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M/s. Pon l)ure Chemical lndia I)rivate
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Jurisdiction Officc Office of the Assistant Commissioner of State
Tax,Unit- I 03,I{ange-25, Division- I 2,
Gandhidham

Date of application 01.08.2025

Clause(s) of Section 97(2) of
CGST/GGST Act, 2017,
under which the question(s)
raised.

(e) & (e)

Date of Personal Hearing 06.02.2026

l)resent fbr thc App licant Shri Vikash A rwal, CA

Ilrie f facts:

2. 'l'he applicant has engaged various transporters for transportation of goods

involving both inward and outward supplies: (i) Movement of goods from Supplier's

location to location of the applicant; (ii) Movcment ol goods lrom the applicant's

place o1'busincss to Customcr's placc ol'business. (iii) Movcnrcnt of goods lrom

porl to location of the applicanr or customcr as tho case may be. Irurthcr, majority of

the cherricals transpofted by thc transporters possess properties that makc them

susceptible to certain unavoidable losses during transportation.'I'he,sc inherent losses

arise due to evaporation, spillage, leakage due to factors like tcmperature

fluctuations, pressure changes, or mechanical stress during transit and weight loss'

due to nroisturc absorption or dcsorption. compaction, or other physical

transformation during transportation. Industry practices often establish an agr.eed

I)agc I ol'28
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IWs. Pon Pure Chemical India Private Limited,2nd Floor,34l, Sector tA,

Gandhidham, Kachchh, Gujarat-370201 [for short-applicant'] is a cornpany

incorporated under the provisions of the Companies Act, 1956 registered under GSI'

having GS'f IN No.24AACCP3026EI ZZ.
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tolerance limit for such issues. Losses within tolerance limit are anticipated and

accepted and generally no recovery is made by the applicant against the agreed

tolerance limit. However, losses exceeding this agreed threshold are considered

breaches of contractual terms, prompting the applicant to seek compensation from

transporters for the excess loss. The various circumstances under which the

compensation is received lrom the transporters as well as the quantum of

compensation are describcd hereunder:

The applicant submits that the claims for such defects resulting in loss on account of

the transporters will be more or less equal to the cost of the materials damaged along

with other ancillary costs incurred in relation to procurement of materials or

manufacturing ofthe finished goods and that there is no formal contract or agreement

between the applicant and the transporters for such compensation.

V,

List of various circumstanccs Quantum of loss or basis for
com pcnsatio n.

01. Material shortage during
transportation and any kind of
loss in transit beyond a specific
level on account of default by the
transporter including tanker
leakages.

Pursuant to inherent propcrties of
various chemicals, usually a ccrtain
amount of loss is bound to occur during
their transportation. However, in casc of
any substantial shortage or loss of
materials, the actual cost of material lost
in transit is rcccived.

02. Material quality issues on
account of default by transporter

Receipt of additional job work cost for
bringing back the materials to their
original quality.

03. Material color issue, tanker rust
etc.

Receipt of processing or job work cost
for: (i) bringing the materials to its
original colour; (ii) removing rust.

04. Damage or destruction of goods
on account of delault by the
transporter.

The actual cost of the goods damaged or
destroyed are received from the
transporters.

05. inc ludingTheft of materials
pilferage.

The actual cost of the goods lost on
account of theft or pilferage are received
from the transporters.

06 Any kind of failure to deliver
goods at the required location at
the required time.

Reccipt of additional cost for alternate
arrangement of transport on account of
default by the transporter.

07. Compensations for any damages
suffered by the applicant on
account of negligence by
transporters during handling,
loading or unloading ofgoods.

The actual cost of the goods lost, or
damages suffered on account of
negligence by the transporters.

c 2 of28
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3. 'l'he applicant has further submitted that since the above mentioned

circumstances are not anticipated during the transportation of goods, there is no

possibility of entering into prior contract or agreements in order to safeguard any

losses on account of default that may be committed by the transporters while

transporting the goods. Actual losses are identified after checking the

quality/quantity of the goods once they reach the Customer's/Applicant's place of

business and the details of actual loss are communicated to the respective

transportcrs on a case to case basis seeking their compensation.

4. In view of the above, the applicant seeks an advance ruling on the following

question:

"Whethcr the amount from the transporters as a compensation for loss would be

considcrcd as a "Supply ofservices" by the applicant as per para 5(e) ofSchedule II

ofSection 7 ofCentral Goods and Services Tax Act,2017?"

5. Statcment containing the applicant's interpretation of legislative provlslons

with rcspcct to the issue is as under:

(i) The applicant engages various transporters for transportation ofgoods and

the transporter shall be responsible tbr handling the goods and in case of

any defaults or mistakes committed by such transporters, the company

rccovers damages or reccives compensation from the transporters. The

amount received from thc transporters against the above defects in goods

transported, cannot be considered as 'supply ofservice'under Para 5(e) of

Schedule II read with Section 7 of the Central Goods and Service Tax Act,

2017 thcrefore, GST cannot be levied on such activity.

(ii) Irirstly, it is required to analyse whether compensation received lrom

transporters would be considered as 'Supply of Service'. In order to levy

tax on any activity, the activity is required to be qualified as a 'supply' in

the first place. To evaluate whether the recovery made from the

transporters would tantamount to a 'supply'or not in accordance with the

provisions of CGST Act, 2017. reference is madc ro the provisioni of
Section 7 of the said Act which has been reproduced below:

"( l) Iror the purposes of this Act, the cxpression "supply" includes-

l)agc 3 o I'2ll
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(a) all forms of supply of goods or services or both such as sale, transfer,

barter, exchange, license, rental, lease or disposal made or agreed to be

made for a consideration by a person in the course or furthcrance of

business;

(b) impon o1'services for a consideration whether or not in thc course or

furtherance of business;

(c) the activities specified in Schedulc I, made or agreed to be made

without a consideration

( I A) Where certain activities or transactions constitute a supply in

accordance with the provisions of sub-section (l), they shall be treated as

either as supply of goods or supply of services as referred to in Schedule

II.''

(iii) Thus the term 'Supply' includes all forms of supply (goods and/or scrvices)

and includes agreeing to supply when the supply is for a consideration and

is in the course or furtherance of business. The word 'supply' is all-

encompassing, subject to exceptions carved out in the relevant provisions.

(iv) The term 'consideration' has been defined in Section 2(3 1) of thc CGST

Act,2017 which is provided below:

'consideration' in relation to the supply of goods or serviccs or both

includes, -

a) Any payment made or to be made, whether in money or otherwise, in

respect of, in response to, or for the inducement of, the supply ofgoods

or services or both, whether by the recipient or by any other person but

shall not include any subsidy given by the Central Govemment or a

State Government.

b) The monetary value of any act or forbearance, in respect of, in response

to, or for the inducement of, the supply of goods or services or both,

whether by the recipient or by any other person but shall not include

any subsidy given by the Central Govemment or a State Govemment;

Provided that a deposit given in respect of the supply of goods or

services or both shall not be considered as payment made for such

supply unless the supplier applies such deposit as consideration for the

said supply. ,).;

Pagc 4 of 28
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(v) As per the above definition, the meaning of thc word consideration is vcry

broad. It includes any payment made or to be made, whether in money or

otherwise,

a) In respect of

b) In response to

c) For Inducement of supply ofgoods ofservices.

(ri) A plain reading of the aforesaid provisions under GSf indicates that for a

transaction to qualiff as a "supply ofservice', there has to be an underlying

activity' performed by one person for another for consideration and there

has to be a service provided and a service recipient who has agreed to

perform/receive specified services. The contract/agreement should involve

contractual reci procity.

(vii) Circular No.178/10/2022-GST dated 03.08.2022 clarifted that liquidated

damages are a mere flow of money from the party who causes breach of

the contract to the party who suffers loss or damage due to such breach,

that such payments do not constitute consideration for a supply and are not

taxable.

(viii) The compensation received from the transpofters are in the nature of

liquidatcd damages. The term 'liquidated damages' is defined under

Black's law dictionary as "An amount contractually stipulated as a

reasonable estimation of factual damages to be recovered by one party if
the other party breaches. If the parties to a conlract have properly agreed

on liquidated damages, the sum fixed is the measure of damages for a

breach, whether it exceeds or falls shorl of the actual damages." I Iencc

liquidatcd damages are nothing but a recovery made by one party if the

other pa(y breaches the contract. Further, the liquidated damages can also

be a sum agreed upon whether or not it is equivalent to the actual damages.

(ix) In thc present case, the applicant engages various transpottels lbr

transportatior.r and handling of thc goods. 'l'hc applicant has the right to

rccovcr damagcs or receive corrpcnsations lirr dclccts lcsulting in actual

loss on accounl ol-the tlansportcrs which will be trore or less cqual to thc

Pagc 5 ol'28
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cost of materials damaged along with other ancillary costs incurred in

relation to procurement of materials or manufacturing of the finished

goods. Further, the compensation stems from occurrence of an event of

damage caused by the transporters which is in the nature of compensation

for losses incurred. Further, the intention of the parties is to avoid such

breach and not to make breach. Hence, such an amount recovered could

not bc juxtaposed with liquidated damages.

(x) In addition, neither the applicant is carrying on any act.ivily to reccive

compensation nor can there be any presumption or intention of the other

party to make suffer losses to the applicant. Further, these recoveries arisc

on an unintentional occurrencc of damages which both the parties want to

avoid. IJence, there is no service/supply element, the amount rcceived is

only compensation due to loss suffered by the applicant. Hence, the

compensation received from the transporters are nothing but compcnsation

lbr thc damagcs caused by thc transporters for not delivering the desired

quantity/quality to applicant/Customer's place and for the above reasons

the compensation is nothing but a liquidated damage in the case of the

applicant.

(xi) CBIC vide Circular Number 17811012022-GST, dated 3-8-2022(Tax

Research Unit) has given clarification in respect of non-applicability of

GST on penalties imposed for violation of laws and collected for breach of

contract by discussing the scope ofthe entry at para 5(e) ofSchedule II of

CGST Act. The relevant extracts of the Circular are reproduced below: -

"7.1 Breach or non-performance ofcontract by one party results in loss and damages

to the other party. Therefore, the law provides in Section 73 of the Contact Act, 1972

that u,hen a contract has been broken, the partywhich suffers by such breach is entitled

lo receive from the other party compensationfor any loss or damage caused to him by

such breach. T'he compensation is not by way of consideration for any other

independent octirity; it isjust an event in the course ofperformance of lhat contrdct...

I)agc 6 ol'28

7. I .1 In this background a reasonable vieu, that can be taken with regard to taxobility

o/ liquidated domages is that where the amount paid as 'liquidated damages'is on

amounl paid only to compensale Jbr injury, ktss or damage sulfered by the aggriavgd

porty due to breaclt of.lhe conlract ancl there is no agreemenl, expre.\s o1 implied. by
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(xii)

the aggrieved party receiving the liquidated damages, to refrainfrom or tolerate an acl

or to do anythingfor the party paying the liquidoted damages, in such cases liquidated

damages are a mere flow ofmoney from the party who causes breach ofthe contract lo

lhe pqrty who suffers loss or damoge due to such breach. Such payments do not

conslitule consideration for a supply and are not laxable.

7. 1 .5 . . ...Such payments being merely flow of money are not a consideration for any

supply and are not taxable. The key in such cases is to consider whether the impugned

payments constitute consideralion .[or anolher independent contrqct envisaging

tolerating an act or situation or reJiaining Jiom doing ony act or silualion or simply

doing an ocl. If the answer is yes, lhen it conslilutes a 'supply'wilhin the meoning oJ

lhe Acl, otherwise it is not a "supply"

7.1.6 IJ a payment constilutes u consideralion Jbr a supply, then il is laxable

irrespeclive oJ by what name it is called: it musl be remembered thal a "consideralion"

cannot be considered de hors on agreemenl/conlract be^t)een two persons wherein one

person does somethingfor another and lhat other pays thefirst in return. Ifthe payment

is merely an event in the course of the perJbrmance oJ the agreemenl and il does not

represent lhe 'object', as such, ol the conlract lhen it cannot be considered

'consideration'..-..

llronr the above, it can be inferrcd that in order to consider any amount as

a liquidated damage, the following needs to be satisfied.

o Party which suffcrs such brcach should bc cntitlcd to rcccivc lronr thc

other party compensation for any loss or damage caused to him by such

breach as stipulated in Section 73 ofContractAcr, 1872.

o The recovery ofdamages should be agreed only to ensure performancc

and to deter non-performance, unsatisfactory perfonnance or delayed

performance and not for any other reasons i.e. recovery of damages

should act as a protection against non-performance or un-satisfactory

performance or a delayed performance.

. Amount paid should only bc to compensate for injury, loss or damagc

sufl-ered by the aggrieved party due to breach of the contract and there

should not be an agreement, cxpress or implied, by thc aggrievcd parly

receiving the liquidated damages, to refrain from or tolerate an qELoI to

do anything for the party paying the liquidated damages.

Pagc 7 ol'28
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a

a

Impugned payments should not constitute consideration for another

independcnt contract envisaging tolerating an act or situations or

relraining lrom doing any act or situation or simply doing an act.

The payrnent received should be merely an event in the course of the

pcrlbrmance of the agreement.

(xiii) If a payment encompasses all the above, then it can be considered as

liquidated damages which is a mere flow of money and would not

constitute as a consideration.

(xiv) Hence, from the above circular, it is clear that GST is not applicable on

liquidated damages because the same is not covered under the scope of

supply as thc amount paid is onty to compensate I'or injury, loss or damagc

and such payments do not constitute consideration for a supply.

(xv)

(xvi)

In the present case, the compcnsations received from transporters would

satisfy the definition of liquidated damages for the reasons stated above.

Hence, thc recoveries made from transporters is akin to liquidated damages

as rel'crred in CBIC Circular. In addition, the amount received as

compcnsation is unconditional and based on actual loss/damage incurred

and not based on any mathematical formula. The arrangcmcnt between the

transpoflcrs and applicant is to dclivcr thc goods as agrccd, if there is any

default in the hands of transporters, the same shall be compensated by the

transporters. Such amount cannot be said to be a consideration received for

tolerating the breach or non-performance of contract. They are rather

paymcnts for not tolerating the breach of contract and they are made to

ensure performance or to deter non-performance, unsatisfactory

performance on the part of transporters. Hence, in light of the above

circulaq il the compensation received is liquidated damages, the same

wouldn't form part of 'consideration' as there is no reciprocity to the party

paying the compensation.

Also, lcaving apart the above circular, the above compensation would not

be covered under the definition of 'Consideration' since there is a

difference between consideration and compensation. The principle of
paymcnt of damages is to put the aggrieved party monetarily in the same

position as far as possible in which it would have been if the contract'would

Page 8 of28
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have been performed. The payment of damages is a condition of contract,

purely compensatory in character and not a consideration for any service

in the nature of forbearance or tolerating an act, hence there is a difference

between consideration and compensation.

(xvii) Hence, in the present case, the amount received from the transporters are

compensation and not consideration, hence the same cannot be regarded

as supply since it lacks the element of consideration. Since the above

recovery does not meet the definition ofconsideration, it does not fulfil the

conditions of supply as one of the fundamental requirements for supply is

the presence of consideration. In this case, as there is no consideration, it

does not qualifu as a supply as per Section 7 of the CGST Act, 2017.

(xviii)The applicant has placed reliance on the following judgements/decisions

to support their cause:

(a) Decision of Hon'blc Bombay High Court in Bai Mamubai Trust vs.

Suchitra WD/O Sadhu Koraga Shetty reported as [2019-VIL-454-

tsOMl, wherein it has been held that payment of royalty as

compensation for unauthorized occupation of premises is to remedy the

violation of a legal right, and not as payment of consideration for a

supply.

(b)Case of Amit Metaliks Limited vs. CGST 2019 (lI) TMI 183 -
CESTAT KOLKATA wherein it was held that liquidated damages for

non-supply of agreed quantity is an actionable claim, hence the same

could not bc trcatcd as a scrvice under Section 66(li)(c)ofthe Act.

(c) Case of Steel Authority of India vs. Comm, of GST & C.Ex., Salem,

2O2l (55) GSTL.34 (Tri., Chennai) wherein it was held that liquidated

damages cannot be said to be towards any service per se, since neither

appellant is carrying on any activity to receive compcnsation nor can

there be any intention of other party to breach or violate contract and

sufler a loss-Service Tax not leviable under Section 658, read with

Section 668(e ) of the Finance Act, 1994-Demand, interest and penalty

not sustainable.

(d)South Eastern Coal fields ltd. Vs. Commr. Of C.Ex. & S'I, Raipur

- 2021 (55) GSTL.549 ('tri.-Del.) wherein it was hcld that liquidated

damagcs cannot be said to be towards any service per se, since neither

I'agc 9 of 28

Case Citation: (2026) taxcode.in 117 AARGST

www.taxcode.in



l0

appellant is carrying on any activity to reccive compcnsation nor can

thcrc be any inlcntion of othcr party to breach or violate contract and

sul-fer a loss........lt is therelbre not possible to sustain the view taken

by the Principal Commissioner that penalty amount, forfeiture of

earnest moncy deposit and liquidated damages have bccn received by

thc appellant towards 'consideration' for 'tolerating an act'leviable to

service tax under Section 66E(e ) of the l'inance Act."

(e)Decisions in the cases of: (i) Krishnapatnam Port Co. Ltd. Vs.

Commr. Of C.tlx. & ST., Guntur 2023 (72) GSTL.259 (Tri.Hyd.)

and (ii) Hon'blc llombay High Court in the casc of Bai Mamubai

Trust, Vithaldas Laxmidas Bhatia, Smt. Indu Vithaldas Bhatia vs.

Suchitra (109 taxmnnn.com200):l$19(31) GSTL.l93 (Bom.) on the

said issuc have also been relied upon.

(xix) In Circular 17811012022, it was clarified that, "Agreeing to the obligation

to refrain from an act or to tolcrate an act or a situation, or to do an act"

has been specifically declared to be a supply of service in para 5(e) of thc

CGST Act if it constitutes a 'supply' within the meaning of the Act.

Compensations rcccived liorn tlre transporters cannot be said to be covercd

under Clause 5(e) of Schedule II of the CGSTAct, 2017 for the following

reasons:

Clause 5(e) of Schedule II are being divided into the following 3 sub

clauses:

(a) Agreeing to the obligation to refrain from an act: Examples would

include non-compete agreements, where one party agrees not to

compcte with the other party in a product, service or geographical

area against a consideration paid by the othcr party. Another

example is a builder refraining lrorn constructing more than a certain

numbcr ol'floors, even though permitted to do so by the municipal

authorities against a compensation paid by the neighbouring housing

project which wants to protect it's sunlight or an industrial unit

refraining liom manufacturing activity during certain hours against

an agreed compensation paid by a neighbouring school, which wants

to avoid noise during those hours.

(b)Agreeing to the obligation to tolerate an act or a situation: Example

is a shopkecper allowing a hawker to operate from.the common

. lPage 10 of28
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pavement in front of his shop against a monthly payment by the

hawker, or a Rcsident Welfare Association (RWA) tolerating the usc

of loudspeakers for early morning prayers by a school located in the

colony subject to the school paying an agreed sum to the RWA as

compensation.

(c) Agreeing to the oblieation to do an act: Example is an industrial unit

agreeing to install equipment for zero emissions/discharge at the

behest of the RWA of a neighbouring residential complex against a

consideration paid, even though the emission/discharge was within

the permissible limits and there was no legal obligation upon the

individual unit to do so.

(xx) It was further clarified that all the 3 activities must be under an 'agreement'

or a 'contract' (whether express or implied) to fall within the ambit of the

said entry i.e. one ofthe parties to such agreement/contract (the first party)

must be under a contractual obligation to either:

(a) Refrain from an act, or

(b)To tolerate an act or a situation or

(c) '[o do an act.

(xxi) F'urther, some "consideration" must flow in retum from the other party to

this contract/agreement (the second party) to the first party for such (a)

re fraining or (b) tolerating or (c) doing. Such contractual arrangemcnt must

be an independent arrangement in its own right. Such arrangement or

agreement can take the form ofan independent slandalone contract or may

form part ofanother contract. 'l'hus, a person (the first person) can be said

to be rnaking a supply by way of refraining from doing something or

tolerating solnc act or situation to another pcrson (the sccond pclson) il'thc

Iirst pcrson was undcr an obligation to do so and thcn pcrlbrrncci

accordingly.

(xxii) In addition, in order to a payment being covered in the above scction, therc

has to be an express or implied agreement; to do or abstain frorn doing

somcthin-rt against paynrcnt of consideration fbr doing or abstaining fionr

such act, lbr a taxable supply 1o cxist and it cannot bc assurned, cannot bc

I)agc I I trl'2ll
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imagined or presumed to exist just because there is a flow of money from

one party to another.

(xxiii)Liquidated damages are amounts received for not tolerating an act or

situation and to deter such acts; such amounts are for preventing brcach of

contract or non-periormancc and arc thus mere 'events' in a contract.

Furthcr, such amounts do not constitute payment (or consideration) for

tolerating an act, payment made should have an independent arrangement

entered into for such activity of tolerating an act.

(xxiv)ln the above situations, it is observed that there is a specific agrcement by

the service provider to agree to an obligation specified in the contract.

Howevcr, in the present case, the Applicant does not enter into an

agreement with the Contractor specifically to tolcrate any situation or act

against which a consideration is received. 'Ihe Applicant receives

compcnsations from the transporters on account of damages caused during

transportation according to tolerance agreed mutually by the Applicant and

transporters

(xxv) In this case, the applicant's right to receive compensatory damages

becomes contingent upon the transporters damages caused and the

recovery arises on event of failure on part of the transporters not delivering

thc actual quantity/quality and does not cmanate from an obligation on the

part of the applicant to tolerate an act or situation. The applicant has

sufforcd an actual damagc or loss, which cannot be equated with making a

supply of taxable supply under clause 5(e) of Schedule II of the CGST Act,

2017.

l)agc I2 ol 2ll

(xxvi)The applicant has also relied on the following judgements/decisions to

support his cause/view:

(a)Allahabad 'fribunal's judgement in the case of M/s. K.N.Food

Industries Pvt. Ltd. Vs. 'l'hc Commissioner of CGST & Central Excise

reported as [2020( I )'I'MI 6 CESI.A-I' Allahabad].

(b)M.P.Audyogik Kendra Vikas Nigam (lndore) Lifited- 
,rv,l.

Commissioner, Central Goods, Service Tax and Central E!c-is6, lndore

2022 (6) TMI 381 - CESTAT New Delhi. '.
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(xxvii) The applicant has concluded his submission by stating that considering

the above provisions and facts of the case, the applicant is allowed not to

pay tax on the compensation rcceived from Transporters in the present

casc.

6. The applicant vide their additional submission dated 04.02.2026 has

reiterated the submissions given along with their application dated 01.08.2025. fhe

applicant has also relied on the following judgements/decisions to support their

cause:

(i) JBM Ecolife Mobility Surat Pvt.Ltd., Surat vs. Surat Sitilink Ltd., (SSL), Cujarat

AAR GUJ/R/2025/47 dated 03. I 1.2025-2025-V IL- I 80-AAR.

(ii) Maharashtra State Electricity Transmission Col.Ltd. (MSETCL)-Maharashtra

AAR No.GST-ARA-3112024-25/B-208, dated 28.04.2025-2025-YIL-78-

AAIV2025-VIL-2O-AAR (same ordcr text).

(iii) Oil and Natural Gas Corporation LId.(ONGC)- Minimum Guaranteed Oll-

take(MGO) Charges-Tarnil Nadu AAR, Advance Ruling No.37IARA/2025, datcd

24.09.202s -202 s-VIL- 1 60-AAR.

(iv) Neyveli Lignite Corporation Ltd. Vs. CCE & ST 2021 (53) GSTL.4Ol ('l'ri-

Chennai)=lQ2 I -VIL-33 8-CESTAT-CHE-S'I.

(v) Paradip Port Trust vs. CGST & Excise-2022(62) GSTI, 186 (Tri-Kolkata)-2022-

VIL- I 76-CESTAT-KOL-ST.

(vi) Rajcomp Info Services Ltd. Vs. Principal Commissioner, CGS1' & C.lix.,

Jaipur-l-2023 (73 ) GSTI- 23 7 (I'ri-Del ):2023 -Y lL-21 9-CESTAI'-DEL-ST.

(vii) Madhya Pradesh Power Transmission Co.l,td. vs. Pr.Commissioner of CGS'I'

& C.Ex., Bhopal-2023(38s) ELl' 152 ('l'ri-l)cl).

(viii) Repco I Iome Finance Ltd. Vs. CST2020-VIL-309-CESTAT-CHE,$t'-"='tr'..

I)agc l3 of 28

(c) M/s. Jindal Steel & Power Limited vs. Principal Commissioner of

CGST & Cex, Ranchi Commissionerate.

(d)lv{/s. Bharat Heavy Electricals Limited PSWR vs. Commissioner of

Central Excise and Service Tax, Nagpur 2023 (5) TMI I I - CESTAT

Mumbai.

Case Citation: (2026) taxcode.in 117 AARGST

www.taxcode.in



l.+

7. Personal hearing was granted on 06.02.2026 wherein Shri Vikash Agarwal,

C.A. appcarcd on bchalf o1'thc applicant and reiteratcd thc facts & grounds as stated

in thc application. During the course ol'personal hearing, the Bench raiscd a query

as to whether they reverse the credit on the goods which are lost in transit to which

thcy submitted that they would be giving the reply within a week.

l.I.hot the Transporter os ov,ners/hirers ofTankers will maintainlhe same in good u,orking order
during the period ofcontract. Tankers provided by Transporter for loading the PRODUCTS.mttst
be neat, tidy and rtfted v,ith rear/side unloading valve and all the top openings to be with sealing
urt'angcmcnl ....

Page 14 of 28

8. ln rcply to the query raised by the Bench during thc course of personal

hearing, the applicant, in their reply dated 17.04.2026 submitted that they have

alrcady reversed the Input'l'ax Credit (11'C) in respect of goods which were lost in

transit, in compliance with the provisions of the GSTlaw; that as the goods were not

rcceived at thcir cnd due to loss during transit, the corresponding ITC availed earlier

was duly revcrscd by nctting off in 'l'able 4A(5) in the relevant relurn; that thc

supplier has issucd a credit note for the value of goods lost in transit, including the

applicable tax component; that the said credit note has been duly accountcd for in

thc books and considered appropriately for GST compliance purposes, ensuring that

no exccss ITC is retained in respect ofsuch goods; that under outward supplies, the

applicant has also raised a credit note towards the loss of products in transit,

whcrcver applicable, to correctly reflect the commercial impact of such loss; that thc

outward credit note ensures that the taxable value and tax liability are adjusted

accurately in line with the actual supply cffected; that ITC perlaining to goods lost

in transit has been reversed in full by the applicant; thal corrcsponding supplier credit

notes have been received and accounted for, and necessary outward credit notes have

bcen issued to rcflect the loss in transit transactions correctly and that the customers

also reverse input tax credit to the extent of GST charged in the credit notes. The

applicant has enclosed copies ol 2 contracts for transpoflation with two different

transporters i.e. (i) between IWs. Pon Pure Chernical India Pvt. Ltd. (office located

at Chennai, Tamit Nadu) & Bansidhar 1'ransport, Gandhidharn, Kutch (covering

various destinations across lndia) and (ii) between M/s. Pon Pure Chemical India

Pvt. Ltd. (officc located at Chennai, Tamil Nadu) & Satya Bizcon India Pr.t. Ltd. ,

Mumbai (covering various destinations across India). Some of the relevant extracts

of thc contracts are reproduced hereunder for reference:
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2. Timely reporting of the'l'anker/s is the essence ofcontracl. Seals of the T-ankers must remuin
intact and should co-relale u,ilh those menlioned in challans. The Company shall be entitled to
all such claims computable such amounls by tvoy of liquidated dtmages wltich the parties ltereto
eslimate os fiir ond reasonable ond/or to rescirttl tlte contr ct as being discharged by non
performance an /or nbandoned by lhe Transporter and cloim such damoges, loss and expenses
ond other amorrtrts os the Compsny mty have suffered or mty suffer on sccount or hy reason
of the Tronsporter/s aforesaid delay or defitult.

4.....

5.....

6.....

7. I'his Agreement shall remain in force for a period of two financial years (tlpril to March is
referred as Financial year) effective from l't April 2025 to 3l"t March 2027. However, the
Company reserves the right lo terminate this contract any time before the expiry of the period of
lhe contract without giving ony reasons or notice to the Transporter.

10. Paymcnt olbills
a. The Company expects the bills to be submitted to the Company's ofiice within 30 doys o/ the
date qf LR alongwilh lhe acknowledgement copy of-LlUConsignment Note con/irming sa/b receipt
of products, lax puyment receipts, etc. lll .freight bills to be submitted lo (.'ompany's proccs.sing
center (SS) at lirode within 30 days ./iom the dote of LR and iJ not, penalty will be chargedfor late
submission o.f bills as per Company's policy in tlnnexut'e I. l'he Company will make payment within
thirty 30 days o.l'receipt oJ all documents as required by the Clompany.
b. 'l\'ansporter shall strictly get acknowledgement on POD copy oJ the LRJiom customer i.f not
the bills v,ill be re-lurned to the transporter.
c. The Compony will deduct from any payment due to the Transporter for any claims which
the Compony has made for leakages, domages, shortages in tronsit, quality issues, lhird parly
cloims etc. 'I'he Componyts decision on such claim is fin .

d. It is 'l'ran,sporter's responsibility to check all the documents such as way bills/state permits ond
other relevont docuntents before leaving the LOADING LOCAT'IONS v,here loatling qf
PRODUCT'S is getting loctded. Any.fine / penally due to the lapses ctn T'ransporter's sicle, has to
be borne by the T.ransporter.
e. 'l.ransporler lo Jbllotv the conrmuniculion matrit as per Annexure-1.'ltr l,-reigl'tt approtal,

halting intimation arul Address details where lransportdtion hills are to be sent. In the event oJ
haltinB, the T'ransporter has to intimale lhe same in an email on the same day to lhe cornpany, and
for claiming the halting charges, along v,ith./ieight bill, the lransporter shall annex lhe GPS report
und u conJirmation /rom lhe customer cot'ering the timing untl lulc of'tuttker reporled. 'l'he

tronsporler understonds thol in lhe obsence oJ an emailJiom the lrun\)orler as menlioned above,
no halting charges u,ill be paid to lhe transporter.

I lextne & LIDC 0.75% and ( shortage exceeds more than l% will be deductel
ertlire shortuge,

8

9

Other Products
(other than

0.30% and iJ shorlage e.rcaeds ntore lhut 0.5% will be deducted
e tire shortoge quu il)t.

I'henol
C ll/orehousc

l5

I l. Loss in Trunsit:
Anne-rure-E
Toleronce cluuse:

A

R

l'agc l5 o1'2fi
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13. Liuhility o! Trattsporter
Tronsporter will be liable for any loss or domage lo the Company's employee, the Tronsporter's
employees or to tt), third parly resulling from fire, leakage, negligence, explosion, occident or
ony other cuuse in operoting lhe soid lanker/s at lhe time of looding, unlottling and/or during
tronsit ond lhe trons'porter sholl ittdemnify and keep indemniJied the Contpany tgainst ottl'such
loss or damage attl sh ll poJ' lo lhe Companl,such onrount os lhe Componlt may $e colled upon
hJ' tlrc luw to pqt The Transporler shall remain at all times liahle and responsible to the
Company for any loss or damage caused at LOADING, LOCATIONS, UNLOADING
LOCATIONS of the Company hy any carelessness, negligence, inexperience by the respective
enployees, of on1'of rthich the Compony sholl be at liberty lo debil any cosl of repairs or loss or
domoge to lhe accouttt of the Tronsporterfor losses su.ffered directly or indirectly. This will also
covet slrort receipts, conlarrritlttio,t of PRODUCTS, on lhe-bosis of a cefiirtcotu issued by the
Company's receiving person.

I5.....
16.....
17.....
18.....
19

20. tlccidenls to Vehiclcs / Ii'ans-shipntenl..

a. lccidents in the course ofexecution of this conlract should be reported by Tronsporter to the
nearby Police Stotion ond concern person in Logistics department ofCompany within 21 hours of
the occident. I'his intimotion to be.follou,ed by a detailed report.from Transporter. Ifthere is ony
delay, then the Company reserves the righl to make claims.for the cosl qflhe entire consignment

.fi'om Transporter as we ll as terminalion of the contract.

c. Transit Insurance o[ the muterial will be cowred by the Company. Iloweter, tronsporter has
to inform Compuny if any occident takes place during transit. In lhcrt cose transporter has to
initiote and co-ordinate v,ith Compony logistics person, lo carry oul insurance survey by
authorized insurance surreyor appointed by Compony and submit the survey reporl .fbr claiming
the value of PROI)LICT.flom insurance company. 'I'he tronsporter understands thot in case lhe
claim on pilJbrage or shortage or quolity deterioration is rejecled by lhe insurance company due
to l'oor Quality ofthe tanker. l)oor Packing, shortage ofrequired documents. the.ft, fake Accident,
negligence o/ transporter andhr his representative, then the enlire volue of the Product loss/
damaged u,ill be deducted.from the transporter's bill.

25. I'hat the Transporter will moke good to the Company any losses arisingfrom due to negligence
of Transporler or their representatives:

o. 1'ha conJiscation by goternntent or locol authorities of ony quonlities of the product deliyered
to lhe 7'ranspofter .for transportalion: and
h. l,oading, unloading or in tronsit Jbr reasons other than the acts ofGod, riots or civil commotion.
c. The liability of proving lhat any loss or damage caused by any accident or fire resulting.from
the acts ofGod or on ocl or Sale i.e. due to nalural calamities such as earthquakes, Jloods and
riots, lvlob t'iolation ond l,ooting is :'olely upon tha 'l'runsporter. 'l'he Company witl atso be eilitled
to compule lhe amount of loss sulfered by the Company antl liable lo be reimbursed by thc
T.ronsporter lo the Compony under these provisions and the decision and delermination by the
Company or ils aulhorized represenlolive as to the reasons for such loss or as Io the exislence of

Fage 16 of 28

b. 'l'he 'l'ransporler v,ill be responsible -for making necessary orrangements at Transporter's ou,n
cost to salvoge the ]'I?ODUC'I'S.from the vehicle, v'hich has met with an accidenl, ancl lo arrange
delivery of the PROI)UCT'S to a location as directed by the Company. Any expenses on occount of
accident as v,ell os the cost of the damagecl/conlqminaled PRODUCTS will be borne by rhe

7'ransporter.

21 .....
22.....
23.....
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27

28

29

30..

3t

)/

))...

31. l'ransporler has to adhere the saJbty norms of lhe company's LOADING /1ND Dl,l,lvl llY
LOCAT'IONS. |'ronsporler has to train their drivers undergo De.fensive driving lraining and lhe
cerli/icale muy be provided to Company. I'ransporter lrain lheir drivers to follow salbty rules, no
usage o/ cell phone during the driving, smoking during the driving, consumplion ofalcohols during
or belbre taking the trip shall be strictly prohibited. 'l'runsporter ensure the.fitness <t/ drivers by
doing periodical medical exomination to lheir drivers. During the night hours the tanker should
not be operated.from I .00 AM to 1.00 AM.for the sufety reuson. During this time the tanker should
be hctlted in saJb parking area. The company reserve the right to claim /charge / Jine Jrom the
trunsportcr.fbr the violalion oJ any conditions menlioned in lhis clause as per lnnexure l.

9. At thc outset, we would likc 1o statc that thc provisions o1'both the CGSI'

Act and the GGST Act are the same, except for ccrtain provisions. 'Iheretbrc, unless

a mcntion is specifically made to such dissimilar provisions, a reference to thc CGS'I'

Act would also mean a reference to the same provisions under the GGS-I' Act.

10. We have considered the submissions made by the applicant in their

application lor advance ruling, the submissions made both oral and written during

the course of personal hcaring as wcll as thc subrnissions rnade by thcm subscrluent

to the personal hcaring. We have also considercd tlrc issue involved, thc relcvant

l'acts and tl-rc applicant's submission/interpretation of law in respcct of question on

which the advance ruling is sought.

I l. 'l'hc applicant has submitted that thcy have engaged various transporters,,$r

transponatiou of goods involving both inward and outward supplics: (i) MoyEfient

of goods liorn Supplier's location to location ol the applicant; (ii) Movem;nt ol

I)agc I 7 o I'2tl

any acts or events such as riots, civil commotion or acts ofGod, shall be final and binding on the
Transporler and shall not be questioned in any Courl of law, or arbitration or otherwise and the
Tran.\porter hereby irrevocably outhorize the Company to set off and adjust such loss or domage
againsl lhe lransporter's bill and in lhe evenl of shortJitll lherein, the l'ransporter shall
immediately upon o certiJicate issued by the ('tmpuny, I'ay the sonle to the Compon), u'ithout
demur or objection.

26.....

I)iscussion and findings
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goods from thc applicant's place of business to Customer's placc of busincss. (iii)

Movement of goods frorn port to location of the applicant or customer as the casc

may be. They have also submitted that majority of the chemicals transported by thc

transporters possess properties that makc thcm susceptiblc to ccrtain unavoidablc

losscs during transportation and thcsc inhcrcnt losses arisc due to evaporation,

spillage, leakagc due to lactors like tcmperature lluctuations, pressure changes, or

mcchanical strcss during transit and wcight loss due to moisture absorption or

desorption, compaction, or other physical transformation during transportation; that

Industry practiccs often establish an agreed tolerance lirnit for such issues and losses

within tolerancc lirnit are anticipated and acccpted and generally no recovery is made

by the applicant against the agreed tolerance limit. However, losses exceeding this

agreed threshold are considered breaches ol contractual tcrms, prompting the

applicant to scck compcnsation from transporters for the cxcess loss. 'Ihe various

circumstances undcr which the compensation is received from the transponers as

well as the quantum of compcnsation, as subrnittcd by the applicant, is as under:

S.No. List of va rious circumstanccs Quantum of loss or basis for

co m pcnsation.

01.

02.

03.

Material shoftage during
transportation and any kind of
loss in transit beyond a specific
levcl on account ofdefault by thc
transportcr including tankcr
leakagcs.

I)ursuant to inhcrent propertics ol
various chernicals, usually a certain
amount of loss is bound to occur during
thcir transportation. Howcvcr, in casc of
any substantial shortage or loss of
matcrials, the actual cost of material lost
in transit is rcccived.
llcccipt ol additional job work cost lor
bringing back thc rnatcrials to thcir
on inal uali

0.1

05.

'Ihe actual cost of the goods lost, or
damages suffcrcd on account of

li

Receipt of processing or job work cost
for (i) bringing the materials to its

rcrllovln rust.on inal colour; II

Material quality issues on
account of default by transportcr

Matcrial color issuc. tanker rust

Damagc or destructions of goods
on account ol dcfault by thc

ctc

trans ortcr.

Thc actual cost of the goods damagcd or
dcstroyed are rcccivcd from thc
trans oflers.

Thelt ol materials
pillcragc.

Any kind of l'ailurc to delivcr
goods at the required location at
the required time.

inc luding The actual cost of the goods lost on
account oftheft or pilferagc are receivcd
fi'orn the ftanspoflcrs.
Ii.eceipt of additional cost for altematc
arrangement of transport on account of
dcfault b the trans ortcr.

07. Compcnsations for any damages
suffcrcd by thc applicanl on
account ol negligence by

06.

NC ence b thc trans

I'age I8 ol2ll

t
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transpoflers during handling,
Ioading or unloading of goods.

The applicant has submitted that the claims for such defects resulting in loss on

account of the transporters will be more or less equal to the cost of the materials

damaged along with other ancillary costs incurred in relation to procurement of

materials or manufacturing of the finished goods and that there is no formal contract

or agrecmcnt between the applicant and thc transporters lbr such compensation; that

since thc above mentioned circumstances are not anticipated during the

transportation of goods, there is no possibility of entering into prior contract or

agreements in order to safeguard any losses on account of default that may be

committed by the transporters while transporting the goods. After transportation of

goods, the details of actual loss are communicated to the respective transporters on

a case-to-case basis seeking their compensation.

12. We find that the applicant wants a ruling on "Whether the amount from the

transportcrs as a compensation for loss would be considered as a "Supply of

services" by the applicant as per para 5(e) of Schedule II of Section 7 of Central

Goods and Scrvices Tax Act,2017."

13. Wc have also gone through the detailed submission of the applicant wherein

they havc referred to the definition of 'supply' as mentioned in Section 7 of the

CGST Act, 2017,the definition of 'considcration' as defined in Section 2(3 I ) of thc

said Act and explained in detail that thc compcnsalion clairned by them I'rom thc

transpofters under the various circumstances (as explained in Sr.No.l to 7 of table

in para I I above) is neither supply ofgoods nor supply ofservice nor consideration.

They have also referred to Circular 17811012022-GST dated 03.08.2022 covcring

clauses 7.1 to7 .1.6 which clarified that liquidated damages are a mere flow of moncy

from thc party who causes breach of the contract to the party lvho suffers loss or

damage due to such breach, that such paymcnts do not constitute consideration for a

supply and are not taxable and that the compensation received frorn the transpoflcrs

are in the naturc of liquidated damages, hence non-taxable. They have also referred

to Clause 5(e) of Schedule II of the CGSTAct, 2017 in detail and cxplained as to

why thc compcnsation receivcd by thcrn liom thc transporters cannot bc sald.,tb,:'be

covcrcd untlcr thc said clause. 'l hcv havc rclied upor-r a plelhora ol-judgenrcnts to

support thc ir car:sc.

l'agc l9 o[ 28
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14. Although thc applicant has submittcd that there is no formal contract or

agreement betwccn thc applicant and the transporters for compensation to be paid

by the transpofl.crs to the applicant, we find that there is a contract for transponation

bctwcen the applicant and the transporters whcrein a general reference is found to

have been made with regard to the compensation claimed by the applicant. Relevant

extracts ofthe said contract have bcen rcproduced in para-10 above. Clause-2 ofthe

said contract statcs that the Company shall bc cntitled to all such claims computablc

by way of liquidated damages which the parties hereto estimate as fair and

rcasonablc and/or to rescind the contract as being discharged by non-performance

and/or abandoncd by the 'l'ransporter and claim such damages, loss and cxpenses

and other amounts as the Company may have suffered or may suffer on account or

by rcason of thc 'l'ransporter/s aforesaid delay or default. Clausc 10(c) states that the

company will dcduct I'rom any payment due to the Transporter for any claims which

thc Company has made for leakages, darnages, shortages in transit, quality issues,

third party claims etc. Clause 11 refers to the loss in transit wherein the amount to

be claimed as damagcs is mentioned in Annexure-E. Clause-13 mentions that the

'l'ransporter will bc liablc for any loss or damage to the Company's crnployees, the

'l'ransporter's cmployces or to any third party resulting lrom fire, lcakagc,

ncgligence, explosion, accident or any other cause in operating the said tanker/s at

the time of loading, unloading and/or during transit and thc transporter shall

indemnifr and kcep indemnihed the Company against any such loss or damage and

shall pay to the Company such amount as the Company may be called upon by thc

law to pay. Thc 'l'ransporter shall remain at all times liable and responsiblc to the

Company for any loss or damage caused at loading, locations, unloading locations

of the Company by any carelessness, negligence, inexperience by thc respective

cmployecs, of any of which the Company shall be at libeny to debit any cost ol
repairs or loss or damagc to the account ofthe 'l'ransporter for losses suffered directly

or indirectly. 'l'his will also cover short receipts, contamination of PRODUCTS, on

the-basis of a ccrtificate issued by the Company's receiving person. F'urther, we also

flnd that the details given in the table in para l1 above (as listed from Sr.No.l to 7

in table) amply describes the circumstances under which the compensation is to be

paid by the transporters. The applicant has also submitted that thc claims for such

defects resulting in loss on account of the transporters will be more or less equal to

the cost ofthe materials damaged along with other ancillary costs incurred in relation

to procurement of materials or manufacturing of the finished goods and after

Pagc 20 of 2tl
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transportation of goods, the details of actual loss are communicated to the respective

transporters on a case to case basis seeking their compensation.

1 5. We find that as per Black's Law Dictionary Liquidated Damages is "the cash

component agreed to by a signed, written contract for breach ofcontract, payable to

the aggrieved party". Thus, liquidated damages are a recovery made by one party

from the other party, ifthe other party breaches the contract. Although the applicant

has submitted that there is no formal contract or agreement between the applicant

and the transporters for compensation to be paid by the transporters to the applicant,

we find that there is a contract for transportation between the applicant and the

transpo(ers wherein a general reference is lound to have been madc with regard to

the compcnsation claimed by the applicant and relevant extracts of the said contract

are reproduced in para-10 above. Further, perusal olthe various circumstances under

which the compensation is to be paid by thc transporters (as discusscd in the table in

para I 1 abovc) indicates that they are in the nature ofliquidated damages as they are

a pre-agreed fixed sum ofmoney payable for breach ofthe contract. The applicant

has also explained that since the circumstances (as mentioned in tablc in para I I

abovc) are not generally anticipated during the transportation of goods, therc is no

possibility ol- entering into prior contract or agreement in order to safbguard any

losses on account of default that may bc committed by the transporters whilc

transporling the goods. We also find that CBIC has issued Circular Number

17811012022-GSl', dated 3-8-2022, clarifying the GST applicability on liquidatcd

damages, compensation and penalty arising out ofbrcach of contract. The relevant

paragraphs arc rcproduced below: -

7.1.1 It is c'ommon for the parties entering into a contract, to spe in lha

c()tllt'act it.salf. rhe compensdtiotl lhut y.ould be pavuble in the event of'the

l'agc 2l of 2tl

"Liquidated Damages

7.1 Breach or non-performance of contract by one party results in loss and

damages to the other party. Therefore, the law provides in Section 73 o/ the

Contract Act, 1972 that when a contracl has been broken, the party which

suffers by such breach is entitled lo receive frcm the other party compensatktn

for any loss or damage caused to him by such breach. The compensatbn is not

by way of consideration for any other independent activity; it is jtrst an event

in the course of performance of that contract.
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breach of the conlract. Such compensation specified in a written contract for
breach of non-performance of the contract or parties of the contract is refeted

to as liquidated damages. Black's Law Dictionary defines 'Liquidated

Damages' as cash compensation agreed to by a signed, written contract for
breach ofcontracl, payable to the aggrieved party.

7.1.2 Section 74 of the Contract Act, 1972 provides that when a contract is

broken, if a sum has been named or a penalty stipulated in the contract as the

amount or penalty to be paid in case of breach, the aggrieved party shall be

entitled to receive reasonable compensation not exceeding the amount so

named or the penalty so stipulated.

7.1.3 It is argued that performance is the essence of a contract. Liquidated

damages cannot be said to be a consideration receivedfor tolerating the breach

or non-performance oJ conlract. They are rather payments for not tolerating

the breach of contract. Payment of liquidated damages is stipulated in a

contract to ensure performance and to deter non-performance, unsatisfactory

performance or delayed performance. Liquidated damages are a measure of

loss and damage that the parties agree would arise due to breach of contract.

They do nol act as a remedy for the breach of contract. They do not restitute

the aggrieved person. It is further argued that a contract is entered inlo for
execution and not for its breach. The liquidated damages or penalty are not the

desired outcome of the contract. By accepting the liquidated damages, the party

aggrieved by breach td contctct cannot be said to have permitted or tolerated

the deviation or non-fulfilment of the promise by the other party.

7.1.4 In this background a reasonable view that can be taken with regard

to taxability of liquidated damages is that where the amount paid as 'liquidated

damages' is an amount paid only to compensate for injury, loss or damage

suffered by the aggrieved party due to breach of the contract and there is no

qgreement, express or implied, by the aggrieved party receiving the liquidated

damages, lo refrain from or lolerate an act or to do anything for the party

paying the liquidated damages, in such cases liquidated damages are mere a

.flow of money .fi"om the party who causes breach of the contract to lhe:Wrty

who suffirs loss or damage due to such breach. Such payments do not coinsiittttg ' 
.

consideration for a supply and are not taxable. :

l'agc 22 ol 2li
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7.1.5 Examples of such cases are damages resulting from damage to

property, negligence, piracy, unauthorized use of trade name, copyright, etc.

Other examples that may be coyered here are the penalty stipulated in a

contract for delayed construction of houses. It is a penalty paid by the builder

to the buyers to compensate them for the loss that they suffir due to such

delayed construction and not for getting anything in return from the buyers.

Similarly, forfeiture of earnest money by a seller in case of breach of 'an

agreement to sell' an immovable property by the buyer or by Government or

local authority in the event of a successful bidder failing to act after winning

the bid,for allotment ofnatural resources, is a mere/low of money, as the buyer

or the successful bidder does not get anything in return for such forfeiture of

earnest money. Forfeiture of Earnest money is stipulated in such cases nol as

a consideration for toleraling the breach o/ contract but as a compensation .for

the losses suffered and as a penalty for discouraging the non-serious buyers or

bidders. Such payments being merely Jlow of money are not a consideration for
any supply and are not taxable. The key in such cases is to consider whether

the impugned payments constilute consideration for another independent

contract envisaging tolerating an act or situation or refraining from doing any

act or situation or simply doing an act. lf the answer is yes, then it constitules

a 'supply'within the meaning of the Act, otherwise it is not a "supply".

7.1.6 If a payment constitutes a consideration .for a supply, then il is

taxable irrespeclive of by what name it is called: it must be remembered that a

"consideration" cannot be considered de hors an agreement/contract between

two persons wherein one person does something for another and that other

pays the first in return. If the paymenl is merely an event in the course o/'the

performance of the agreement and it does not represent the 'ob.iect', as such,

of the contract then it cannot be considered 'consideration'. For examplc, a

contract may provide that payment by the recipient of goods or seryices shall

be made beJLtre a certain date and Jitilure to make payment by the due date

sltall attract late fee or penalty. A contract for tronsport of passengers may

stipulate that the ticket amount shall be partly or wholllt forfeited if the

pussetlgcr does not show up. A c'ontract for package ,"r, *rlt{6.fii8.*
:'. ..i/- -.i \

forJbiturc of security depos it in the event o/ e'ancellation of tour by lhe cust@mer. 'ir

Similarly, a contract for lease of movable or immovable property *iiiy sttrylate
:.
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lhat the lessee shall not terminate the lease before a certain period and if he

does so he will have to pay certain amount as early termination fee or penalty.

Some banks similarly charge pre- payment penalty if the boruower wishes to

repay the loan before the maturity of the loan period. Such amounts paid for
acceptance of late payment, early termination of lease or for pre-payment of

loan or the amounts forfeited on cancellation of service by the cuslomer as

contemplated by the contract as part of commercial terms agreed to by the

parties, constitute consideration for the supply of a facility, namely, of

acceptance of late payment, early termination of a lease agreement, of pre-

payment of loan and of making arrangements for the intended supply by the

toltr operalor respectively. Therefore, such payments, even though they may be

referred to as fine or penalty, are actually payments that amount to

consideration for supply, and are subject to GST, in cases where such supply

is taxable. Since these supplies are ancillary to the principal supply for which

the contract is signed, they shall be eligible to be assessed as the principal

supply, as discussed in detail inthe later paragraphs. Naturally, such payments

will not be taxable if the principal supply is exempt.

15.1 l:'urther, para-2a of the aforernentioned circular states that the description

"agrccing to thc obligation to relrain from an act OR to tolerate an act or a situation

OR to do an act' covcrcd in para 5(c) ol- Schedule-Il ol CGS'I Act, 2017 was

intended to covcr the seruices as described below:

(g)lgreeins to the obligation to re-fiain from an act: Examples would include

non-compete agreements, where one party agrees not to compete with the

other party in a product, seryice or geographical area against a consideration

paid by the other party. Another example is a builder refraining from

constructing more than a certain number of/loors, even though permitted to

do so by the municipal authorities against a compensation paid by the

neighbouring housing projecl which wanls to protect it is sunlight, or an

industrial unit refraining from manufacturing activity during certain hours

against an agreed compensation paid by a neighbouring school, which wants

to avoid noise during those hours.

(!)Agreeing to the obliqation to tolerate Example is a

shopkeeper allotving a hawker to operate -fiont the common pavement in -fronl

I'agc 2{ o I'28
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of his shop against a monthly payment by the hawke1 or a llesident Welfure

Association (RWA) tolerating the use of loudspeakers for early morning

prayers by a school located in the colony subject to the school paying an

agreed sum to the RIVA as compensalion.

(g)Aqreeing to the obligation to do an act: Example is an industrial unit agreeing

to install equipment for zero emissions/discharge at the behest of the RWA of

a neighbouring residential complex against a consideration paid, even though

the emission/discharge was within the permissible limits and there was no

legal obligetion upon the individual unit to do so.

16. As per the above Circular, where the amount paid as damages, is an amount

paid only to compensate for injury, loss or damage suffered by the aggrieved party

due to breach ol the contract and there is no agreement exprcss or implied, by thc

aggrieved party recciving the liquidated damages, to refrain from or tolerate an act

or to do anything for the party paying the liquidated damages, in such cases

liquidated damagcs are a rnere flow olrnoncy llom thc pafly who causes breach of

the contract to the party who suffers loss or damage due to such breach. The law

itselfprovides in Section 73 ofthe Contract Act, l9l2 that when a contract has been

broken, the parly which suffers by such breach is entitled to reccive from the other

party compensation for any loss or damage caused to him by such breach. Further,

such payments do not constitute consideration lbr a supply and arc not taxable. 'fhc

applicant in their submission have enlistcd the various circumstances under which

the compensation is received frorn the transponers as rvell as thc quantum of loss or

basis for compensation (listed from Sr.No.1 to 7 in table in para I I above) and we

would like to highlight a few of thcrn i.c. (i) In case of material quality issues on

account of delault by transporter, compcnsation would bc thc additional job work

cost for bringing back the materials to their original quality, (ii) In case of material

color issue, tanker rust etc., compensation would be the processing orjob work cost

for bringing the materials to it's original color and for removing rust. (iii) In casc of

damage or destruction of goods on account of default by thc transporter, the

compensation would be the actual cost ol'the goods damaged or dcstroyed, (iv) In

case ol'theft of materials including pilferage, the compensation would be tl.,e...ac!-ual

cost of thc goods lost on account o1'thcli or pilf-erage. On going through.the samc;

we do not find anything therein which shows that the applicant is tolerEtiil€ an act
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of the transportcrs by recovcring thc damages/cornpcnsation from thc transporters.
-l-he various circumstances under which the compensation is claimed/reccivcd from

the transporters reveals that it is only a compensation for the injury, loss or damage

sullered by thc applicant and payment of such compensation amount does not

constitute considcration for a supply.

17. Wc also flnd that in similar situations in the case of Re:GSPC ([2025] 172

taxmann.com 325), thc Gujarat Appellatc Authority for Advance Ituling had held

that the settlcmcnt l'ees on termination of the contract is a consequencc olbrcach of
Production sharing Contract and not taxable. Further, Gujarat Authority of Advance

I{uling vide Order No.GUJ/GAAI1/R/2025147 dated03.11.2025 in the casc of JBM

Ecolife Mobility Surat Pvt. Ltd. held that where amounts are paid merely to

compensate for loss due to breach and there is no agreement by Surat Sitilink Ltd.

(SSL) to tolcratc an act or do anything in rctum for such paymcnt, these are

liquidated damagcs not constituting consideration for a supply, hencc not taxable. In

lle: Achampet Solar (P) Ltd, ([2023]148 TAXMANN.COM 222 (AAAR-
'l-elangana)), thc'l'clangana Appcllatc Authority lbr Advance Ruling hcld that the

recovery of liquidatcd damages for delay in the construction of solar powcr project

is not taxable in view of CBIC's Circular No. 178/10/2022-GST, dated 3-8-2022. In

Southern Eastern Coal Fields Vs CCD (.2021) 124 taxmann.com 174 (Ncw Delhi-

CESTAT)), the 'l'ribunal while dealing with Scction 66E(e) of the Finance Act,

which dealt with 'tolerating an act',, held as under:-

'27. h is lrite thol on ogreement has to be read as a whole so as to gother the intention

of the parties. The intention of the appellant and the parties was for supply oJ'coal; for
supply q/ goods; and for availing vorious types of services. The consideration

conlemploled under the agreements u,as.for such supply ofcoal, moteridL- or.[or avqiling

various typcs of services. 'l'he intention of lhe parties certainly was not .for .flouting the

terms of the agreement so thot the penal clouses get attacted. The penal clauses are in

the nature of providing a sofeguard lo the commercial interest of the appellant and it

connot, by any stretch of imagination, be said that recovering any sum by invoking the

penalty clauses is the reoson behind the execution of the contract .ftr an agreed

consideralion. It is not the intention of the appellant lo impose any penahy upon the other

parly nor is it the intention o.f the other party to get penalized.'

I 8. Wc lind that CBIC vidc Circular No.24510212025-GS'l' datcd 28.01 .2025 has

also clarillcd on the applicability ol- pcnal chargcs. 'l'hougl.r thc clarillcation is in

rcspcct ol pcnal charges levicd by l{cgr-rlaled l..ntitics like banks and non-llnancial
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companies for noncompliance with the loan terms to inculcate a sense of credit

discipline, we feel that the same would equally apply in the instant case also. As can

be seen, the compensation charges are claimed from the transporters for inherent

losses arising due to various breaches of the contractual terms (as detailed in table

in para-11 above) for which applicant seeks compensation liom transporters for the

excess loss. F'urther, liquidated damages cannot be said to be a consideration

received for tolerating the breach or non-performance of contract but are rather

payments for not tolerating the breach of contract. We find that payment of

liquidated damages is stipulated in a contract to ensure performance and to deter

non-performance, unsatisfactory performance or delayed performance and

liquidated damages are a measure of loss and damage that the parties agree would

arise due to breach of contract. Furrher, the liquidated damages or penalty are not

the desired outcome of the contract and by accepting thc liquidated damages, the

party aggrieved by breach of contract cannot be said to have permitted or tolerated

the deviation or non-fulhlment of the promise by the other party. Wc t-rnd that these

compensations are charges claimed from the transporters for the various

circumstances (as detailed in table in para I I above) which resultcd in losses to the

applicant in tcrms of material shortage, material quality losscs, nratcrial color issuc

& tanker rust etc., damage or destruction of goods, theft of materials, failure to

deliver goods at thc required location at the required time, damage suft-ered by the

applicant on account of ncgligencc by transportcrs during handling, loading or

unloading of goods etc. We, therefore, llnd and hold that these cornpensations are

liquidated damages payable by the transporters to the applicant for various material

defects, breachcs and non-perforrnance ol the obligations as pcr the contractual

terms. We also hold that these compensations do not constitute a consideration lor

supply, are non-tzxable as they do not get covered within the ambit of 'supply of

services' and do not fall undcr the arnbit of any of the various types of services

described in para I 5. 1(a) to (c) abovc.

l9 In view ol'thc above. wc rulc as under: -
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ITULING

Q. 1 "Whether the amountfrom the transporters as a compensationfor loss would

be consideredas a "Supply oJservices" bytheapplicant as perpara 5(e) ofschedule

I I of Section 7 of Central Goods and Services Tax Act, 20 17? "

A. I No, for the reasons discussed in the aforesaid paras.

(s (Vishal Malani)
Mernber (CGS'l')Mernber (S

[)lacc: Ahmcdabad
Date'211oC12026
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