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GOODS AND SERVICES TAX APPELLATE TRIBUNAL
ERNAKULAM BENCH
Division Bench :: Court No. |

(e-hearing)

APPEAL NOS: APL/32/ERN/2026

LACHMANDAS & COMPANY e Appellant
Versus

THE COMMISSIONER OF KERALASTATE eeeeeeeee Respondent

GST, THIRUVANANTHAPURAM

Present for Appellant Present for Respondent
Broono PD, Advocate Anil Gopinath, AR
CORAM:

Hon’ble Shri Subramanya Rayaprol, Vice-President
Hon’ble Shri Ramamoorthi Sriram, Member (Technical)

FINAL ORDER NO: 06/EKM/KERALAM/2026

Date of Hearing: 31-7-2026
Date of Order: 16-8-2026

Per: Subramanya Rayaprol, Vice-President

1.0 MrP.D. Broono, Ld Advocate appeared for the appellant and Mr Anil Gopinath,
Ld Joint Commissioner of Kerala State GST appeared as Authorised Representative
for the respondent.

2.0 The brief facts of the case is that the appellant is engaged in the trading of
cigarettes. On 30-7-2020, the appellant generated Invoice No. C32A921100020815
and E-Way Bill No. 5819 9242 3513 for Vehicle KL 07 CB 4606 from ITC Godown

(Kochal, Alangad) to Appellant Godown at Aluva (Taxable Value: Rs. 35,66,117.66).
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on 31-7-2020, the Assistant State Tax Officer, Mobile Squad No. lll, Mattancherry
intercepted Vehicle KL 07 BY 5013 at KMK Junction, North Paravur. It was found that
the EWB was for a different vehicle, different value, and wrong route. Physical
verification was conducted in presence of driver. Actual goods found was 9 varieties
of cigarettes valued at Rs. 19,25,406.13, completely mismatching the invoice/EWB.
Hence, the Order of Detention was passed. Further, on 4-8-2020, Notice in MOV-07
was issued proposing Tax & Penalty totalling Rs. 39,21,831.06 under Section 129(3).
On 23-9-2020, Notice u/s 70 issued for adjudication hearing fixed on 05.10.2020. On
22-3-2021, State Tax Officer (Intelligence) passed speaking Adjudication Order
confirming demand of Rs. 39,21,831.06 in MOV-09.

3.0 The Ld Advocate for the appellant submits that the MOV-07 was issued on 4-
8-2020, and the Order in MOV-09 was issued on 22-3-2021 under Section 129(3) of
the CGST / KGST Act, 2017, after a lapse of more than 6 months. He also submits
that due to Covid-19 lockdown in Aluva Municipality declared on 30.07.2020, they
unloaded the goods at a 'small godown' in North Paravur and transshipped part of the
cargo into LMV KL 07 BY 5013 to move to Angamaly along with a 'Delivery Challan'.
He also submits that the e-way bill could not be prepared immediately because the
vehicle stopped midway and due to Covid restrictions they had to move the cigarettes
from one of their registered godown to another, in a different vehicle, both the premises
of which are registered as additional places of business, in the GST Registration,
which is not disputed. He also submits that the identical issue has been addressed to
by the Hon'ble GSTAT Thiruvananthapuram Bench in the case of Siddhi Vinayak
Automobiles vs Commissioner of State Tax cited in 2026 (8) TMI 1052 — GSTAT

Thiruvananthapuram.
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40 The Ld AR appearing for the respondent submits that there is a Judicial
Precedent on Strict Liability under Section 129 in the case of Guljag Industries v. CTO
[(2007) 7 SCC 269] and Asst. CTO v.Bajaj Electricals Ltd. [(2009) 1 SCC 308] to
further buttress his contention that taxability is of no consequence, since what is
imposed under Section 129 is a civil liability for contravention of the Act and Rules.
The evasion if any attempted, is not relevant as per the statute, for detention or
imposition of penalty under Section 129 and settled that Section 129 operates as an
objective, civil enforcement mechanism where contravention of physical transit
documentation rules per se justifies detention and statutory penalty, irrespective of
subjective mens rea. He further prays that In the light of the facts narrated, statutory
provisions, and judicial authorities cited above, the Respondent most respectfully
prays that this Hon'ble Tribunal may be pleased to:

a) dismiss the Appeal filed by the appellant as entirely devoid of merits, factual
substance, and legal backing;

b) uphold and sustain the Order-in-Appeal No. GSTA 29/2021 dated 30-11-2023
passed by the Joint Commissioner of State Tax (Appeals), Ernakulam, and the
Adjudication Order in Form GST MOV-09 dated 22-03-2021 passed by the State Tax
Officer (Intelligence);

c) direct the enforcement/ invocation of Bank Guarantee No. IBG108577 dated 04-08-
2020 issued by Federal Bank, Panampilly Nagar Branch for Rs. 39,21,831.06 towards

full satisfaction of the Revenue's confirmed demand.

5.0 Heard both sides. We find that the issue to be decided is
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“Whether the order in Form GST MOV-09 dated 04.06.2022, passed 6 months
after service of Notice in Form GST MOV-07, is time-barred and void under

Section 129(3) of the CGST/KGST Act?”

5.1 The Ld Joint Commissioner for the Respondent has raised this contention that
this issue is raised for the first time before GSTAT and was never raised before the
First Appellate Authority. Before we delve into the issue of the limitation, we would
answer the question of raising this issue for the first time by the appellant as alleged.
As regards the contention of the Ld Joint Commissioner that the appellant has raised
this ground of limitation of 7 days for issuing Order under Section 129(3) of the CGST
[ SGST Act, 2017, for the first time before the GSTAT, without raising it before the First
Appellate Authority, we find that it is a fact that the notice for detention MOV-07 was
issued on 4-8-2020, and the Order for penalty in MOV-09 was issued on 22-3-2021,
and not within the prescribed mandatory 7 days under Section 129(3) ibid. We find
that since this is an undeniable fact, which is on record, bringing out the same by the
appellant before us, does not make it an additional ground made for the first time,
which was not raised or discussed before the first appellate authority. Hence, the
contention of the Ld Joint Commissioner is not correct as the this fact was always on
record, and the first appellate authority was always aware of the dates of issue of
MOV-07 and MOV-09 and has also recorded the dates in his impugned order-in-
appeal. The first appellate authority has grossly failed to look into this legal aspect.

Hence, we do not agree that this issue is raised for the first time.

5.2 Before discussing further, we deem it appropriate to reproduce Section 129 of the

CGST/ KGST Act, 2017 which reads as below:
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129. Detention, seizure and release of goods and conveyances in transit

(1) Notwithstanding anything contained in this Act, where any person transports
any goods or stores any goods while they are in transit in contravention of the
provisions of this Act or the rules made thereunder, all such goods and
conveyance used as a means of transport for carrying the said goods and
documents relating to such goods and conveyance shall be liable to detention
or seizure and after detention or seizure, shall be released,—

(a) on payment of penalty equal to two hundred per cent. of the tax payable on
such goods and, in case of exempted goods, on payment of an amount equal
to two per cent. of the value of goods or twenty-five thousand rupees, whichever
is less, where the owner of the goods comes forward for payment of such
penalty;

(b) on payment of penalty equal to fifty per cent. of the value of the goods or
two hundred per cent. of the tax payable on such goods, whichever is higher,
and in case of exempted goods, on payment of an amount equal to five per
cent. of the value of goods or twenty-five thousand rupees, whichever is less,
where the owner of the goods does not come forward for payment of such
penalty;

(c) upon furnishing a security equivalent to the amount payable under clause
(a) or clause (b) in such form and manner as may be prescribed:

Provided that no such goods or conveyance shall be detained or seized
without serving an-order of detention-or seizure on the person transporting the
goods.

(2) deleted. . .
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(3) The proper officer detaining or seizing goods or conveyance shall
issue a notice within seven days of such detention or seizure, specifying
the penalty payable, and thereafter, pass an order within a period of seven
days from the date of service of such notice, for payment of penalty under
clause (a) or clause (b) of sub-section (1).]

(4) No penalty shall be determined under sub-section (3) without giving the
person concerned an opportunity of being heard.

(5) On payment of amount referred in sub-section (1), all proceedings in respect
of the notice specified in sub-section (3) shall be deemed to be concluded.

(6) Where the person transporting any goods or the owner of such goods fails
to pay the amount of penalty under sub-section (1) within fifteen days from the
date of receipt of the copy of the order passed under sub-section (3), the goods
or conveyance so detained or seized shall be liable to be sold or disposed of
otherwise, in such manner and within such time as may be prescribed, to
recover the penalty payable under sub-section (3):

Provided that the conveyance shall be released on payment by the transporter
of penalty under sub-section (3) or one lakh rupees, whichever is less:
Provided further that where the detained or seized goods are perishable or
hazardous in nature or are likely to depreciate in value with passage of time,

the said period of fifteen days may be reduced by the proper officer.”

5.3 It is quite evident that the Section 129 deals with detention, seizure and release of

goods and conveyances in transit. It provides that if any person transports any goods

or stores any goods while they are in transit in contravention of the provisions of the

Act of 2017 or rules made thereunder, all such goods and conveyance used as a
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means of transport as also documents relating to such goods and conveyance shall
be liable to detention or seizure. The Section further provides that goods, conveyance
or documents so seized shall be released only on payment of penalty equivalent to
two hundred percent of the tax payable on such goods and in case of exempted goods,
on payment of an amount equal to two percent of the value of goods or Rs. 25,000/-
whichever is less, where owner of the goods comes forward for payment of such
penalty. However, where the owner of goods does not come forward for payment of
penalty, he shall be liable to pay penalty equal to fifty percent of the value of goods or
two hundred percent of the tax payable on such goods whichever is higher, and in
case of exempted goods, on payment of an amount equal to five percent of the value
of goods or Rs. 25,000/- whichever is less and it is only payment of such penalty that

the goods, conveyance or the documents as the case may be shall be released.

5.4 We find that the Sub-section 3 of Section 129 supra, which is relevant for the
purpose of our discussion, lays down that the proper officer, who detains or seizes
goods or conveyance, shall issue a notice within seven days of such detention or
seizure, specifying the penalty payable and thereafter pass an order within +a period
of seven days form the date of service of such notice for payment under clause (a) or
clause (b) of Sub-section (1) of Section 129 of the CGST / KGST Act, 2017. From the
plain reading of Sub-section (3) of Section 129 of the Act of 2017, it is abundantly clear
that the legislature by using the expression “shall” in respect of show cause notice as
well as notice for payment of penalty has signified its intent that adherence to timeline
is mandatory. Otherwise also, the CGST / KGST Act, 2017 is a fiscal statute and,
therefore, required to be construed strictly. It is true that Sub-section (3) of Section 129

does not provide for consequence of non-adhering to the timelines but that alone
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cannot be a determining factor to come to a conclusion that seven days’ period
stipulated in Sub-section (3) of Section 129, is not mandatory in nature.
6.0 We find support in the decisions of various High Courts to our observations in the

judgements below:

6.1 In the case of Mohd Hazzak Lohar & Others vs Commissioner of State Tax,

J&K cited in 2026 (7) TMI 1769 — J&K and Ladakh HC, it is held that:

17. We are, thus, inclined to concur with a view taken by various High Courts
and the High Court of Gujarat that the timelines under Section 123 of the Act
are mandatory. This is so primary for the following reasons:

(i) The provision regulates exercise of coercive statutory power;

(ii) It protects valuable primary rights;

(iii) The legislature has prescribed timelines using the word “shall”;

(iv) Treating timelines in Section 129(3) as directory would defeat the legislative
purpose of preventing prolonged detention and seizure of goods, conveyance
or documents of the transporter or the assessee;

(v) The absence of express consequences of a mandatory provision is not
always decisive.

(vi) The legislative intent, object of provision and the nature of right affected are
governing tests.

(vii) Whenever the statute authorizes coercive action, like seizure or detention,
the Courts insist on strict compliance with the statutory procedure.

18. It is, thus, beyond any pale of discussion that whether the provision is
mandatory or not, depends upon the legislative intent, context, object and the
consequences of non-compliance.

19. From the perusal of the provision in question in the context of the scheme
of the Act of 2017, it is axiomatic that the timelines have been introduced to
prevent arbitrary detention, prolonged seizure and harassment to the trader. It
is in keeping with the aforesaid intention that the legislature has used the

expression “shall” at two places in Section 129(3) of the Act.
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20. The view, which we have taken on the interpretation of Section 129(3) finds
support from the judgements rendered on the point by various High Courts. The
High Court of Gujarat in Allcargo Logistics Limited (supra) and couple of
other judgements, has held the provisions of Section 129(3) mandatory and
held that failure to adhere to the timelines prescribed therein would vitiate order
of detention.

21. We are aware that in the instant case there is only delay of one day in
passing the order of penalty by respondent no. 2 and that there were some
intervening circumstances contributing to such delay, yet in view of the clear
provisions of Section 129(3) of the Act, respondent no. 2 was under an
obligation to pass the order of payment of penalty within a period of seven days
from the date of service of show cause notice of proposed penalty and this the
respondent no. 2 could have done with respect to the goods other than the
banned contraband, i.e., polythene.

22. In view of the aforesaid, we are left with no option but to accept this petition.
Accordingly, writ petition is allowed and impugned notice/order dated 22nd
September 2025, issued to petitioner for payment of penalty, having been
issued beyond the period of seven days, is quashed.

23. We, however, make it clear that notwithstanding the quashing of the notice
dated 22nd September 2025, the proceedings, if any, permissible under the
other provisions of the Act of 2017 can still be pursued by respondents.

24. Disposed of.

6.2 In the case of M/s. Allcargo Logistics Limited vs State of Gujarat cited in 2025
(12) TMI 1732 — Gujarat HC it is held that,

14. Thus, in the present case, there is violation of provisions of Section 129(3)
of the CGST Act as the order dated 19.11.2025 has been passed beyond the
period of 7 (seven) days from the date of service of notice. In present case, the
notice in Form GST MOV-07 was issued on 10.11.2025 and the order dated
19.11.2025 and hence the present petition succeeds only on this sole ground.
The impugned order in Form GST MOV-09 dated 19.11.2025, notice in Form
GST MOV-07 dated 10.11.2025 under section 129 of the CGST/GGST Act,
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2017 and order of detention in Form GST MOV-06 dated 09.11.2025 under
section 129(1) of the CGST/GGST Act, 2017 are quashed and set aside.

15. Rule is made absolute. No order as to cost.

6.3 In the case of Khatu Enterprises vs State of Gujarat cited in 2025 (10) TMI 1341 —
Gujarat HC it is held that:

“11. Having heard learned advocates for the respective parties and having
considered the facts of the case, it would be germane to refer to provisions of
Section 129(3), which reads as under:

“129(3): The proper officer detaining or seizing goods or conveyances shall
issue notice within seven days of such detention or seizure, specifying the
penalty payable, and thereafter, pass an order within a period of seven days
from the date of service of such notice, for payment of penalty under clause (a)
or clause (b) of sub-section (1)”

12. On perusal of the above provision, it is incumbent upon the respondent
authority after detaining or seizing of the goods or conveyance, to issue a notice
within 7 days from such detention or seizure, specifying the penalty payable
and pass an order within a period of 7 days from the date of service of such
notice, for payment of penalty under clause (a) or clause (b) of sub-section (1)
of Section 129 of the GST Act.

XXX XXX XXX

15. In view of the above dictum of law, we are in respectful agreement with the
above proposition of law laid down by various High Courts and when the
respondent authority has failed to issue notice as required under sub-section
(3) of Section 129 of the GST Act, the detention order dated 6.5.2025 is liable
to be quashed and set-aside.

6.4 In the case of Deepam Roadways vs Deputy State Tax Officer, Chennai, cited
in (2023) 3 Centax 37 (Mad.) it is held that:

4. As seen from section 129(3) of the Central Goods and Services Tax Act,

2017, the proper officer after detaining the goods or conveyance shall issue a
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notice of such detention or seizure specifying the penalty payable and
thereafter, pass an order within a period of seven days from the date of service
of such notice, for payment of penalty under clause (a) or clause (b) of sub-
section (1) of section 129.

5. In the instant case, after detaining the petitioner's vehicle and the goods on
26.10.2022, notice was issued by the respondents on 31.10.2022 within seven
days from the date of detention. However, the consequential order for payment
of penalty was passed only on 10.11.2022 which is beyond the period of seven
days from the date of service of notice on the petitioner. Having passed the
impugned order beyond the period of seven days from the date of service of
notice on the petitioner which is contrary to section 129(3) of the CGST Act,
2017, the impugned orders have to be necessarily quashed and the writ
petitions will have to be allowed.

6. The very same view was taken by two other learned Single Judges of this
Court in the case of Udhayam Steels (P.) Ltd. v. Deputy Tax Officer (Int.)
dated 28-12-2022 in W.P.N0.34268 of 2022 and in the case of D.K.
Enterprises v. Assistant/Deputy Commissioner (ST) 2023 (70) G.S.T.L. 277
(Mad.) = [2022] 143 taxmann.com 201 (Mad.) dated 29-8-2022 in
W.P.No0.22646 of 2022. It is brought to the notice of this Court by the learned
Special Government Pleader appearing for the respondents that no appeals
have been filed against the aforesaid orders passed by two learned Single
Judges of this Court and therefore, the said orders have also attained finality.
7. For the foregoing reasons, the impugned detention order dated 31-10-2022
as well as the impugned consequential order dated 10-11-2022 are hereby
quashed and the writ petitions are allowed and a direction is issued to the
respondents to release the detained goods and conveyances of the petitioner
within a period of one week from the date of receipt of a copy of this Order.

No costs. Consequently, connected miscellaneous petitions are closed.

6.5 In the case of Pawan Carrying Corporation vs State of Bihar, cited in (2024)
16 Centax 405 (Pat.) it is held that,

7. Be that as it may, even if the detention is stated to be on 28.12.2023, the
notice was only issued on 05.1.2024, after the seven day period provided in
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section 129(3) CGST Act. Likewise, when the petitioner had been informed at
the time of verification, if the petitioner had sought for time on the seventh day
from the date of serving of notice, there was nothing preventing the tax authority
from rejecting the said prayer and passing the order, especially since, if the
matter is kept pending, the proceedings would be barred by limitation.

8. Section 129(3) of the CGST Act as substituted by Act 13 of 2021 is extracted
hereunder:-

“129(3) the proper officer detaining or seizing goods or conveyances shall issue
notice within seven days of such detention or seizure, specifying the penalty
payable, and thereafter, pass an order within a period of seven days from the
date of service of such notice, for payment of penalty under clause (a) or clause
(b) of sub-section (1)” (underlining by us for emphasis)

9. The Limitation is clear and definite. The facts of the case indicate that the
officers did not act in accordance with the provisions, we hence find no reason
to sustain the demand raised. We set aside the orders passed for detention of
the vehicles. The vehicle with the goods would be released immediately.
Ordered, accordingly.

10. The petition is allowed.

6.6 In the case of K.P. Sugandh Ltd vs Chief Commissioner of CT & GST, Odisha
cited in (2025) 26 Centax 62 (Ori.) it was held that

4. Sub-section (3) in section 129 provides for a specific period of seven days
for passing of an order. The seven days is to be reckoned from date of service
of the notice, specifying the penalty payable. Issuance and receipt of the
penalty notice is not in dispute. For us to take a view that mere passing of the
order within the time prescribed is sufficient for compliance with the provision
in section 129(3) would imply that the order could thereafter be communicated
at any later date. This view would then effectively enlarge the period prescribed.
Indian Contract Act, 1872 provides for communication. Communication of a
proposal is said to be complete, under section 4, in said Act, when it comes to
knowledge of the person to whom it is made. Here the order is to be taken to

be the proposal and communication of it can only be complete, when it comes
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to knowledge of the person against whom it is made. Revenue has not been
able to satisfy us about the communication made on 26th September, 2024, by
mail sent to e-mail address of petitioner on fulfilling the requirement under
section 169(1)(c). Communication of the order was complete the next day,
when it was uploaded in the portal as in compliance with requirement under
section 169(1)(d).

5. To us it appears the print of sent mail is doubtful because petitioner filed
appeal on Form GST APL-01 giving date of order as 27th September, 2024.
The appeal was successfully uploaded. There is also said letter dated 18th
October, 2024 written by Assistant Commissioner of State Tax to petitioner, in
which there is clear mention of 27th September, 2024 as date of the order.
Furthermore, sub-rule (5) in rule 142 of Odisha Goods and Services Tax Rules,
2017 requires summary of the order issued, inter alia, under section 129, to be
uploaded electronically in Form GST DRC-07. There is no dispute that this was
done on 27th September, 2024.

6. In view of aforesaid, impugned order is found to have been made on the 8th
day from date of service of the notice specifying penalty. It does not meet the
requirement under sub-section (3) of section 129. It is therefore liable to be and
is set aside and quashed. 7. Mr. Kar submits, the goods have been sold in the
meantime. His client is also entitled to refund of pre-deposit on the appeal
withdrawn. Petitioner must find its remedy on consequences of this judgment.

8. The wit petition is disposed of.

7.0 We find that the appellant had supplied the goods under the cover of delivery

challans for transport of goods between their own registerd godowns, during covid

restrictions, and could not generate the e-way bill for the second transit vehicle when

the first vehicle broke down on road. Since it is only stock transfer which is an

undisputed fact, not tax is involved. Therefore, the appellant has not made any attempt

to evade tax, as the transport of goods under stock transfer is not a supply. Therefore,

any discrepancy in the eway bills can be treated as a minor procedural mistake looking
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into the situation experienced during the Covid pandemic period. However, we do not
find any other allegation of evasion of tax against the appellant. Therefore, we do not
find any mens rea on the part of the appellant to evade the tax payment only because

e-way bill was not prepared, along with delivery challan for stock transfer.

8.0 In view of the above, we find that the Hon’ble High Courts have consistently held
that the timelines of Section 129(3) have to be adhered to mandatorily. We find that
the Sub-section (3) in section 129 provides for a specific period of seven days for
passing of an order. The seven days is to be reckoned from date of service of the
notice, specifying the penalty payable. Issuance and receipt of the penalty notice and
the Order is not in dispute. The Limitation is clear and definite. The facts of the case
indicate that the officers did not act in time in accordance with the provisions, we hence
find no reason to sustain the penalties imposed. There was nothing preventing the
Respondent state tax authority from passing the order within 7 days, especially since,

if the matter is kept pending, the proceedings would be barred by limitation.

9.0 We find that the Respondent has failed to issue the Order for imposing penalty
under Section 129(3) of the CGST/KGST Act, 2017, within the mandatory time limit of
7 days. Therefore, the Order MOV-09 dated 22-3-2021, issued after 230 days from
the date of Notice MOV-07 dated 4-8-2020 is illegal and without jurisdiction. The First
Appellate Authority has failed to look into this basic fact which was apparent on record.
The impugned OIA is therefore liable to be set aside. We also find that the coordinate
Bench of GSTAT Thiruvananthapuram decided the identical issue in the case of Siddhi
Vinayak Automobiles vs Commissioner of Kerala State GST cited in 2026 (8) TMI 1052

- GSTAT THIRUVANANTHAPURAM.
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10.0 The impugned Order-in-appeal is set aside and the appeals are allowed with
consequential relief. The Respondent is directed to release the Bank Guarantee to the

appellants immediately on receipt of this Order.

(Order pronounced in open court)
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