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| 1. || GSTIN/Temporary ID/UIN - 09AHSPG5583H1ZR

Appeal Case Reference no. -

APL/74/L.CK/2026 Date - 07/04/2026

[3. || Name of the appellant - M/S OM TRADERS , omtraderss1975@gmail.com , 9839628627

Name of the respondant -

1. Shri Prakash Yadav Joint Commissioner(IT) State Tax Headquarters Lucknow , ctithqlu-
up@nic.in , 7235002314

2. COMMISSIONER STATE GOODS AND SERVICES TAX

| 5. || Order appealed against - AD091224091525Y
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(5.2) Ref Number - ZD090825202011U

Date - 20/08/2025

Personal Hearing - 29/09/2026 14/09/2026 10/09/2026 03/09/2026 19/08/2026 13/08/2026
10/08/2026 06/08/2026

Order in brief - M/s OM Traders challenged a GST demand of Rs.4,06,328 arising from alleged
discrepancies between GSTR-1 and GSTR-3B and ITC reversal issues. The appellate authority found

7. || that the mismatch required proper reconciliation and that the claims regarding payment, Section

128A, interest and penalty were not adequately examined. Accordingly, the Order-in-Appeal dated
20.08.2025 was set aside and the matter was remanded to the Proper Officer for fresh adjudication.

Summary of Order

8. {| If demand order then whether demand quantified: No

9. [ For Other orders and Demand orders which are not quantified:

Issues
as raised
. . . Order by GST
by Issues as determined by Appellate/Revisional authority .
proper Appellate Tribunal
officer
1.That the Proper Officer, based on scrutiny of the returns filed by
the appellant, alleged a reversal of common ITC of rs.1,82,563.38
(rs.91,281.69 each under CGST and SGST ) under Rule 42/43 of the M/s OM Traders
CGST Rules, 2017 based on ratio of exempt supplies to total challenged a GST
supplies without examining the actual business operations and demand of Rs. 4.06.378
accounting practices of the Appellant & mismatch of rs. 13,138.02 arising from aile, . d’
(r5.6,569.01 each under CGST and SGST) between the ITC claimed discreg Zncies betgween
in Form GSTR-3B and the ITC reflected in the auto-populated Form GSTRITI .nd GSTR.3R
GSTR-2A for FY 2019-20. 2.That the Proper Officer erroneously ond ITC reversal issues
calculated the ITC mismatch as rs.13,138.02, whereas the actual L
: ye o The appellate authonty
mismatch upon proper reconciliation was only rs.2,798 & the .
: : .. . found that the mismatch
Short or {%ppgllant, in good f31Fh and spirit of voluntary compliance, required proper
on. identified the actual discrepancy of rs.2,79% (rs.1,399.00 each under reconciliation and that
CGST and SGST) and made immediate payment through DRC-03 . .
payment | s RN:AD090624050989E) dated 24.06.2024. 3.That the Proper the claims regarding
of tax payment, Section 128A,

Oftficer, based on scrutiny of the returns filed by the appellant,
alleged a mismatch of rs. 13,138.02 (rs.6,569.01 each under CGST
and SGST) between the ITC claimed 1n Form GSTR-3B and the ITC
reflected in the auto-populated Form GSTR-2A for FY 2019-20.

4. That no detailed working or computation sheet was provided in the
impugned order showing how the figure of rs.1,82,563.38 was
arrived at. 5.That the Department failed to 1dentify specific invoices
or input supplies that allegedly required reversal under Rule 42/43.

6.That For the Financial Year 2019-20, the appellant duly filed
monthly returns in Form GSTR-3B declaring the exempted inward

supplies 1s rs. 23,22,662.00 & exempted outward supplies is rs.
21,15,412.00 made in the course of business operations.

interest and penalty
were not adequately
examined. Accordingly,
the Order-in-Appeal
dated 20.08.2025 was
set aside and the matter
was remanded to the

Proper Officer for fresh

adjudication.

10.

If remanded with directions;
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a) Remanded to: Adjudicating Authority

b) Directions subject fo which remanded, 1f any:

M/s OM Traders challenged a GST demand of Rs.4,06,328 arising from alleged discrepancies
between GSTR-1 and GSTR-3B and ITC reversal issues. The appellate authority found that the
mismatch required proper reconciliation and that the claims regarding payment, Section 128A,
interest and penalty were not adequately examined. Accordingly, the Order-in-Appeal dated
20.08.2025 was set aside and the matter was remanded to the Proper Officer for fresh adjudication.

Place :LUCKNOW Signature

Date : 30.09.2026 LUCKNOW ANAMIKA DEVI

Designation : Stenographer/Law researcher

Jurisdiction :Lucknow
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ORDER

Brief Facts of the Case.

1.1 The present appeal has been filed against Order-in-Appeal No. ZD090625035510J
dated 20.08.2025 passed by the Additional Commissioner, Grade-1I (Appeal)-5, State Tax,
Kanpur, whereby tax amounting to <1,92,902.00, penalty of ¥40,000.00 and interest of
21,73,426.00, aggregating to a demand of 34,06,328.00 determined by the proper officer
Section 73 of the State Goods and Services Tax Act, 2017 was upheld.

1.2 M/s OM Traders (hereinafter referred to as the " appellant ") having it principal place
of business at A-4, Rampur Garden, Bareilly. The appellant is a registered dealer with GST
registration number GSTIN 09AHSPG5583H1ZR.

1.3 During verification of returns furmished by the appellant for the relevant period, a
discrepancy was noticed by the proper officer between the tax liability declared in GSTR-3B
and GSTR-1. Subsequently, a notice was issued to the appellant by the Proper Officer under
the provisions of Section 73 of the GST Act. However, the appellant did not furnish any written
reply to the said notice. Consequently, the Proper Officer proceeded to adjudicate the matter
ex-parte and passed the order dated 22.08.2024, determining tax of ¥1,92,902/-, penalty of
<40,000/- and interest of 21,73,426/-, amounting to Rs. ¥4,06,328/-.

1.4  Aggrieved by the aforesaid adjudication order, the appellant preferred an appeal before
the First Appellate Authority.

1.5 During the appellate proceedings, notices for hearing were issued to the appellant fixing
the dates of hearing. Despite repeated opportunities, neither the appellant nor any authorized
representative appeared for the hearing. No application seeking adjournment was also
submitted. Accordingly, the appeal was taken up for ex-parte disposal on the basis of the

material available on record and the grounds of appeal filed by the appellant.

1.6  The appellant challenged the proper officer’s order on several grounds. It was
contended that the notice and order were unsigned and, therefore, legally invalid. The appellant

further alleged procedural irregularity in uploading FORM GST ASMT-10 and DRC-01 on the
GST portal, stating that the documents were uploaded under the “View Additional Notices and

Orders™ section instead of the “View Notice and Order” section, which allegedly prevented the

R
AK Page 1 0f 11 h"

www.taxcode.in



Case Citation: (2026) taxcode.in 227 GSTAT

appellant from becoming aware of the proceedings in time and deprived 1t of an effective

opportunity to respond.

1.7  The appellant also contended that multiple orders had been issued for the same tax
period under different provisions, including Sections 73 and 74 of the GST Act, and that a
consolidated order ought to have been passed. It was further submitted that the discrepancies
between GSTR-3B and GSTR-1 were merely calculation errors and that the appellant had
subsequently rectified such discrepancies and deposited the corresponding tax along with

applicable interest.

1.8  The appellant also relied upon the provisions of Section 128A of the CGST Act,

contending that the provision provides for conditional waiver of interest and penalty in respect
of eligible demands arising under Section 73 for the specified financial years. On this basis,

the appellant claimed waiver of the interest and penalty imposed in the present case.

1.9 It was further pleaded that the penalty and interest were disproportionate to the nature

of the discrepancies and that the discrepancies had been corrected promptly. The appellant also

alleged violation of the principles of natural justice and contended that its objections, replies

and documents had not been duly considered. It was also submitted that the impugned order
was not a proper speaking order as it did not sufficiently record the reasons and considerations

leading to determination of the tax, interest and penalty.

1.10 Consequently, the First Appellate Authority passed an order dated 20.08.2025 by

rejecting appellant’s appeal on ex-parte basis and upheld the order passed by the Proper

Officer under Section 73 of the GST Act.

2, Grounds of appeal

2.1 The appellant has challenged the Order-in-Appeal dated 20.08.2025, contending that
the appeal was dismissed primarily on procedural grounds, namely non-appearance and non-

submission of supporting evidence, without examination of the substantive merits of the ITC

claim.

2.2 The appellant contended that, under Section 107(8) of the CGST Act, 2017, an
cffective opportunity of hearing was required to be afforded before disposal of the appeal. It 1s

alleged that the appellate authority failed to properly consider the appeliant's circumstances

7

and contentions.
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2.3 The appellant contended that the impugned appellate order does not properly identify
the points for determination, examine the ITC claim, or record adequate reasons for rejecting
the appeal. The appellant therefore alleges violation of Seetion 107(12), which requires a

reasoned and speaking appellate order,

2.4 The appellant has relied upon decisions including Mukesh Kumar Singh, Sanjeet
Kumar Bhagat, I'TI Ltd. and R.A. Metal Finishers, to contend that tax authorities should
not reject proceedings merely on procedural or technical grounds where substantive issues

remain to be examined and relevant documents require consideration.

2.5 The appelliant contended that the First Appellate Authority did not examine whether the
ITC was actually eligible, whether the underlying purchases were genuine, whether the
conditions of Section 16(2) were fulfilled, or whether the alleged mismatch was attributable to

supplier-side reporting errors, delayed filing of GSTR-1 or technical issues.

2.0 The appellant contended that the Order-in-Original dated 22.08.2024 allegedly
disallowed ITC 0£%1,92,902/- on account of mismatch between GSTR-3B and GSTR-2A and

alleged non-reversal under Rules 42 and 43. The appellant submits that its reply was rejected

without adequate examination of the supporting documents and legal submissions.

2.7 The appellant asserts that ITC eligibility 1s required to be examined with reference to
the statutory conditions under Section 16(2), including possession of tax invoices, receipt of
goods/services, payment of tax to the Government and filing of the prescribed return. It is
contended that a GSTR-3B/GSTR-2A mismatch alone does not conclusively establish

wrongful availment of [TC.

2.8  The appellant states that the mismatch could have arisen because of non-filing or
delayed filing of GSTR-1 by suppliers, reporting in a different tax period, incorrect B2C
reporting, wrong GSTIN or technical errors on the GST portal. The appellant alleges that the

authorities did not determine the specific reason for the mismatch in the present case.

2.9  The appellant disputes the alleged non-reversal of ITC under Rules 42 and 43 and relies
upon the proposition that these provisions concern commeon inputs/input services requiring
proportionate attribution. The appellant also refers to the decision in Solid & Correct

Engineering Works 1n support of its contention.

2.10  The appellant states that it possesses original purchase invoices, bills, payment proofs,

tedger extracts and other documents establishing the genuineness of the transactions and seeks
J—
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an opportunity to produce the same along with reconciliation statements and, where applicable,

CA/CMA or supplier certificates.

2.11 The appellant relies upon Hemraj Rice Mill, Masany Construction Equipment and
Raiganj Jeevan Rekha Diagnostic to contend that factual disputes concerning ITC mismatch

and reversal should be verified through relevant records and reconciliation rather than being

disposed of summarily.

2.12  The appellant therefore seeks an opportunity to produce supporting documents and

reconciliation statements and requests fresh adjudication through a reasoned and speaking

order and matter be remanded to the Proper Officer/Adjudicating Authority for fresh

consideration, with clear directions.
3. Submission of Respondent

3.1 During the verification of return filed by the appellant following discrepancy were

observed:-
L. a difference of 213,138.02 between the Input Tax Credit (ITC) claimed by the
taxpayer in the monthly return GSTR-3B and the I'TC reflected in GSTR-2A/2B.
11. the taxpayer had not reversed the ITC in accordance with Rules 42 and 43.
“ Talie No. In Taxuable Total
$.No. Issue 1 GRTR.O9 ] Value l smr_ | CGST’ u:sr | cfu
A s ¢ . D F o F oo G H *
| Towlsuppbes SN+ 10- 11 12.51.53.854.13]13,43,930.69 1 13,.43.930.69| 0.00 0.00 26.87.861.38
U S . - . O C e - = i _— = . k- - .
2 Excrrpt supplics ?E v SDHOEYL 19.74.267.00 0.00 - 0.00 0.00 0.00 0.00
s Common IPU N 60 + 13 - 12 0.00| 11,63.007.01 | 11,63.007.01 0.00 0.00; 23.26.013.02
: 1 OTL — e e e ————— C e am - - 1' -—— e e
g (S-No.2 | % i
4 ITC to be B No 1) () 0.00 ©91.281.69] 91.281.69 0.00 0.00 1.X256338
Ve '. < No 3 f
N0 [ e
. ITC roversed as o ’ ! | 0.001 D.{H}l 0.00" 4900,
> pmosmros (TR | o - 7 T
T | Difevencc/Excess |S.No 4 (-) ; s 0.00 0.00 1.8 56338
6 g o e 6 000, 91.281.69| 91.281.69 . . 82,563

3.2  The appellant was required to furnish an explanation along with supporting evidence,
failing which proceedings for demand/reversal of the said amount were proposed to be

initiated.

3.3 It was observed that the appellant had not reversed the ITC in accordance with Rules

42 and 43. Accordingly, the appellant was required to furnish an explanation as to why

proceedings for reversal of the said ITC should not be initiated.

/
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3.4  In compliance with the aforesaid notice, the appellant did not initially file any online
reply/explanation. Thereafter, FORM GST DRC-01 dated 24.06.2024 was 1ssued to the
taxpayer in respect of the aforesaid points. As the appellant did not file any reply thereto, a
reminder notice dated 20.08.2024 was issued, in response to which the appellant filed an online

reply on the portal.

3.5  Onexamination of the reply filed by the appellant, it was found that, in respect of Point
No. (i), the appellant had deposited tax amounting to 22,798.00 vide DRC-03 ARN No.
AD090624050989E dated 24.06.2024, comprising CGST 21,399.00 and SGST X1,399.00,
through the electronic credit ledger. However, the remaining tax amount had not been

deposited.

3.6  On verification of the electronic credit ledger, it was found that the appellant's ITC
chain had been broken during the relevant year. Therefore, the appellant was required to deposit
the applicable interest and penalty. However, the appellant did not deposit the interest and
penalty. Accordingly, after allowing the benefit of the tax amount of ¥2,798.00 already
deposited by the taxpayer, the remaining tax, along with applicable interest and penalty, was

created as demand in the order.

3.7  Inrespect of Point No.(11) of the notice, the appellant did not furnish any documentary
evidence. Since the appellant failed to substantiate the said point through the relevant records
and documentary evidence, the tax liability involved under the said point was determined and

demand was created.

3.8 Accordingly, vide FORM GST DRC-07 dated 22.08.2024, a total demand of
24,06,328.00 was created, comprising tax 0f 21,92,902.00, interest o1 X1,73,426.00 and penalty
of 240,000.00.

3.9 Therefore, the appellant failed to comply with the statutory provisions under Sections

16 and of the CGST Act, 2017 read with Rules 42 and 43 of the CGST Rules, 2017, and
similarly, failed to comply with the statutory provisions 50 of the CGST Act, 2017. The

taxpayer failed to discharge the statutory burden of establishing the admussibility of the
disputed ITC under Section 155 of the CGST Act, 2017.

N
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4, Findings and Discussion

4.1 We have carefully examined the impugned Order-in-Appeal dated 20.08.2025, the

grounds raised in the present appeal, the order dated 22.08.2024 passed by the Proper Officer,

and the judicial precedents relied upon by the appellant and the material available on record.

4,2  Upon examination of the appeal memorandum, the grounds raised by the appellant and
the order passed by the First Appellate Authority, We find that the central issue involved 1n the
proceedings was the difference in tax liability between GSTR-3B and GSTR-1 for the relevant

period.

4.3 We find that the appellant lost opportunity to place any documentary evidence betore
appellate authority substantiate its contention regarding the said difference and to produce any
supporting evidence or documentary proof explaining or reconciling the discrepancy between

the tax liabilities reported in GSTR-3B and GSTR-1.

4.4 A difference between GSTR-1 and GSTR-3B cannot, in every circumstance, be equated
with actual short-payment of tax. GSTR-1 contains details of outward supplies reported by the

registered person, whereas GSTR-3B contains the summary of outward supplies and tax

liability declared and discharged by the taxpayer. A difference between the two returns may
arise on account of various reasons, including inadvertent reporting or calculation errors,
reporting of a transaction in a different tax period, amendment of invoices, duplication, credit

notes or other accounting/reporting discrepancies.

4.5  We rely upon the decision of Hon'ble Gauhati High Court in the case of M/s ITI Ltd.
v. Union of India & Ors, wherein court held that where the taxpayer claims that the mismatch
resulted from a bona fide mistake, the taxpayer should be given an opportunity to explain the

mismatch with supporting material before liability is finally determined..

4.6  The said principle is relevant to the present matter. The existence of a numerical
difference between two returns is the starting point of an inquiry; it 1s not, by itself, the
conclusion regarding actual tax liability. The authority 1s required to determine the nature and
reason of the difference and whether it represents tax which has actually remained

e
%

unpaid.
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4.7 Therefore, before confirming tax of ¥1,92,902/-, it was necessary to ascertain whether
the alleged difference representcd an actual short-payment or merely a reporting/calculation

discrepancy.

4.8 The appellant has specifically pleaded that the discrepancy between GSTR-1 and
GSTR-3B was attributable to a calculation/reporting error and that the same was subsequently
rectified. It has further been pleaded that the corresponding tax and applicable interest were

deposited.

4.9 This explanation cannot be accepted merely on the basis of assertion. At the same time,
it also cannot be rejected without verification where the alleged discrepancy is capable of being
objectively reconciled from the GST returns, electronic liability records, challans, annual return

and other relevant documents.

4.10 We rely upon the decision of Hon'ble Gujarat High Court in the case of Shreeji
Developers v. State of Gujarat considered a case involving differences between GSTR-1 and
GSTR-3B, wherein court held that the mere numerical difference between GSTR-1 and GSTR-
3B does not, by itself establish actual short-payment, the authority must examine the

taxpayer's explanation and reconciliation.

4,11 Similarly, the decision of Hon'ble Kerala High Court in Masany Construction
Equipment Pvt. Ltd. v. State Tax Officer, WP(C) No. 33646 of 2024, dated 11.03.2025 is
distinguishable on facts, as in the said case the specific explanation furnished by the petitioner
regarding the data-entry ervor was discarded merely by stating that it was ‘not convincing and
non-explanatory’, whereas in the present case the liability is required to be examined on the
basis of the discrepancies noticed in the returns, the partial payment made by the appellant,

and the absence of complete documentary reconciliation or supporting evidence. .

4.12 The ratio emerging from these decisions is that a return mismatch has to be examined
factually and on the basis of reconciliation, and cannot be converted into a tax demand

merely by adopting the differential figure without determining the reason for the ditference.

4.13 The appellant has pleaded that the discrepancy was subsequently corrected and that the
differential tax along with applicable interest was deposited. This contention has direct bearing
upon the sustainability of the demand. If the disputed amount has already been discharged, the
authority is required to ascertain the exact amount, date and manner of payment and determine

whether any tax remained outstanding thereatter.

//ﬁ Page 7 of 11
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Accordingly, the following aspects require verification:

(1) the amount of outward tax liability declared in GSTR-1;

(11) the tax liability declared and discharged through GSTR-3B;

(111) the actual amount of tax, if any, subsequently deposited by the appellant;
(1v) the date and manner of such payment;

(v) the interest, if any, actually payable and discharged; and

(vi) whether any balance tax liability remained outstanding after taking into account the

subsequent payment/rectification.

4.14  Without such exercise, confirmation of the entire differential amount merely on the

basis of comparison of two return figures would not constitute a complete determination of the

actual tax hability.

4.15 The appellant has also challenged the impugned appellate order on the ground that the
material grounds raised in the appeal were not properly examined. In this regard, the judgment
of the Hon'ble Jharkhand High Court in Mukesh Kumar Singh v. Commissioner 1s relevant,
The Court emphasised the statutory requirement under Section 107(12) that an appellate order
should 1dentify the points for determination, record the decision thereon and provide reasons

for such decision.

4,16 In the present case, we find that the first appellate authority did provide several

opportunities of hearing to the appellant on 07.03.2025, 07.04.2025, 22.04.2025, 25.07.2025,
30.07.2025 and 19.08.2025. Therefore, the appellant cannot legitimately contend that no

opportunity of hearing whatsoever was granted. However, grant of opportunity of hearing

and proper adjudication of the issues arising from the appeal are two distinct
requirements. The appellant's failure to avail the opportunities may justify proceeding ex-
parte, but i1t does not dispense with the statutory obligation to pass a reasoned order dealing

with the material grounds which arise for determination.

4,17 Thus, the question 1s not merely whether the appellant appeared before the first
appellate authority, but whether the appellate order adequately determined the legality and

correctness of the demand arising from the alleged mismatch.

4.18 The appellant had raised specific grounds concerning the alleged reporting/calculation
error, subsequent rectification and payment, procedural irregularities concerning ASMT-10
and DRC-01, multiple proceedings, intcrest and penalty, and applicability of Section 128A.

e
/¥
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4.19 The impugned appellate order, however, principally proceeds on the basis that the
appellant did not appear and did not furnish documentary evidence reconciling the difference

between GSTR-1 and GSTR-3B.

420 In our considered view, such reasoning is not sufficient to finally determine all the
material issues arising in the appeal. Particularly, where the appellant has pleaded that the
differential tax was subsequently paid and the discrepancy was corrected, the authority 1s
required to verify whether any tax actually remained unpaid. The absence of the appellant at
the appellate hearing may affect the evidentiary weight of its unsubstantiated assertions, but it

cannot convert an unverified return mismatch into an automatically established tax

liability.

421 The appellant has also invoked Section 128A of the CGST Act, 2017, claiming waiver
of interest and penalty in respect of the Section 73 demand pertaining to FY 2019-20. The

statutory scheme under Section 128A specifically covers eligible demands under Section 73
pertaining to FY 2017-18, FY 2018-19 and FY 2019-20, subject to fulfilment of the conditions
prescribed therein and under Rule 164. Since the present demand pertains to FY 2019-20 and

has been stated to arise under Section 73, the appellant's claim under Section 128A 1s a material

statutory issue requiring examination.

4,22 It is clarified that the mere fact that the demand pertains to FY 2019-20 does not
automatically confer the benefit of Section 128 A. The conditions prescribed under the statutory

scheme must be fulfilled. Nevertheless, the claim is required to be considered and decided by

the first appellate authority.

4.23  The first appellate authority has not recorded a specific finding determining whether
the appellant satisfies the statutory requirements of Section 128A. The omission assumes
significance because the provision came into force before the passing of the impugned appellate

order.

424  Accordingly, the appellant's claim under Section 128A requires fresh examination 1n

accordance with the law applicable to the reclevant period and the conditions prescribed under

the Act and Rules.

4.25 The impugned demand includes interest of 1,73,426/-. Since interest 1s consequential

upon the tax liability and the period for which the tax remained unpaid, the amount of interest

also requires verification.

% L‘r-
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4.26 If, upon reconciliation, it is found that the tax was already discharged or was discharged
subsequently, the appellate authority must determine the precise period and amount on which
interest 1s legally payable. Further, if the appellant 1s found eligible for the benefit of Section
128 A, the claim for waiver of interest has also to be considered 1n accordance with the statutory
conditions. Therefore, we find that the interest demand cannot be finally sustained without first

determining the actual outstanding tax liability and the period of delay, if any.

4.27 We find that the Proper Officer imposed penalty of 240,000/-. The sustainability of

penalty requires separate examination from the mere existence of a return mismatch. The
authority is required to determine whether there was an actual short-payment, whether the same
was subsequently discharged, the circumstances in which the discrepancy occurred, and

whether the statutory conditions for imposition of penalty were satistied.

4,28 Further, in view of the specific claim under Section 128 A, the eligibility of the appellant
for waiver of penalty also requires examination. Thus, the penalty cannot be conclusively

sustained without determining the factual and statutory issues referred to above.

4.29  The appellant has also alleged that FORM GST ASMT-10 and DRC-01 were uploaded

in the "View Additional Notices and Orders" section rather than the "View Notice and Order"
section and that this resulted in the appellant not becoming aware of the proceedings 1n time.
This contention also requires factual verification from the GST portal record. However, the

mere allegation of improper uploading would not by itself invalidate the demand unless the

appellant establishes that the manner of communication resulted in denial of the statutory

opportunity or caused actual prejudice.

430 The appropriate authority should therefore wverify the mode and date of

service/communication of the relevant notice and determine whether the statutory requirements

relating to service of notice were complied with.

431 The appellant has further alleged that multiple orders were issued for the same tax
period under Sections 73 and 74 and that a consolidated order ought to have been passed. This

contention cannot be accepted or rejected merely on the basis of assertion. The relevant notices

and orders are required to be examined to determine:

¢ whethertheyrelate to the same tax period;
e whether they concern the same tax liability;

e« whetherthe provisions of Section 73 or Section 74 were invoked;

.-""F-'.'-_.-F—._FJ
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e whetherthere is duplication of demand; and

e whether any prejudice has been caused to the appellant.

432 If the same liability has been subjected to multiple proceedings or duplicated demand,

the same would necessarily require appropriate correction.

4.33 We find that the original demand, as recorded in the proceedings, principally relates to
the difference between GSTR-1 and GSTR-3B, whereas certain grounds raised in appeal refer
to GSTR-2A/GSTR-3B mismatch and Rules 42 and 43. These are distinct factual and legal

1SSues.

434 Therefore, before finally determining the liability, the authority must clearly identity
the precise basis on which 21,92,902/- was determined. If the demand is based upon outward
tax liability reflected in GSTR-1 vis-a-vis GSTR-3B, the reconciliation must be undertaken
accordingly. If any part of the demand relates to ITC reversal or Rules 42 and 43, the statutory

basis and computation thereof must separately be established.

435 We find that a demand cannot be sustained on one factual basis in the original order
and justified on an altogether different basis at the appellate stage without proper
determination. On a cumulative consideration of the facts and the judicial principles discussed

above, we find that the impugned Order-in-Appeal dated 20.08.2025 cannot be sustained.

Accordingly, in the interest of a proper and legally sustainable determination, the matter
deserves to be remanded for fresh consideration rather than the demand being confirmed

merely on the basis of the un-reconciled difference and the appellant's non-appearance.

Order

L. In view of the foregoing discussion and findings, Order-in-Appeal No.
ZD090625035510] dated 20.08.2025 passed by the Additional Commissioner, Grade-II
(Appeal)-5, State Tax, Kanpur is hereby set aside and the matter is remanded back to the First

Appellate Authority for fresh Order in accordance with the law.

e —D o =_siea! —
<119, 20
(Santosh Kumar Srivastava)
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Dated: 29.09.2026
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