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IN THE INCOME TAX APPELLATE TRIBUNAL
“A”BENCH: BANGALORE

BEFORE SHRI WASEEM AHMED, ACCOUNTANT MEMBER

AND

SHRI KESHAV DUBEY, JUDICIAL MEMBER
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No.501 & 502, V Floor
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Manipal Centre, 120 Vs PCIT-1
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APPELLANT RESPONDENT
Appellant by Sri S. Annamalai, Advocate, A.R.
Respondent by Sri Somnath S. Ukkali, CIT-DR
Date of Hearing 08.07.2026
Date of Pronouncement 06.10.2026

ORDER

PER KESHAV DUBEY, JUDICIAL MEMBER:

This appeal at the instance of the assessee is directed against
the order of the 1d. PCIT, Bengaluru - ldated 24.03.2025vide DIN&
Order No. ITBA/REV/F/REV5/2024-25/1074910550(1) passed u/s
263 of the Income Tax Act, 1961 (in short “the Act”) for the
Assessment Year 2020-21.

2. The assessee has raised the following grounds of appeal: -
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General Ground:

The order of the learned Pr. Commissioner of Income-tax, Bangalore
passed under section 263 of the Income Tax Act, 1961 [hercinafter
referred to as "Act”) dated 24-03-2025 for Asscssment Year 2020-21 in
so far as it is against the Appellant is opposed to law, weight of

evidence, natural justice, probabilitics, facts and circumstances of the
Appellant’s case.

Grounds on invoking the provisions of section 263 of the Act are
without jurisdiction:

2. The learned Pr. C issioner of |

e Tax failed to appreciate that
the appellant’s case was seclected for complete scrutiny and the

Assessing Officer had duly examined the issucs- which are subjecct

p S
matter of Proceedings under scction 263 of the Act, during the
and, aflter considering the relevant
documents and explanations furnished by the appellant, accepted the
computation of Long-term Capital gains and
provisions of section 263 bascd on the Expla
263 of the Act is not

circumstances of the casc,

asscasment Proceedings

as such invoking the

nation-2 (a) to section
sustainable in law on the facts and

The learned Pr. Commissioner of Income-tax erred in holding that

allowing of expenditure of brokerage by the learned Asscssing Officer a
sum of Rs.11,22,17,066/- paid to BHN Foods on sale of Land through
journal entry and no bank pPayment details are available on record
and conscquecntly the assessment order passed is ecrroneous and
prejudicial to the interest of the revenue and the same needs to be
disallowed when the lcarned Pr. Commissioner of Income-tax accepted

the same in para 14 of the order on furnishing of details by the
appcllant on the facts and circumstances of the case.

The lcarned Pr. Commissioner of Income-tax is not justified in
excrcising revisionary powers under section 263 of the Act as the
entire procceding is without jurisdiction and not in accordance with
law on the facts and circumstances of the case.

The learned Pr. Commissioner of Income-tax has grossly erred in
revising the assessment order passed by the learned Asscssing officer
without appreciating that there is no error, much less prejudicial to
mcmtemuofu:eRmnuemwt-uﬂthnnndmto«mc
order passed by the learncd Pr. Commissioner of Income-tax is ultra
vires to the scope of Section 263 and requires to be cancelled under
the facts and circumstances of the Appellant’s case.

The learned Pr. Commissioner of Income-tax erred in holding that
both the conditions under Section 263—namely, (a) the assessment
order being crroncous and (b) prejudicial to the interests of the

z
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Revenue—were satisfied on the ground that the Assessment Order is

passed without making inquiries or verification on the facts and
circumstances of the case.

The learned Pr. Commissioner of Income-tax ought to have
appreciated that the issue relating to Long-term Capital gains, the
view adopted by the Assessing Officer is one of the plausible views and
consistently followed in previous assessment years on the facts of the
case, and also keeping in view of the principles laid down by various
judgements available before passing the assessment Order in favour of
assessee and hence the assessment order is not erroncous on the
facts and circumstances of the case.

The learned Pr. Commissioner of Income-tax failed to recognize that
the view taken by the Assessing Officer was not only plausible but
also supported by legal precedent, including a binding decision of the
Honble Tribunal, Bangalore Bench, in the appellant’s own case for
AYs 2015-16 and 2016-17 quashing the revision orders under section
263 passed by then learned Pr. Commissioner of Income-tax , wherein
the Tribunal had held that revenue received from the JDA on
contribution of the same impugned land is assessable as Capital
Gains and not business income and therefore, invocation of section
263 merely on the basis of a different interpretation by the learned Pr.
Commissioner of Income-tax is not sustainable in law on the facts and
circumstances of the case.

The learned Pr. Commissioner of Income-tax erred in holding that the
Assessing Officer passed the Order without examining the issues
raised in the 263 proceedings, and in invoking section 263 mercly
based on a difference of opinion is not sustainable in law on the facts
and circumstances of the case.
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10. The learned Pr. Commissioner of Income-tax erred in holding the
Assessing Officer has not examined the issue of treatment of sale
consideration received on sale of the impugned Undivided Share of
Land (UDS) directly to the Developer cither as Business income or
Income from other sources instead of capital gains thus, rendenng
the Assessment Order as erroncous and so far as it is prejudicial in

the interest of the revenue on the facts and circumstances of the case.

Grounds on setting aside the assessment order to the Assessing Officer
to carryout necessary verification and examination regarding
treatment of income by the learned Assessing Officer is bad in law.

11. The learned Pr. Commissioner of Income-tax is not justified in law in
setting aside the assessment order passed under Section 143(3) r.w.s
144B of the Act by holding it to be erroncous and prejudicial to the
interest of the revenue and directed the Assessing Officer to carry out
necessary verification and examination regarding treatment of income
when the learned Assessing Officer before passing the assessment’
order made enquiries and verification on the issuc of long term capital
gains on the facts and circumstances of the case.

12. The learned Pr. Commissioner of Income-tax erred in directing the
Assessing Officer to make fresh assessment which amounts to
ordering for making fishing and roving enquires and consequently the
impugned order passed under section 263 of the Act is bad in law and
is liable to be cancelled on the facts and circumstances of the case.

Mrmduﬂruﬂhnﬂﬁof&omhhdhh':

13.  The learned Pr. Commissioner of Income-tax erred in law and on facts
in not arriving at a firm or conclusive finding as to the correct head of
income under which the amount received by the appellant on direct
sale of undivided share of land to the developer under the registered

*.Agreement of Sale dated 27-05-2019 is taxable, thereby rendering the
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) S

14,

15.

16.

17.

18.

r!malonuy order under Section 263 vague, speculative and lacking
finality on the facts and circumstances of the case.

"l'hellcnmcd Pr. Commissioner of Income-tax acted beyond jurisdiction
in issuing directions to the Assessing  Officer without himself
determining whether the impugned income is taxable under the head
Business Income/ Income from other sources or under the head
Capital gains, and thereby failed to demonstrate how the original
assessment order was erroneous or prejudicial to the interests of the
revenue on the facts and circumstances of the case.

The learned Pr. Commissioner of Income-tax has erred in law and on
facts in invoking the provisions of Section 263 of the Act with the
primary intention of bringing the impugned income to tax at the
normal rate of 30% applicable to Business income or Income from
other sources, in place of the special rate of 20% applicable to long-
term capital gains, which does not constitute a valid ground for
treating the assessment order as erroncous and prejudicial to the
interests of the revenue on the facts and circumstances of the case.

The learned Pr. Commissioner of Income-tax has erred in forming an
inconclusive opinion that the income received by the appellant from
sale of undivided share of land directly to the Developer under the
Agreement dated 27-05-2019 is taxable under the head “Income from
other sources” or “Income from Business” instead of *Capital Gains®

on the facts and circumstances of the case.

The decisions relied upon by the learned Pr. Commissioner of Income-
tax are distinguishable on the facts and circumstances of the case of
the appellant.

The learned Pr. Commissioner of Income-tax has committed crror. in
setting aside the assessment order dated 29-09-2022 and dllrccung
the learned Assessing Officer to pass {resh order after carrying out

5
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——
l..he nm verification and examination regarding treatment of
Income arising in view of registered * Agreement of Sale without
Possession® executed on 27-05.2019 by the appellant in favour of the

Developer for sale of undivided share of Land where as the learned
Assessing Officer had conducted Proper and adequate enquiry during
the scrutiny proceedings and arrived at a correct conclusions that the
said income is taxable under head *Long-term Capital Gains" and
hence, the direction to make fresh assessment amounts to ordering
for making fishing and roving enquires without any material in
support thereof and consequently the impugned order passed is bad

in law is liable to be cancelled on the facts and circumstances of the
case.

Grounds on merits of the matter that the income offered by the
appellant under the head long term capital gain is correct:

19. The lcarned Pr. Commissioner of Income-tax is not justified in law in

not accepting the income offered under the head Capital gains a sum
of Rs. 460,69,43,333/- on the facts and circumstances of the case.

20. The learned Pr. Commissioner of Income-tax is not justified in law in
making erroncous observations that the learned Assessing Officer has
not conducted detailed inquiry and proper verification and hence the
brokerage paid by the appellant on sale of properties a sum of
Rs.11,22,17,066/- to M/s. BHN Foods is disallowable, in the order
passed under section 263 of the Act on the facts and circumstances of
the case,

21. The learned Pr. Commissioner of Income-tax erred in law in holding
that the registered Agreement of Sale Without Possession dated 27-05-
2019 did not constitute a valid 'tuns{ef under section 2(47) of the
Act for the purpose of capital gains and hence it is taxable under head

6
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Income from other sources, on the facts and circumstances of the
case,

The learned Pr. Commissioner of Income-tax failed to consider all the
clauses of Agreement of sale without possession dated 27.05.2019
and submissions filed by the appellant how it constitute transfer to
attract capital gains on the impugned sale transaction on the facts
and circumstances of the case.

The learned Pr. Commissioner of Income-tax erred in considering that
the impugned income is arising on sale of stock in trade when the
appellant has accounted the said land in its books of accounts as
capital asset and shown as fixed asset/capital work in progress from
the beginning on the facts and circumstances of the case.

The learned Pr. Commissioner of Income-tax was not justified in law
in forming an opinion and arriving at a conclusion that the income
received by the appellant from sale of undivided share of Land directly
to the Developer vide registered “Agreement of Sale without
Possession™ dated 27-05-2019 would be taxable under the head
“Income from Business” instead under the head Income from Capital
Gains on holding that the initial Joint Development Agreement dated
28-03-2011 entered into by the appellant in favour of the said
Developer for contributing its Land measuring 42 acres situate at
Binnypet, Bengaluru for development of “Parkwest” residential project
is "adventure in nature of trade” and hence the said Land is stock-in-
trade and income derived therefrom is taxable as Business income.

The learned Pr. Commissioner of Income-tax failed to consider the
decision of this Hon'ble Tribunal in the appellant’s own case for the

same land which part of the Joint Development Agreement held that it
is a capital asset and the income from the same is to be taxed under

the head capital gains and not as Income from Business on the facts

and circumstances of the case.
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5. The learned Pr. Commissioner of Income-tax failed to appreciate that
the appellant rightly offered the income under the head “Long Term
Capital Gains® in the return of income filed and paid appropriate taxes
and the Assessing Officer, after due scrutiny and examination of the
facts and documents accepted the return and therefore, the conditions
for invoking Section 263 of the Act are not fulfilled and the revision
order is liable to be quashed on the facts and circumstances of the

casc.

Grounds on Order passed u/s 263 of the Act is in Violation of the
Principles of Natural Justice:

27. The learned Pr. Commissioner of Income-tax failed to consider the
entire objections dated 12-02-2025 filed in response the notice issued
under Section 263 of the Act and the decisions of the Honble
Supreme Court and Hondble Jurisdictional High Court relied by the
appellant in its submissions and consequently the order passed is in
violation of the principles of natural justice and required to be set-
aside on the facts and circumstances of the case.

28. The grounds mentioned by the learned Pr. Commissioner of Income-
tax in the notice dated 23-01-2025 and the revision order dated 24-
032025 for treating the assessment order dated 29-09-2022 is
erroneous, are quite different. As such, the appellant was not given
adequate opportunity to present its case preciscly against the grounds
stated in the revision order by the learned Pr. Commissioner of
Income-tax and hence the same is against principles of natural

justice.

29. The learned Pr. Commissioner of Income Tax erred in invoking clause
(a) to Explanation - 2 10 Section 263 of the Act while passing order
under Section 263 of the Act and the said limb of explanation = 2 to
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Section 263 is not attracted to the facts of the case since the learned
Assessing officer, during the course of assessment proceedings,
conducted detailed enquiries before passing the asscssment order
u/s. 143(3) r.w.s 144B of the Act and consequently the order passcd
u/s 263 of the Act is in violation of the principles of natural justice
and required to be quashed on the facts and circumstances of the

Casc.

30. The order passed under section 263 of the Act by the learned Pr.
Commissioner of Income-tax is beyond the scope of issues raised in
the notice issued under section 263 of the Act and consequently the
order passed is bad in law and required to be quashed on the facts
and circumstances of the case.

31. The learned Pr. Commissioner of Income-tax failed to adhere to the
principles of natural justice by not providing the appellant a
reasonable opportunity to respond to the proposed variation that the
income should be taxed as *Business Income”, particularly when the
notice issued under Section 263 dated 23-01-2025 proposed to treat
the income only as “Income from Other Sources” on the facts and

circumstances of the case.

32. The appellant craves leave of this Hondle Tribunal, to add, alter,
delete, amend or substitute any or all of the above grounds of appeal
as may be necessary at the time of hearing.

Fortheumdotlmmunduhalmybturgtdnlu\etimeolhuring

of appeal, the appellant prays that the appeal may be allowed for the
advancement of substantial cause of justice and equity.

nl‘lmm
Place: Chennal %"‘“""
Date:23/05/2025 . APPELLANT
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3. The assessee has raised the following revised grounds of

appeal:

Grounds on invoking the provisions of section 263 of the Act are

without jurisdiction: *

1. The learned Pr. Commissioner of Income-tax failed to appreciate that

the appellant’s case was selected for complete scrutiny and th

Assessing Officer had duly examined the issues which are subjec
il

matter of Proceedings under section 263 of the Act and consequent]

invok_ing the provisions of section 263 based on the Explanation-2 (a)

-

to section 263 of the Act is not sustainable in law.on the facts and

circumstances of the case.

The learned Pr. Commissioner of Income-tax in holding that the

assessment order passed is erroneous and prejudicial to the interest

of the revenue by considering the issue on expenditure of sale

commission allowed by the learned Assessing Officer on the facts and

circumstances of the case.

3. The learned Pr, Commissioner of Income-tax ought to have
appreciated that the issuc relating to Long-term Capital gains, the
view adopted by the Assessing Officer is one of the plausible views and
hence the assessment order is not erroncous on the facts and

t:i('(’."l_l!}(“l:StCillCC-S of the case.

4, The learned Pr. Commissioner of Income-tax erred in holding that the
Assessing Officer passed the Order without cxamil:ling the issues
raised in the 263 proceedings, and in invoking section 263 merely
based on a difference of opinion is not sustainable in law on the facts

and circumstances of the casc.

5 The learned Pr. Commissioner of Income-tax erred in holding the
Assessing Officer has not examined the issue of treatment of sale
consideration received either as Business income or Income from
other sources instead of capital gains thus, rendering the
Assessment Order as erronecous and so far as it is prejudicial in the

interest of the revenue on the facts and circumstances of the case.

6. The learned Pr. Commissioner of Income-tax is not justified in law in
setting aside the assessment order passed under Section 143(23) r.w.s
144B of the Act to carry out necessary verification and examination
regarding treatment of income when the learned Assessing Officer
before passing the assessment order made enquiries and verification

= on the facts and circumstances of the case.

Tz The learned Pr. Commissioner of Income-tax erred in directing the
Assessing Officer to make fresh assessment which amounts to
ordering for making fishing and roving enquires and consequently the
impugned order passed under section 263 of the Act is bad in law and

iz liable to be cancelled on the facts and circumstances of the case.
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8. The learned Pr. Commissioner of Income-tax has grossly erred in
setting aside the assessment order passed without appreciating the
fact that there is no error, much Iess prejudicial to the interests of the

Revenue under the facts and circumstances of the Appellant’s case.

Order passed under section 263 of the Act is bad in law:

9. The learned Pr. Commissioner of Income-tax erred in law and on facts
in not arriving at finding as to the correct head of income under which
the amount received by the appellant on direct sale of undivided share
of land to the developer under the registered Agreemer:t of Sale dated
27-05-2019 is taxable under the head Business income/Income from

other sources or under the head Capital gains.

10.  The learned Pr. Commissioner of Income-tax acted beyond jurisdiction
in issuing directions to the Assessing Officer without himself
determining whether the impugned income is taxable under the head
Business Income/ Income from other sources or under the head

Capital gains on the facts and circumstances of the case.

11.  The learned Pr. Commissioner of Income-tax has erred in law and on
facts in invoking the provisﬁions of Section 263 of the Act with the
primary intention of bringing the impugned income to higher rate of
tax, which does not constitute a valid ground for treating the
assessment order as erronecous and prejudicial to the interests of the

revenue on the facts and circumstances of the case.

-
Grounds on merits of the matter that the income offered by the

appellant under the head long term capital gain is correct:

12.  The learned Pr. Commissioner of Income-tax is not justified in law in
not accepting the income offered under the head Capital gains a sum

of Rs. 460,69,43,333/- on the facts and circumstances of the case.
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The learned Pr. Commissioner of Income-tax is not justified in law in
making erroneous observations that the learned Assessing Officer has
not conducted detailed inguiry and proper verification and hence the
sale commission of Rs.11,22,17,066/- paid by the appellant to M/s.
BHN Foods is disallowable, in the order passed under section 263 of
the Act on the facts and circumstances of the case.

The le"s;-med Pr. Commissioner of Income-tax erred in law in holding
that the registered Agreement of Sale Without Possession dated 27-05-
2019 did not constitute a valid "transfer" under section 2(47) of the
Act for the purpose of capital gains and hence it is taxable under head
Income from other sources, on the facts and circumstances of the

case.

The learned Pr. Commissioner of Income-tax failed to consider all the
clauses of Agreement of sale without possession dated 27.05.2019
and submissions filed by the appellant how it constitute transfer to
attract capital gains on the impugned sale transaction on the facts

and circumstances of the case.

The learned Pr. Commissioner of Income-tax erred in considering that
the impugned income is arising on sale of stock in trade when the
appellant has accounted the said land in its books of accounts as
capital asset and shown as fixed asset/capital work in progress from

the beginning on the facts and circumstances of the case.

The learned Pr. Commissioner of Income-tax was rpt justified in law
in forming an opinion that the income would be taxable under the
head “Income from Business” instead under the head Income from

Capital Gains on the facts and circumstances of the case.

The learned Pr. Commissioner of Income-tax failed to consider the
decision of this Hon’ble Tribunal in the appellant’s own case for the

AY. 2015-16 and 2016-17 in respect of the same land which formed

4
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part of the Joint Development Agreement, held that it is a capital

asset and the income received from the same is to be taxed under the

head capital gains and not as Income from Business on the facts and
g » o .

circumstances of the case.

Grounds on Order passed u/s 263 of the Act is in Violation of the

Principles of Natural Justice:

19. The order passed under section 263 of the Act by the learned Pr.
Commissioner of Income-tax is beyond the scope of issues raised in
the notice issued under section 263 of the Act and cohsequently the
order passed is bad in law and required to be quashed on the facts

and circumstances of the case.

20. The learned Pr. Commissioner of Income-tax failed to adhere to the
principles of natural justice by not providing the appellant a
reasonable opportunity to respond to the proposed variation that the
income should be taxed as “Business Income”, particularly when the
notice issued under Section 263 dated 23-01-2025 proposed to treat
the income only as “Income from Other Sources” on the facts and

circumstances of the case.

21. The appellant craves leave of this Hon'ble Tribunal, to add, alter,
delete, amend or substitute any or all of the above grounds of appeal

as may be necessary at the time of hearing.

22. For these and other grounds that may be urged at the time of hearing
of appeal, the appellant prays that the appeal may be allowed for the

¥ advancement of substantial cause of justice and equity.
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4. The assessee has raised the following additional grounds

of appeal:

1. The learned Pr. Commissioner of Income-tax is not justified in exercising
revisionary powers under section 263 of the Act as the entire proceeding is
without jurisdiction and not in accordance with law on the facts and

circumstances of the case.

2. The learried Pr. Commissioner of Income-tax is not justified in law in
invoking provisions of section 263 of the Act based on the audit objections
raised by revenue audit party and the same is b‘ad in law and
consequently the entire proceeding under section 263 of the Act deserves

to be quashed on the facts and circumstances of the case.

3. The appellant craves leave of this Hon'ble Tribunal, to add, alter, delete,
amend or substitute any or all of the above grounds of appeal as may be

necessary at the time of hearing.

4. For these and other grounds that may be urged at the time of hearing of
appeal, the appellant prays that the appeal may be allowed for the
advancement of substantial cause of justice and equity.

4.1 We have heard both the parties on admission of
additional grounds. The Lucknow bench of the Hon’ble Allahabad
High Court in the case of CIT Vs. Sahara India (2012) 347 ITR 331
held that a legal issue can be raised at any stage but there shall be
good reason for admitting the additional ground. In our Opinion all
the facts are already on record and there is no necessity of
investigation of any fresh facts for the purpose of the adjudication
of above grounds. Further we are also of the opinion that the
additional grounds raised in the present case are purely legal in
nature & therefore these are critical for a fair adjudication of the
matter. The Hon’ble Madras High Court in the case of CIT Vs
Indian Bank (2015) 230 Taxman 635 (Madras) held that Rule 11
of the I.T. Rules makes it clear that the assessee has the right to
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raise additional grounds and if the same is beneficial to the

assessee, the same should be considered by the Tribunal.

4.2 Further, the Hon’ble Karnataka High Court in the case of
Gundathur Thimmappa & Sons vs. CIT, Mysore, reported in
(1968) 70 ITR 70 held that when the point raised by the assessee
is a point which went to the root of the matter and affected not
merely his liability to pay tax but also jurisdiction of the Tribunals
and Authorities themselves to subject the amount concerned to
tax, the Appellate Tribunal had the discretion to permit point of
law to be raised for the first time in appeal because the question
went to the root of the case. The Hon’ble Supreme Court in the
case of National Thermal Power Co. Ltd. Vs CIT (1998) 229 ITR
383 held that undoubtedly, the Tribunal will have the discretion to
allow or not allow a new ground to be raised. But where the
Tribunal is only required to consider a question of law arising from
the facts which are on record in the assessment proceedings, we fail
to see why such a question should not be allowed to be raised when
it is necessary to consider that question in order to correctly assess
the tax liability of an assessee. Accordingly, we are inclined to
admit the additional legal grounds for the purpose of adjudication
as there was no investigation of any fresh facts otherwise on

record and these are critical for a fair adjudication of the matter.
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5. Further, the assessee has submitted the following additional
evidences:
lr Sl. No. | Particulars Page No.
1. | Affidavit for Additional Evidence A-K
2 Annexure-1: Copy of the RTI application_dated 41-2
25.02.2021.
3. Annexure-2: Copy of letter dated 25.02.2026
issued by ITO (TPS)-1 and Nodal Officer, RIT-MIS 3
of the Office of the Commissioner of Income-tax
(Admin & TPS), Bengaluru.
I 4. Annexure-3: Copy of letter dated 12.03.2026
by CPIO and jurisdictional Assistant

‘ issued

Commissioner of Income-tax,

Circle — 1(1)(1),

| Bengaluru.

U

Annexure-4:

Copy of Binnypet Land Ledger

| Account recording the receipt of Land Contribution

of Z8.9075 acres on 2-7-2008 and 13.0925 acres

| on 1-6-2010 from Partner, ETA Karnataka Estates

LEdl:
appellant.

on Capital Account in the books of the

a

Annexure-5:

Copy of Year-wise break up of

Binnypet Land Cost at Rs.4,34,61,326/- and Capital
WIP including break up nature of other expenses of
Rs.1,22,71,398/-

debited WIP,
ppearing in the Balance-sheets for FYs 2008-2009

to Capital as

to 2011-2012.

Annexure-6:
Statements

Annexure-7:

of Audited
2008-2009

Financial
the

Copy

for FY reflecting

Binnypet Land and other expenses shown under
Schedule - Capital WIP in the Balance-sheet as at
31st March, 2009.

R B Y)

Copy of Audited Financial

[ Statements for FY 2009-2010 reflecting Binnypet
Land and other expenses shown under Schedule -
Fixed Assets in the Balance-sheet as at 31st Mareh,
2010.

/S —18

Annexure-8:

Copy of Audited Financial

Statements for FY 2010-2011 reflecting Binnypet
Land and other expenses shown under Schedule -

(9-23
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Fixed Assets in the Balance-sheet as at 31st
March,2011.

10.

Annexure-9: Copy of Audited Financial
Statements for FY 2011-2012 reflecting Binnypet
Land and other expenses shown under Schedule -
Capital WIP in the Balance-sheet as at 31st March,
2012.

217

11

Annexure-10: Copy of Audited Financial

Statements for FY 2012-2013 reflecting Binnypeet!

['Land and other expenses shown under Schedule -
Capital WIP in the Balance-sheet as at 31st March,
2013.

7¢0-2)

12

Annexure-_ll: Copy of Audited Financial
Statements for FY 2013-2014 reflecting Binnypet
Land and other expenses shown under Schedule -
Capital WIP as at 31st March, 2014.

22-37

13

Annexure-12: Copy of Fresh A_ssessment Order
under section 143(3) read with section 263 read
with section 144B of the I.T.Act,1961 dated 25-03-
2026 passed by the Assessment Unit of NeAFC,
Delhi for AY 2020-21 in the case of the appellant,
pursuant to directions given by the learned Pr.CIT-
1, Bengaluru in the impugned Revision Order under
section 263 of the Act dated 24-03-2025 (said
i order is challenged by the appellant in this appeal).

R¢-55 |

5.1 According to Rule 29 of the I.T. Rules, 1963 generally the

parties to the appeal shall not be entitled to produce additional

evidence either oral or documentary before the Tribunal but if the

Tribunal requires any document to be produced to enable it to pass

orders or for any other substantial cause, or, if the income tax

authorities have decided the case without giving sufficient

opportunity to the assessee to adduce evidence either on points

specified by them or not specified by them, the Tribunal for reasons
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to be recorded, may allow such document to be produced or may
allow such evidence to be adduced. In the present case, the RTI
application was filed only on 25/02/2026. Further, the copy of the
CPIO letter as well as the copy of the consequential assessment
order was obviously not available before the lower authorities.
Before us, the ld. A.R. of the assessee vehemently submitted that
these additional evidences are crucial for deciding the issue and are
produced in support of valid claims made by the assessee in its
written submission filed on 24/02/2026 in respect of its revised
grounds of appeal/additional grounds of appeal. Further, the 1d. AR
submitted that failure to produce these records at the time of
revision proceedings was due to reasonable cause and the same
was not intentional. This being so, we find good and sufficient
reason in not submitting the additional evidence before the lower
authorities. Accordingly, we admit these additional evidences as in
our opinion these are essential for adjudication of the issue in the

present appeal.

6. Now the brief facts of the case are that the assessee is a
partnership firm constituted under Deed of Partnership dated
02.07.2008 and engaged in business of real estate development and
comprises following domestic companies as its partners: -

e ETA Karnataka Estates Ltd.

e ETA Star Property Developers Ltd.

e ETA Constructions (India) Ltd.

e ETA Properties and Investments Pvt. Ltd.

e ETA Builders Pvt. Ltd.

e Maricar Estates Pvt. Ltd.

e ETA Estates Pvt. Ltd.

The assessee firm had entered into a Joint Development Agreement

dated 28.03.2011 along with ETA Karnataka Estates Ltd. (who is
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one of the partners in assessee firm), ETA Constructions India Ltd.
(who is one of the partners in assessee firm and also co-developer)
with M/s Relationships Properties Pvt. Ltd. (Developer) for
developing the residential project named as ‘Park West’ at Binnypet,
Bangalore. However, the sale proceeds received on sale of land were
declared under the head of capital gains and not reported as
business income which led to taxation being levied at the rate of
20% instead of 30%.

6.1 The Id. PCIT, Bengaluru -1 on examination of assessment
records noticed that the assessee had entered into a Joint
Development Agreement with M /s Relationships Properties Pvt. Ltd.
(RPPL) for development of a residential township on the land
measuring 42 acres owned by the assessee farm at Binnypet,
Bangalore and 05 acres owned by M/s ETA Karnataka Estates Ltd.
In terms of the said JDA Dated 28.03.2011, RPPL had paid a sum
of Rs.180 crores as refundable deposit to be repaid in 8 yearly
installments during the development of above property. It was
noticed from the JDA dated 28.03.2011 that the assessee along
with co-owners had given the developmental rights to M/s RPPL in
consideration of 31% of net revenue share to be received by M/s
RPPL on sale of properties being developed. The realization
mechanism had been discussed in detail in para 3.2 of the JDA
dated 28.03.2011. It was further noticed from perusal of return of
income filed for A.Y.2011-12 (the relevant A.Y. to the previous year
when JDA was executed), that assessee firm had not disclosed any
income on signing of JDA dated 28.03.2011 under head of capital
gains. It is evident that assessee had not treated the handing over
land to M/s RPPL as deemed transfer within the meaning of section
2(47)(v) of the Act. It was noticed that in assessee’s own financial
statement of previous years that income from sale of said asset was
declared as direct income/operational income and the land to be

transferred as a trading property but tax has been paid u/s 112 of
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the Act at the rate of 20% which should have been paid at the rate
of 30% as the whole activity undertaken by the assessee-firm in the
form of signing of JDA with M/s RPPL to receive sale proceeds on
year to year basis is nothing but an adventure in the nature of
trade. In the opinion of 1d. PCIT, the similar view had been
enunciated by the Hon’ble Supreme Court in the case of Raja J
Rameshwar Rao v. CIT (42 ITR 179) (SC), where it has been held
that when land is developed and sold with the sole aim of fetching a
good market value the it is in the nature of business, further, the
Hon’ble Karnataka High Court has also given a similar finding in
the case of CIT v. Ramaiah and others reported in 146 ITR 39 and
CIT v. P Kannan reported in 154 ITR 441 further the assessee has
also claimed certain business expenditure in the return of income
which shows the intention of the assessee was to conduct business

by entering into the development agreement dated 28.03.2011.

6.2 In the opinion of the 1d. PCIT, the AO had failed to examine
the issue in the right perspective by allowing the impugned
transaction under the head LTCG which should have been taxed
under the head of other sources or business as the activity carried
on by the assessee is an adventure in the nature of trade which is
also supported by the decision of the Hon’ble Supreme Court and
Hon’ble High Court of Karnataka. However, the AO in assessment
order had allowed the receipts as sale consideration for sale of
capital assets instead of treating it as business income which
makes the impugned assessment order dated 29.09.2022 to be
erroneous in so far as prejudicial to the interest of the revenue and
the omission to do so has resulted in short levy of tax amounting to
Rs.71,38,64,721/-.

6.3 Further, on examination of assessment records, the 1d. PCIT,
Bengaluru-1 noticed that the assessee had deducted an amount of
Rs.14,80,17,044 /- which includes an amount of Rs.11,22,17,066/-
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paid to BHN Foods towards brokerage on sale of properties through
an agreement of sale dated 27.05.2019. However, it is pertinent to
note that the assessee had already entered into the JDA with the
purchaser Relationship Properties Pvt. Ltd. since 28.03.2011 and
there is no necessity of appointing so called ‘consultant’ for
negotiating the deal. Further, on verification of the assessment
records the ld. PCIT noticed that neither the AO had enquired nor
the assessee had submitted any agreement entered into with the
consultant and the terms and conditions thereof. No details in
respect of BHN Foods was available on assessment record and as
the name suggests, BHN Foods appeared to be in food business and

not in real estate.

6.4 Further, it is also observed by the 1d. PCIT that accounting of
the impugned expenditure is through journal entries and no bank
payment details were available in the assessment record.
Accordingly, it was held that allowing the brokerage paid as
expenditure without verification of same is erroneous and
prejudicial to the interest of the revenue and the same needs to be
disallowed. The omission to do so has resulted in short levy of tax
amounting to Rs.3,92,13,164/- in view of the above facts the
impugned assessment order dated 29.09.2022 was deemed to be
erroneous in so far as it is prejudicial to the interest of the revenue

in view of the clause (a) to explanation 2 of section 263 of the Act.

6.5 After examination of the submissions filed by the assessee,
the 1d. PCIT partly accepted the contention of the assessee with
regard to brokerage charges paid by the assessee to M/s BHN
Foods amounting to Rs.11,22,17,066/-. However, the ld. PCIT
noticed that the aspect of the impugned transfer of land in question
vide agreement of sale without possession dated 27.05.2019, to be
treated as income from other sources or business activity carried on

by the assessee as the same being an adventure in the nature of
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trade had not been verified during the assessment proceeding.
Thus, in the opinion of 1d. PCIT the primary issue involved is
whether the sale of this undivided share of land arising out of
JDA dated 28.03.2011 executed by the assessee firm is to be
considered as sale proceeds under the head of capital gains or
business income arising on entering adventure in the nature of
trade which has not been examined by the AO. After analyzing
the gist history of the impugned land, the ld. PCIT, Bengaluru-1
was of the opinion that treatment of land in question as capital
asset and instead of stock in trade is not acceptable for the

following reasons: -

e Intention of assessee firm while entering into JDA dated
28.03.2011 was to exploit commercial use of land.

e In agreement the developer has obligated to ensure that the
project yields to the assessee firm at least the minimum
average net revenue in respect of commercial exploitation of
the land owner’s share over the lifetime of the project.

e [t is necessary to appreciate that assessee firm had entered in
to non-compete clause with the developer i.e., RPPL at clause
no. 10.1 of the said agreement thereby committing that
assessee firm along with other land owners and co-developers
will not compete with developer during the term of agreement
and completion of the sale of the entire development on the
project land.

e [t is also necessary to observe the treatment given to the
impugned land by the assessee firm in its books of accounts.
The assessee had not held the said lands for investment and
instead the same were treated as stock in trade whose value
kept on varying each year which is corroborated by the fact
that in closing stock or stock in trade, the valuation is always

as per the market price or the cost price whichever is lower.
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e Further, after examination of agreement of sale, it is noticed
that possession has not been transferred to the
purchaser/developer. A contract for sale is merely an
agreement to sell and there is no transfer of ownership. The
sale only creates certain rights and interest for the parties
over the property. Ownership refers to a bundle of right such
as possession, title, interest, authority to dispose etc.

e In present facts of the case, the agreement of sale without
possession is an agreement executed between parties, an
owner of land and purchaser of land for sell of land without
giving the possession to the buyer/purchaser. Land is
remaining in possession of the seller.

e [t is further noticed that it is not a case of transfer under
section 2(47) of the Act as title to immovable assets will not

pass till the conveyance deed is executed or registered.

6.6 Considering the facts of the case and the decisions of the
Supreme Court, the 1d. PCIT was of the opinion that the assessment
order passed u/s 143(3) of the Act r.w.s 144B of the Act dated
29.09.2022 was erroneous and prejudicial to the interest of the
revenue in so far as the AO has passed the order without examining
the issues discussed above. Accordingly, the 1d. PCIT set aside the
assessment order with a direction to the AO to pass a fresh order
after carrying out the necessary verification and examination
regarding the treatment of income arising in view of ‘agreement of
sale without possession’ executed on 27.05.2019 and while doing so
the AO may ensure that adequate opportunity in terms principles of

natural justice is granted to the assessee.

7. Aggrieved by the revision order passed by the 1d. PCIT,
Bengaluru-1 u/s 263 of the Act dated 24.03.2025, the assessee has
filed the present appeal before this Tribunal.
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8. Before us, the 1d.AR of the assessee vehemently submitted
that the order passed by ld. PCIT, Bengaluru-1 is illegal and bad in
law as neither the order passed by the AO is erroneous nor
prejudicial to the interest of revenue. Further, the Id.AR of the
assessee in support of its contention also filed a written submission

which are reproduced below: -

BEFORE THE HON’'BLE INCOME-TAX APPELLATE TRIBUNAL,
BENGALURU ‘A’ BENCH, BANGALORE.

Name & Address of the Appellant M/s ETA Star Infopark

No. 501, 502, Front Wing, 5th Floor,
North Block, Manipal Center,

120, Dickenson Road,

Bengaluru 560042.

PAN AACFE6010C
Assessment Year 2020-21
Order appealed against passed by Order under section 263 of the

Income-tax Act, 1961 (“the Act”)
dated 24/03/2025 passed by learned
Principal Commissioner of Income-
tax, Bangalore-1, Bangalore.

ITA No. 1194/BANG/2025

Appellant’s submissions to - (1) Crux of the main contentions of
the Revenue (2) First Counter and (3) Second Counter of the
Revenue Submissions, both dated 8-07-2026

The appellant, in continuation to its Written Submissions-1 dated 23-02-2026
(hereinafter referred to as “AWS-1” dated 23-02-2026) in support of the revised
Grounds of Appeal; its Additional Written Submissions-2 dated 25-06-2026
(hereinafter referred to as “AWS-2 dated 25-06-026") and Appellant’s Response
dated 7-07-2026 in response to Revenue’s Written Submissions dated 25-06-2026
(hereinafter referred to “AWS-3 dated 7-07-2026”), is furnishing its submissions

below in three parts for kind consideration of the Honourable Tribunal:-
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Part-I : Appellant’s submissions to the crux of the main contentions of the
Revenue justifying the exercise of revisionary powers under section 263 of the
Act by the learned Pr.CIT in the Revision Order dated 24-03-2025.

Part-II : Appellant’s submissions to the First Counter dated 8-07-2026 given
by the learned DR at the hearing held on 8-07-2026 in response to appellant’s
AWS-2 dated 25-06-2026.

Part-III : Appellant’s submissions to the Second Counter dated 8-07-2026
given by the learned DR at the hearing held on 8-07-2026 in response to
appellant’s AWS-3 dated 7-07-2026.

Part-1 : Appellant’s submissions to the crux of the main contentions
of the Revenue justifying the exercise of revisionary powers under
section 263 of the Act by the learned Pr.CIT in the Revision Order
dated 24-03-2025 and that the AO has failed to identify and
ascertain the taxability of sale consideration under correct of head
of income and therefore, due to lack of inquiry on this aspect, the
assessment order is erroneous.

1.1 Main observations given by the learned Pr.CIT in the Revision Order.
At the outset, the appellant wish to refer to the following observations made by the

learned in the Revision Order dated 24-03-2025 (Page No. 29-41 of Appeal Memo)

Para-18

€ XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
In the present case also, no enquiry was made by the AO on this aspect that
whether the income in question is assessable under the head ‘Business income/
Income from Other Sources or under the head Capital gains’ and therefore the
Jjudgment of the Honourable Apex Courtis squarely applicable.” (Malabar
Industrial Company Ltd vs CIT).

Para-19

“19. On examination of assessment records and as discussed above, it is noticed
that the Assessing Officer had not examined the issue of treatment of sale
consideration of impugned land as Business income/ Income from Other sources
or Capital gains and thus, rendering the impugned assessment order dated 29-
09-2022 as erroneous in so far as it is prejudicial to the interest of the Revenue
for the below reason:-

(a) the Order is passed without making inquiries or verification which should
have been made.”

Last Para

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 26 of 271

“Conclusion & Decision:

Considering the facts of the case and the decision of the Supreme Court mentioned
above, I am of the opinion that assessment order passed u/s 143(3) r.w.s.144B of
the Act dated 29-09-2022 is erroneous and prejudicial to the interest of the
Revenue in so far as the AO has passed the order without examining the issues
discussed. Accordingly, the assessment order is set aside with direction to the
Assessing Officer to pass fresh order after carrying out the necessary verification
and examination regarding treatment of income arising in view of “Agreement
of Sale without Possession” executed on 27-05-2019, while doing so, the
Assessing Officer may ensure that adequate opportunity in terms of principles of
natural justice is granted to the assessee. The proceedings u/s 263 is disposed off
with above directions to the Assessing Officer.”

1.2 Observations of the learned Pr.CIT on taxability of sale consideration as
Business Income

To justify the sale consideration is taxable as Business income, the learned
Pr.CIT in paras-2 to 7, 15,16,17) of the Revision Order is referring to the facts
and terms relating to the JDA dated 28-03-2011 and not from the Agreement
of Sale dated 27-5-2019, to prove that Binnypet Land held by the appellant is not
a capital asset but stock-in-trade. It is pertinent to note here that the paras -2 to 7
are similar to those contained in the previous Revision Orders dated 18-03-2020
for AY 2015-16 and dated 30-03-2021 for AY 2016-17. Based on his observations
on the facts and covenants contained in the said JDA (as adventure in the nature of
trade) and some expenses incurred by the appellant in the initial years, towards
professional consultancy charges (for an abandoned initial proposal and for advisor
services obtained while entering into JDA), property tax and other levies, security
charges and misc. expenses, which were capitalized and shown as “Other
expenses” under heading Capital WIP, the learned Pr.CIT is of the opinion that the
sale consideration is taxable as business income. According to him. the learned AO

has not looked into these aspects.

1.3 Observations of learned Pr.CIT on taxability of sale consideration as
Income from Other Sources

Further, in the Notice issued u/s 263 dated 23-1-2025 and in the later part of para-
17 of the Revision Order (at page no.36-38 of Appeal Memo), the learned Pr.CIT

has made some comments about few clauses contained in the Agreement of Sale,
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i.e. Agreement of sale is mere contract to sell, inadequacy of stamp duty paid,
clause 13- no possession of the property has been transferred to the purchaser, the
Agreement of sale is not a transfer u/s 2(47) of the Act as title to immovable assets
will not pass till the conveyance deed is executed or registered; conditions of
section 53A of T.P. Act are not satisfied to apply the sub-clause (v) of Section
2(47) of the Act, etc. to prove that the sale consideration may be taxable under
head Income from Other Sources. According to him, the learned AO has also not

considered these aspects.

1.4 Setting-aside of the assessment order for conducting fresh inquiries

Based on the above observations on characterization of income and the learned AO
allegedly has not made any inquiries on the these aspects, the learned Pr.CIT is of
the opinion that the assessment order is erroneous and accordingly he has set aside
the assessment order and has directed the AO to pass fresh order after carrying out
the necessary verification and examination regarding treatment of income

arising in view of Agreement of Sale dated 27-05-2019.

1.5 Arguments and comments of the Learned DR

The learned DR in the course of hearings of appeal and in his written submissions
dated 25-6-2026 and repeated in both Counters dated 8-7-2026, has reiterated the
above observations contained in the Revision Order and justified the action of the
learned Pr.CIT remanding the matter to learned AO to conduct further
investigations/ fresh inquiries on the treatment of income — whether same is
taxable as Income from Other Sources or Income from Business? In support of his
arguments, the learned DR has pointed out that the assessment order is silent on
this issue; silent order is not saved by complete scrutiny; asking for documents is
not inquiry; no show cause notice on the Rs.460 Crores issue, Possible view needs
a view and silent is not a view; earlier ITAT Order does not help; section 263(1) of
the Act expressly authorises remand for fresh inquiry; transfer question was not

examined, this is case of no inquiry and not inadequate inquiry, etc.
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1.6 Appellant’s submissions to above observations/views

The appellant submissions to above mentioned observations/ views/ comments of
the learned Pr.CIT in the Revision Order and learned DR in his submissions dated
25-6-2026 are as follows. Firstly, the appellant submits that the appellant in it
AWS-1 dated 23-02-2026; AWS-2 dated 25-06-2016 and AWS-3 dated 7-07-2026
has given its detailed replies, explanations and clarifications to all the above
observations/ views/ comments point-wise/ para-wise for kind consideration of the

Honourable Tribunal.

1.7 Submissions of the learned Appellant’s Representative at the hearing

The appellant submits that its learned Appellant’s Counsel at the hearings held on
15-06-2026 and 8-07-2026, has brought to the notice of the Honourable Tribunal
about the facts of the appellant case, referred to details and documents submitted to
the learned AO during scrutiny proceedings and also submitted to learned Pr.CIT
in the course of revisionary proceedings and quoted few case laws relevant to the
facts of the case, for kind consideration of the Honourable Tribunal. The appellant
submit below its view points on the above observations and findings given by the
learned Pr.CIT in the Revision Order and as well as to the comments of the learned

DR, for kind consideration of the Honourable Tribunal:-

1.8 Gist of appellant’s submissions

1.8.1 Detailed inquiries were conducted by the learned AO

As explained by the appellant’s learned Representative at the hearing held on 8-07-
2026, the learned AO in the notice u/s 142(1) of the Act dated 3-08-2022, vide
queries Nos.1 to 8 (Page No0.109-114 of Paper Book No.1) had raised detailed
queries relating to taxing the income as LTCG and claiming the sales commission
paid as deduction u/s 48(i) of the Act from LTCG and nature of business carried
out by the appellant, sources of income and details of direct and indirect

expenditure incurred by the appellant during AY 2020-21. The learned AO had
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verified the details and documents submitted by the appellant vide its response
dated 19-08-2022 (Page No.121 to 143 of Paper Book No.1) and on being satisfied
accepted the same. In response to query no.3 of the Notice u/s 142(1) dated 3-08-
2026, the appellant had furnished details regarding the assessment proceedings
carried out for last 5 years (AYs 2015-16 to AY 2019-20) including the previous
Revision Orders dated 18-3-2020 for AY 2015-16 and dated 30-3-2021 for AY
2016-17 to tax the income from the JDA as Business Income and submitted copy
of the Honourable ITAT, Bangalore Order dated 2-09-2022 vide its letter dated
14-09-2022, for information of the learned AO. The appellant has informed the
learned AO that the Honourable ITAT has held that Binnypet Land contributed
into JDA is capital asset and JDA income is taxable as Capital gains and not as

Business Income.

1.8.2 Stand taken by the learned AO is legally sustainable view under
relevant provisions of the Income-tax Act.

The appellant submits that taking cognizant of the above findings of the Hon’ble
ITAT and also considering the consistent stand taken by learned AOs in previous
scrutiny assessments relating to AYs 2015-16 to 2018-19 and after proper and
adequate inquiries, the views taken by the learned AO for AY 2020-21 that income
from sale of undeveloped UDS in the said Binnypet Land is taxable as LTCG, is a
legally sustainable view and is in accordance with the provisions of section 45

read with section 2(47) of the Act.

1.8.3 Learned Pr.CIT’s directions for fresh inquiry is inconclusive and open
ended one and tantamount to fishing and rowing inquiry.

In the Paras-18 and 19 reproduced herein above, the learned Pr.CIT is saying that
the learned AO has neither made any enquiry and nor examined the taxability of
sale consideration under all three heads, including Capital gains. Whereas the
learned AO has raised queries on the issue of taxing of income as Capital gains and
satisfied with the details furnished by the appellant, which is a plausible view. In
the conclusion & decision para, the learned Pr.CIT has directed the AO to carry out
necessary verification and examination regarding the treatment of income (under

any one of the three heads) based on the facts of the appellant’s case. The
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appellant submits that said directions given by the learned Pr.CIT in the
Revision Order is inconclusive and open ended one. This implies that
according to learned Pr.CIT after investigations, the sale consideration may
be taxable under head Business income or Income from Other Sources or
even under head Capital gains, which is fishing and roving inquiry and asking
the AO to deepen the investigations on the same issue. The appellant is of the
opinion that the primary intention in giving such indecisive direction to the

AQ is to tax the income at a higher rate.

1.8.4 Learned Pr.CIT has, no where explicitly stated that the views adopted
by the learned AQ is legally untenable oneor contrary to the provisions of the
Act

In the Revision Order, the learned Pr.CIT has no where explicitly stated that
the views taken by the learned AO i.e. accepting the income arising from the
Agreement of Sale as Capital gains, after detailed inquiries and on
examination of records of the appellant and keeping in view of the
Honourable ITAT Order dated 2-09-2022 in the appellant’s case, is legally
untenable under the provisions of the Income-tax Act and is not a plausible
view. The learned Pr.CIT has just stated that no proper inquiries have been
conducted by the AO to ascertain the correct head of income for taxing the
sale consideration. Keeping this in view, the learned Pr.CIT has set aside the
assessment order with a direction to AO to carry out necessary verifications
and examinations regarding the treatment of income. This clearly indicates
that the learned Pr.CIT is not sure under which head, the income would be
taxable, either as Business income or Income from Other Sources or Capital

gains.

1.8.5 Learned Pr.CIT, on interpretation of few clauses in the Agreement of
Sale, has not categorically stated that the income is taxable under head
Income from Other Sources

In the Revision Order, most of the paras are relating to taxing the income under

head Income from Business based on the facts and terms contained in the previous

JDA dated 28-3-2011. However, in the Revision Order at later part of Para-17,
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the learned Pr.CIT has just made some remarks regarding inadequacy of stamp
duty paid on Agreement of Sale; possession not given to the purchaser in terms of
clause-13; no transfer u/s 2(47) took place in the absence of a sale deed;
Agreement of Sale without Possession is merely a contract to sell without transfer
of ownership and the conditions regarding transfer in terms of section 53A of the
T.P.Act are not satisfied in the appellant’s case. But here and elsewherein the
Revision Order, the learned Pr.CIT has not categorically concluded that
based on his said observations on Agreement of Sale, the income is taxable
under head Income from Other Sources or not. According to his directions in
the last para, the AO has to ascertain the treatment of income under correct

head, after conducting fresh verifications and examinations.

1.8.6 The appellant has extinguished all its rights on the property sold
(except legal possession) in favour of the Purchaser and therefore it is a
transfer of capital asset within the meaning section 2(47)(i) and (ii) of the Act,
but the learned Pr.CIT has not repudiated the stand of the appellant.

The appellant in its response dated 12-2-2025 to Notice u/s 263 dated 23-1- 2025
has given a detailed interpretations on various clauses contained in the Agreement
of Sale in support of its view that the appellant has extinguished all its rights on the
property sold, except legal possession in favour of the Purchaser. The learned
Appellant’s Counsel has also read out those clauses in the Agreement of Sale
before the Honourable Tribunal at the hearing held on 8-07-2026. The appellant
has also submitted in its response dated 12-02-2025 to the Notice u/s 263 dated 23-
1-2025 that in terms of sub-clauses (i) and (ii) of Section 2(47) of the Act, on
relinquishment and/ or extinguishment of all its rights in the Land (being a capital
asset) sold by the appellant in favour of the Purchaser in terms of the Agreement
of Sale dated 27-05-2019, the sale consideration received from said sale is taxable
as Capital gains. The appellant, to substantiate these view points, has referred
to few case laws of Supreme Court and various High Courts. However, in the
Revision Order, the learned Pr.CIT has kept silent on all said submissions of
the appellant and not rebutted the stand of the appellant on extinguishment of
rights of an immovable property resulting into transfer under section 2(47) of

the Act.

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 32 of 271

1.8.7 Honourable ITAT, Bangalore in its Order dated 2-09-2022 has
considered all the observations on previous JDA terms made by the learned
Pr.CIT in the present Revision Order.

As regards several observations on the JDA terms and other comments made by
the learned Pr.CIT in the Revision Order in support of his view regarding taxing
the sale consideration as Business income in line with the previous Revision
Orders for AYs 2015-16 and 2016-17, the appellant submits that in the Order dated
2-09-2022, the Honourable ITAT, Bangalore has considered all such contentions
of the Revenue and appellant’s submissions to the same at length and held that
Binnypet Land contributed under JDA is capital asset and said JDA is not in the
adventure in the nature of trade and income from JDA is taxable. The learned
Pr.CIT is fully aware of the said decision but he chose to repeat the same line
of arguments in the present Revision Order in order to show that the sale
consideration is taxable as Business income and maintained silence on the said

decision of Honourable ITAT.

1.8.8 Cardinal principle laid down by the Honourable Supreme Court in
several cases that the heads of income provided in various sections of the
Income-tax Act are mutually exclusive and if the income from a source falls
within a specific head, the fact that it may indirectly be covered by another
head will not make the income taxable under the latter head.

In the above context, the appellant wish to refer to the decisions of Honourable

Supreme Court in the following cases:-

(i) The United Commercial Bank Ltd. vs CIT - 32 ITR 688 (SC) (Page
nos.335-346 of Case Law Compilation No.1);

(ii) CIT vs D.P.Sandu Brothers Chembur Pvt. Ltd. — 142 Taxman 713(SC)
(Page Nos.347-353 of Case Law Compilation No.1) and

(iii) Nalinkant Ambalal Mody vs CIT (1966) 61 ITR 428 (SC) (Page Nos.353-
363 of Case Law Compilation No.1).

(iv) Honourable Bombay High Court in Cadell Weaving Mill Co. Pvt. Ltd
(Page Nos.364-380 of Case Law Compilation No.1), and

(v) Honourable Bombay High Court in M/s. Poonawalla Estate Stud Farm -

IT Appeal No.541 of 2003 and connected matters dated 9-07-2025 (Page Nos.
382-409 of Case Law Compilation No.1)
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The Honourable Bombay High Court has applied the above cardinal principle laid

down by the Honourable Supreme Court in the above mentioned two cases.

The appellant in its AWS-1 dated 23-02-2026 in para-18 (at page nos.46 -48) has
made detailed submissions on the above point and also referred to above case laws

in support of its views.

The appellant submits that the Land sold by the appellant vide Agreement of sale is
accounted for, as capital asset in its Books right from its receipts from a Partner of
the Firm, hence any income received from said source is capital gains and cannot
be taxable under head Income from Other Sources. As mentioned in Para 1.8.7
above, the Honourable ITAT, Bangalore that the entire Land held at Binnypet by
the appellant is capital asset and the income received from JDA for sale of UDS is
taxable as Capital gains and not as Business income as contended by Revenue
previously. From the explanations and documents submitted by the appellant, the
learned AO was fully aware of these facts, including the decision of the
Honourable ITAT, Bangalore. Therefore, according to cardinal principle held by
the Honourable Supreme Court, the stand taken by the learned AO based on the
facts and circumstances of the appellant’s case is legally correct and there was no
necessity for the learned AO to widen the scope of his inquiry, as directed by

learned Pr.CIT.

1.8.9 Sequence of events thatresulted into inclusion of new issue, i.e. taxing of
income under head Income from Business, by the learned Pr.CIT in the
Revision Order.

Considering the sequence of events happened during the revisionary proceedings

in the case of the appellant, the following facts emerges out:-

(i) Based on the audit objections, in the Notice u/s 263 date 23-1-2025, the learned
Pr.CIT has raised two issues, namely — (i) allowing the sales commission paid to
M/s. BHN Foods as deduction against LTCG and (ii) taxability of sale
consideration under head Income from Other Sources on interpretation of clause-

13 of the Agreement of Sale.
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(i) In response to said Notice, the appellant has made a detailed submissions vide
Response dated 12-02-2025, but in the Revision Order, the contentions of the
appellant has not considered by the learned Pr.CIT. The learned Pr.CIT has not
denied the legality of the stand taken by the learned AO in the assessment order on
taxing of income as Capital gains in the original assessment order dated 29-09-
2022.

(iii) It appears that in its Response dated 12-02-2025 when the appellant, on
giving analysis of various clauses contained in the Agreement of Sale dated 27-05-
2019, has brought to the notice of the learned Pr.CIT that on account of
extinguishment of various rights, there is a transfer of capital asset and the income
is taxable as Capital gains, then the learned Pr.CIT, based on the previous records
of the appellant explored the possibility of adding new issue regarding taxing of
income under head Income from Business based on terms contained in the
previous JDA dated 28-3-2011 and also knowing the fact that the Revenue has
challenged the Honourable ITAT, Bangalore decision dated 2-09-2022 before the
Honourable Karnataka High Court in the said matter.

(iv) Therefore, the learned Pr.CIT, without providing any opportunity of hearing
to the appellant, has added the new issue regarding taxing the income as Business
income, by repeating most of the paras as contained in the previous Revision
Orders for AYs 2015-16 and 2016-17 on various facts and terms relating to the
previous JDA.

(v) From the above mentioned sequence of events, the appellant believes that
once the learned Pr.CIT has noticed from the Response dated 12-02-2025 (58
pages as commented by learned DR) made by the appellant, that the initial stand
of the Revenue regarding taxability of income under head Income from Other
Sources will not withstand legal scrutiny, in view of section 2(47)(i) and (ii) of the
Act, on an afterthought, the learned Pr.CIT has added the new issue; with an
intention to tax the sale consideration at a higher rate, looking to the substantial
amount of tax involved.

(v)  The above opinion of the appellant is obvious in the fresh assessment
proceedings under section 143(3) rws 263 of the Act, despite some observations
made ( on clause-13 of the Agreement of Sale and no transfer of ownership/title in

favour of the Purchaser in the absence of sale deed) by the learned Pr.CIT at later
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part of Para-17 of the Revision Order as pointed out above, the learned AO has not
raised any single query on this aspect nor conducted any investigations on the
aspect of taxing the income under head Income from Other Sources. The learned
AO, straightway vide his Notice u/s 142(1) dated 19-01-2026 has raised queries
only on taxing the income under head Income from Business. The learned AO,
without considering the detailed objections submitted by the appellant, in its
response dated 29-01-2026 to his Notice u/s 142(1) dated 19-01-2026 and in its
response dated 18-03-2026 to his show cause notice dated 17-03-2026 on draft
assessment order and disregarding the Honourable ITAT, Bangalore Order dated 2-
09-2026 on the ground of appeal of the Revenue pending before Honourable
Karnataka High Court, has passed the fresh assessment order under section 143(3)
rws 263 dated 25-03-2026 taxing the income as Business income, raising an

additional demand of Rs. 51.17 Crores on the appellant.

1.8.10 Honourable Karnataka High Court decision in case of M/s. Embassy
Brindavan Developers vs CIT and upheld by the Honourable Supreme Court
is identical to several facts of the appellant’s case and support the stand of the
appellant.

The appellant submits that the Honourable Karnataka High Court in case of
M/s. Embassy Brindavan Developers vs CIT (2022) 145 taxmann.com 527
(Karnataka) (Page Nos.104-109 of Case Law Compilation No.1)(SLP filed by
the Revenue before Supreme Court was dismissed on 18-11-2024) - a
Partnership Firm of Embassy Developers Group, Bengaluru, several facts of the
said case similar to the facts of the appellant’s case, the income from sale of Land,
(though initially purchased for setting up a Tech Park and incurred some
expenditure on professional charges, etc) is taxable under head capital gains and
not as business income as held by the CIT in the Revision Order. The Honourable
High Court held that in view of the authority in Malabar Industrial Company Ltd
and relying on the decision of same Court in Cyber Park Development and
Constructions Ltd. merely because two plausible views are available and the AO
has taken one view, the jurisdiction under section 263 of the Act cannot be
exercised and further held that the invoking of section 263 in the facts and

circumstances of the case was erroneous.
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1.8.11 Honourable Supreme Court, High Courts and ITATs have held that
the AO has taken one of the plausible views, then the CIT cannot subscribe or
impose his difference of opinion and treat the assessment order as erroneous.

The appellant submits it is a well settled law that the learned AO has taken one of
the plausible views based on the facts of the case, i.e. the income received from
sale of Land/UDS by the appellant is taxable under LTCG, which is legally
permissible view, when the learned Pr.CIT does not agree to the said legally
tenable position due to difference of opinion and other reasons, then he cannot
subscribe or impose his different views and treat the assessment order as erroneous
and prejudicial to the interest of the Revenue. It is incumbent upon him to prove
that the views/stand taken by the learned AQ is in violation of the provisions of the
Act. There are many case laws of Honourable Supreme Court (Malabar Industrial
Company Co. Ltd, Max India Ltd, Nirav Modi, Sreeji Prints, etc) and Honourable
High Courts and ITAT upholding the above proposition of law, i.e when the AO
after adequate inquiry has adopted one of the plausible view, the CIT cannot by
exercising revisionary powers under section 263 of the Act treat the assessment
order as erroneous on the ground of differences/change of opinion. In Para-1 of
AWS-2 dated 25-06-2026 (at page nos. 4-6), the appellant has listed out few
important cases laws on this subject. The Honourable Tribunal is requested to

kindly consider the same.

Part-II: Appellant’s submissions to the First Counter dated 8-07-
2026 given by the learned DR at the hearing held on 8-07-2026 in
response to appellant’s AWS-2 dated 25-06-2026

2. Appellant’s response to Para-A. Three facts on record and one proposition
of law

2.1 Reply to A.1 - The assessment order is silent

In Para-5under heading “Possible view needs a view and silent is not a view” of its
AWS-3 dated 7-07-2026 (at Page Nos.8-12) the appellant has given submissions
on the above point, placing reliance on 8 case laws of Honourable Supreme Court

and High Court explaining that it is a settled position that non-discussion of an
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issue in the assessment order does not by itself, makes the assessment order
erroneous and prejudicial. The appellant requests the Honourable Tribunal to
kindly consider the said submissions. At the time of hearing on 8-07-2026, the
appellant’s learned Representative has drawn the kind attention to the 3 cases of
Honourable Supreme Court, namely — (i) PCIT vs V-Con Integrated Solutions Pvt.
Ltd. dated 4-04-2025 (Page No0.98 & 99 of Case Law Compilation No.1); (ii)
ACIT vs Marico Ltd. (SLP(Civil) Diary No.7367/2020 dated 1-06-2020); and JCIT
vs Cognizant Technology Solutions India (P) Ltd. (2023) 452 ITR 224(SC).

2.2 Reply to A.2 — The only show-cause notice did not touch the issue.

In Para-4 under heading ‘“No show cause notice on the Rs.460 Crores issue” of its
AWS-3 dated 7-07-2026 (at Page Nos. 7-8) has explained on verification of the
detailed submissions made and documents given in its responses dated 19-08-2022
to the relevant queries raised in Notice u/s 142(1) dated 3-08-2022, on scrutiny of
the terms and conditions contained in the Agreement of Sale dated 27-05-2019 and
on taking cognizance of the Honourable ITAT, Bangalore Order dated 2-09-2022
in appellant’s own case for AYs 2015-16 and 2016-17 submitted by the appellant
vide its letter dated 14-09-2022 and considering the consistent stands taken by the
Revenue in previous AYs scrutiny assessments, the learned AO has concluded that
the sale consideration is taxable under head Capital gains and not under head
Income from Business, as held by learned Pr.CIT in his previous Revision Orders.
Hence, there was no need for the learned AO to issue a specific show cause notice
on income characterization point, as contended by the learned DR. The Honourable

Tribunal is requested to kindly consider the said submissions.

2.3 Reply to A.3 — When the directed inquiry was made, the result changed.

The appellant submits in response to 142(1) dated 19-01-2026 during fresh
assessment proceedings, the appellant has brought to the notice of the learned AO
regarding the extinguishment of all the rights (except legal position) on the
property sold vide Agreement of Sale dated 27-05-2019. It appears that like in the

original assessment order proceedings, the learned AO was convinced the
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impugned transaction will not taxable under head Income from Other Sources, as
observed by the learned Pr.CIT and hence no queries were raised on the said point.
The appellant vide its submission dated 29-01-2026 has given detailed justification
with facts of the case that the impugned transaction will be taxable as Capital
gains and not as Business income as opined by the learned Pr.CIT. The appellant
has submitted a copy of the Honourable ITAT, Bangalore Order dated 2-09-2022
for their perusal second time. The appellant in its response dated 18-03-2026 to
learned AO’s show cause notice dated 17-3-2026 forwarding the draft assessment
order u/s 263, has reiterated its detailed objections against taxing the income under
head Income from Business. In the fresh assessment order u/s 263 dated 25-03-
2026, the learned AO has just repeated most of the observations of the learned
Pr.CIT in the paras relating to JDA dated 28-03-2011 contained in the Revision
Order. He has not considered the detailed objections given by the appellant in the
fresh assessment order. No new material or facts was brought on record or any new
findings was given by the learned AO in the fresh assessment order. The learned
AO has stated that since the Revenue has filed an appeal against the ITAT Order
dated 2-09-2022 before Honourable Karnataka High Court, the issue regarding
taxing of income as Business income has not attained finality. Therefore, the
learned DR’s contention that when the directed inquiry was made, the result
changed is based on incorrect analysis of the fresh assessment proceedings and the

said assessment order.

2.4 Reply to A.4 — The proposition of law — Explanation 2(a) to Section-263

The appellant in Para-1 of its AWS-2 dated 25-6-2026 (at Page Nos.1-5) has
explained the details furnished to learned AO and explanations given in response
to his Notice u/s 142(1) dated 3-08-2022 .On verification of those submissions and
documents including the Agreement of Sale and considering the ITAT Order dated
2-9-2022, the learned AO has arrived at a conclusion that the sale consideration is
taxable as capital gains and not as Income from Other Sources nor as Business
Income. Further in Paras 2 to 7 of its AWS-3 dated 25-6-2026 (at page nos. 2-17)
the appellant has replied at length all the observations made by the learned DR
under heading-IV of Revenue‘s Submissions dated 25-06-2022. In para-1 of Part-1
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herein above, the appellant has explained that in the Revision Order, the learned
Pr. CIT, without contradicting the legal position of the AO’s acceptance of LTCG
offered by the appellant after adequate inquiries, verification of explanations and
documents submitted by the appellant and on examination of relevant records of
the appellant, and knowing fully that on relinquishment/extinguishment of all its
rights in the property sold, the Agreement of Sale is falls within the ambit of
transfer in terms of section 2(47)(i) and (ii) of the Act and as such fresh inquiry/
verification whether the income is taxable under other heads are not warranted.
When after proper inquiries and due application of mind, when the learned AO
concurs with the views of the appellant that income is taxable as Capital gains,
which indicates that AO has taken a stand/views and there is no provision under
the Income-tax Act to bind him to record his findings in the assessment order. In
such cases, the learned Pr.CIT is required to prove that the stand taken by the AO
is not legally sustainable and is contrary to section-45 or any other relevant
provisions of the Act. But in the present case, the learned Pr. CIT is of the view
that the sale consideration is taxable under any one of the three heads, i.e. as
Business Income or Income from Other Sources or Capital gains (Kindly refer
paras -18,19 and conclusion and decisions contained in the Revision Order

reproduced in Para-1 of Part-1 hereinabove).

3. Appellant’s Response to Para-B. Reply to Points 1 to 7 of the Additional
Submissions (AWS-2) dated 25-6-2026

3.1 Response to Point-1(a) to (d) ‘Plausible view”, adequacy of inquiry,
“fishing and roving” and consistency.

*The appellant, in its AWS-3 dated 7-07-2026 at Para- 3 - Asking for documents is
not inquiry); Para-4 - No show cause notice on the Rs.460 Crores issue; Para-5 —
“Possible view” needs a view silent is not a view; Para-6 — The earlier ITAT
Order does not help and Para-7 — Section 263(1) expressly authorises Remand for
fresh inquiry has given an elaborate submissions on all these points with
supporting case laws in response to Revenue’s Submissions dated 25-06-2026. The
appellant requests the Honourable Tribunal to kindly consider the said submission

given in the above mentioned Paras of AWS-3 dated 7-07-2026.
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* From the submissions given in the above mentioned Paras of AWS-3 dated 7-
07-2026 and as explained in Para-1 herein above, the Honourable Tribunal would
kindly observe that there is no complete absence of inquiry as alleged by the
learned DR. Further as explained in Para-1 of Part-I herein above, the learned Pr.
CIT in the Revision Order has not given any definite conclusion under which head
the sale consideration is taxable - whether as Business Income or Income from
Other Sources or Capital gains? In Conclusion and Decision para, the learned Pr.
CIT has directed the learned AO to pass fresh Order after carrying out the
necessary verification and examination regarding treatment of income arising out
of Agreement of Sale dated 27-05-2019. This direction itself indicate that the
learned Pr. CIT is not sure of the correct head of income and is asking the learned
AO to find out the same after carrying out necessary verifications. Therefore, the

learned DR’s contention that the direction is specific and not roving is incorrect.

* As explained in Para-1 of Part-I hereinabove, no where in the Revision Order,
the learned Pr. CIT has contradicted the position taken by the learned AO, i.e
taxing of income as Capital gains is against the provisions of the Act. The learned
Pr.CIT is just saying that the income may be taxable under other heads of income.
According to cardinal principle laid down by Honourable Supreme Court, as
explained in Para-1 of Part-I hereinabove, when the learned AO from the records
found that the Land sold is capital asset and gain is taxable as Capital gains, there
was no necessity for him to expand the scope of his inquiry whether the said

income can be taxed under any other heads, as directed by the learned Pr.CIT.

* As regards learned DR’s contention that the plea of consistency fails on four
independent grounds, the appellant has made detailed submissions on all four

points in paras 3 to 7 in its ARS-3 dated 7-07-2026.

3.2 Appellant’s Response to Point 2 — Natural justice: the alleged ‘“new issue”,
the 40 day interval, Universal Music, Perfect Filaments and Poovaya case laws

In para-2 of the AWS-2 dated 25-06-2026 (at page nos 6-9) the appellant has
explained that no opportunity of hearing was provided to the appellant, as

propounded by the Honourable Supreme Court in Amitabh Bachchan case and the

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 41 of 271

inclusion of new issue is against the principles of natural justice. In para-8 of the
AWS-3 dated 7-07-2026, the appellant has explained this proposition in law. As
pointed out by the learned DR, when the appellant has made 58 page submissions
vide its Response dated 12-02-2025 in response to Notice u/s 263 dated 23-01-
2025, but the learned Pr. CIT has not considered the said submissions and
remained silent on the point whether extinguishment of rights in the present case
results into transfer under section 2(47) of the Act or not and the income is taxable
as Capital gains. The learned Pr. CIT is saying that the learned AO has not inquired

this aspect.

The learned DR’s contention that the learned Pr. CIT’s operative direction rests on
the noticed characterisation issue and is severable, the order would survive even if
every observation on business income were excluded, the appellant submits that
most of the paras in the Revision Order are relating to the facts and terms
contained in the JDA to prove that the income is taxable as Business income and a
small para (at later part of para-17) is earmarked for the terms contained in the
Agreement of Sale. The learned Pr. CIT has not categorically stated that based on
the terms of the Agreement of Sale the income is taxable under head Income from
Other Sources and has not rejected the contention of the appellant that there is
extinguishment of rights. As explained in Para-1 of Part-I hereinabove, the learned
Pr. CIT has noticed from the said submissions of the appellant that his initial stand
of taxability of income under head Income from Other Sources will not succeed
before the law and therefore, afterthought, he has added the new issue, i.e.
Business income point, based on the examination of previous records of the
appellant and the appeal pending before the of the Honourable Karnataka High

Court on the same issue.

3.3 Appellant’s Response to Point-3 — Capital contribution : Section 14 of the
Partnership Act, Section 45(3), DLF Universal and Sai Teja case laws.

The appellant, in its Response to Para-5.5 of the RWS dated 24-06-2026 in its
AWS-3 dated 7-07-2026 (at page nos.30-31) has explained the nature of expenses
included in the Capital WIP and submitted that incurring some professional
charges for an abandoned proposal and for seeking expert’s services for entering

into JDA does not constitute that the appellant was engaged in the real estate
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development activities. The decision of the Honourable ITAT, Bangalore has
considered all these aspects in its Order dated 2-09-2022 and held that Binnypet
Land is capital asset. The appellant has recorded and treated the said Land as

capital asset in its Books till the end of its disposal vide Agreement of Sale dated

27-05-2019.

3.4 Appellant’s Response to Point-4 — The JDA is not an adventure in the
nature of trade and Point-6 - Para-17 of the Revision Order

The appellant in paras 19.2,19.3,19.6 to 19.8 and 20.1 to 20.3 of its AWS-1 dated
24-02-2026 has given detailed submissions on the above mentioned points. The
Honourable ITAT, Bangalore in its Order dated 2-09-2022 has considered all these
submission of the learned Pr. CIT and learned DR, at length. Besides, the appellant
in paras-4 of its AWS-2 dated 25-06-2026 and in para 12.3 of AWS-3 dated 7-07-
2026 has given detailed explanations on the above points. The appellant requests

the Honourable Tribunal to kindly consider the said submissions.

3.5 Appellant’s Response to Point-5 — Fixed Asset/Capital WIP in every
Balance-sheet (taken with Point-10 — the JAO’s statement

The appellant in paras 12.4 of its AWS-3 dated 7-7-2026 (Reply to Para-5.4(A)
and 5.4(B) of RWS-1 dated 25-06-2026 ) has given detailed submission on the
above points. The Honourable Tribunal is requested to kindly refer to the said

submissions.

3.6 Appellant’s Response to Point-7 — The business expenditure claimed in
the Return

The appellant in paras-12.4 of its AWS-3 dated 7-07-2026 (Reply to Para-5.4(C)
and in para-7 of its AWS-2 dated 25-06-2026 has explained the nature of General
and Admin expenses claimed in the ITR by way of set off u/s 71(2) of the Act. The
appellant requests the Honourable Tribunal to kindly consider the said

submissions.

4. Appellant’s Response to Part C — Reply to the response on the Remand
Report — Points 8,9 and 11)
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4.1 Appellant’s Response to Point-8 — Assumption of jurisdiction

The appellant, in para-1 of its AWS-2 dated 25-06-2026 and in paras 2 to 7 of its
AWS-3 dated 7-07-2026 and now also in para-1 of Part-I hereinabove has given
detailed submissions on the above point with supporting case laws. The appellant

requests the Honourable Tribunal to kindly consider the said submissions.

4.2 Appellant’s Response to Point-9 — Audit Objection and adverse inference
The appellant in para-9 of its AWS-2 dated 25-06-2026 has given its submissions

on the said point, for kind consideration of the Honourable Tribunal.

4.3 Appellant’s Response to Point-11 — Embassy Brindavan Developers vs
CIT and DCIT vs Mathikere Ramaiah Seetharaman case laws.

In para-11 of its AWS-2 dated 25-06-20266, the appellant has given gist of the
Honourable Karnataka High Court decision in Embassy Brindavan Developers vs
CIT (2022) 145 taxmann.com 527 (Karnataka) (Page nos. 104-109 of Case Law
Compilation No.1) and dismissal of SLP filed by the Revenue by the Honouarable
Supreme Court. Most of the facts of the said case is identical to the facts of the
appellant’s case. The appellant has only one parcel of Land at Binnypet and
initially the same was contributed into JDA for revenue share entitlements and
later the remaining undeveloped portion of Land was sold to the Developer. The
appellant received revenue share in terms of JDA and on its receipts the same were
offered as Capital gains during AY's 2015-16 to 2019-20 and the sale consideration
received from Agreement of Sale was offered to tax as Capital gains in the AY
2020-21. In all these AYs, the learned AOs have taxed the said income as Capital
gains. But based on audit objections for AYs 2015-16 and 2016-17, the learned Pr.
CIT has directed the AO to tax the said income as Business income. In the
appellant’s appeal, the Honourable ITAT has held that the Land is capital asset and

income is taxable as Capital gains and not business income.
In DCIT vs Mathikere Ramaiah Seetharaman, the Honourable ITAT, Bangalore

has confirmed the decision of learned CIT (Appeals) holding that “the assessee

had consistently disclosed the Land as Fixed Asset in his Balance-sheet and had
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never treated it as stock-in-trade. Merely entering into a JDA does not convert a
capital asset into stock-in-trade, nor does the sharing of revenue make the

assessee a real estate developer.”

5. Appellant’s Response to Part-D —Reply to Point-12 — ‘the transfer” under
section 2(47) and the stamp duty material.

In para-12 of its AWS-2 dated 25-06-2026, the appellant has given detailed
submissions on the above points such as reasons for not executing sale deed,
inadequate stamp duty, insertion of no possession clause -13 in the Agreement of
Sale, the clauses in the Agreement sale proves the extinguishment of rights in
favour of the Purchaser, extension of Power of Attorneys, etc. In para-2 of its
AWS-3 dated 7-07-2026, the appellant has again explained the above issues. In
Para-1 of Part-I hereinabove, the appellant has pointed out that the detailed
submissions made by the appellant in its Response dated 12-02-2025, the learned
Pr. CIT has maintained silence on said submissions and has not refuted the fact
that the provisions of section 2(47)(i) and (ii) will not apply in the present case.
The appellant requests the Honourable Tribunal to kindly consider the said

submissions of the appellant.

Part-I1I : Appellant’s submissions to the Second Counter dated 8-
0-2026 given by the learned DR at the hearing held on 8-07-2026 in
response to appellant’s AWS-3 dated 7-07-2026.

5. Appellant’s response to Para-A — Five facts and propositions that govern
this appeal.

A.1 Order is silent; A.2 The only show-cause notice did not touch the issue;
A.3 When the directed was made, the results changed; A.4 The law; and A.5
This is case of no inquiry, not of inadequate inquiry.

The appellant in its submission made in Paras-1.1 to 1.10 of Part-1 and in Paras-
2.1 to 2.4 and in 3.1 of Part-1I hereinabove and in paras-2 to 7 of its AWS-3 dated
7-07-2026 has explained in detail all the above five facts as pointed out by the
learned DR. As explained therein, when the learned AO after proper inquiries and

on verification of the information and documents submitted by the appellant and

on examination of the records of the appellant, has accepted that the income is
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taxable under head Capital gains, it is a legally sustainable view. As explained in
Para-1 of Part-1 hereinabove, the learned Pr. CIT has not contradicted the stand of
the learned AO that taxing of income as Capital gains is against the provisions of
the Income-tax Act. The appellant requests the Honourable Tribunal to kindly

consider the said submissions.

6. Appellant’s Response to Paras — B.1 -The contention that AO, on seeing the
Agreement concluded that it was a transfer u/s 2(47)(i) and (ii); B.2 - The
contention that documents were called for and examined, and that the extent
of inquiry is the AO’s prerogative; B.3 — The contention that no show-cause
notice on the Rs.460 Crores issue was required and that the AO followed the
consistent position of earlier years; B.4 — The authorities on acceptance
inferred from silence; and B.5 — The Tribunal’s Order dated 2-09-2022.

As mentioned in para-5 above, the appellant has made its detailed submissions in
Paras-2 to 7 of its AWS-3 dated 7-07-2026 (at page nos. 2-17) on all the above
points. The appellant requests the Honourable Tribunal to kindly consider the said

submissions

7. Appellant’s response to Para-C —Reply on the power to remand

The appellant submits that in para-7 of its AWS-3 dated 7-07-2026 (at page nos.
14-17), the appellant has given detailed explanations on the above point. In Para-1
of Part-I herein above, the appellant has explained that the directions given by the
learned Pr. CIT is indecisive and open ended one. The opinion of the learned Pr.
CIT that the sale consideration may be taxable under any of the three heads and
asking the AO to find out the correct head of income after fresh inquiry with a
view to levy higher tax, tantamount to fishing and roving inquiry. Honourable
Supreme Court, High Courts and ITATSs in several cases have held that the AO has
taken one of the plausible view, then the CIT cannot subscribe or impose his
difference of opinion and treat the assessment order as erroneous for conducting
further inquiries. The learned Pr. CIT has to prove that the position taken by the

AO is not legally permissible under the Income-tax Act.

8. Appellant’s response to Para-D — Reply on Natural Justice
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The appellant in para-2 of its AWS-2 dated 25-06-2026, in para-8 of its AWS-3
dated 7-07-2026 and in para-3.2 herein above has explained in detail that the
learned Pr. CIT has failed to provide an opportunity of hearing before inclusion of
the new issue in the Revision Order and the said action is against the principles of
natural justice. The learned Appellant Counsel at the hearing held on 8-07-2026
has explained the said facts referring to relevant case laws before the Honourable

Tribunal.

9. Appellant’s response to Para-E —Reply on the BHN Foods brokerage issue

In para-9 of its AWS-3 dated 7-07-2026, the appellant has given detailed
submissions on the above point. At the time of hearing held on 8-07-2026, the
learned Representative of the appellant has brought to the kind notice of the
Honourable Tribunal that in the Conclusion and Decision para of the Revision
Order, the learned Pr. CIT has not given any direction to AO on the said issue and
as a result, the learned AO in the fresh assessment proceedings u/s 263 of the Act

has not considered the said issue.

10. Appellant’s response to Para-F — Reply on the “transfer” under section
2(47) and on de-facto possession.

The appellant in paras-10 (at page nos. 20-21) and 13(iii) (at page no.36) of its
AWS-3 dated 7-07-2026 and in Paras has given explanations in the above matter.
Further in Paras 1.8.2; 1.8.4; 1.8.5; 1.8.6 in Part-I hereinabove has made detailed
submissions on the above issue. The learned Pr. CIT has no where explicitly stated
that the stand taken by the learned AO is legally untenable one or contrary to the
provisions of Income-tax Act. He is of the opinion that the learned AO has not
conducted any inquiry whether the sale consideration would be taxable under head
Income from Other Sources or Income from Business, and hence the assessment
order is erroneous due to lack of inquiry on these aspect and therefore he has
directed the learned AO to carryout fresh inquiry on the treatment of income to

find out under which head the said income would be taxable.

11. Appellant’s response to Para-G — Reply on the business-income material
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G.1 Partner composition; G-2 The accounting explanations; G-3 The decision
on other assesses; G-4 The pricing on Net Present Value; G-5 The fresh
assessment order dated 25-03-2026

The appellant, in response to Part V — The income is Business income, given in
Revenue’s Submissions dated 25-06-2026, in its AWS-3 dated 7-07-2026 at paras
— 12.1 to 12.4 (at page nos. 21-35) has given detailed explanations on each sub-
headings raised therein by the learned DR. The appellant requests the Honourable
Tribunal to kindly consider said submissions of the appellant. The appellant
submits that all these points raised by the learned Pr. CIT based on the facts and
covenants contained in the JDA dated 28-03-2011 and appeared in the previous
Revisionary Orders u/s 263 dated 18-03-2020 for AY 2015-16 and dated 30-03-
2021 for AY 2016-17 have been considered by the coordinate Bench of this
Honourable Tribunal in its Order dated 2-09-2022 at length. The Honourable
Tribunal has held that the Binnypet Land is capital asset, JDA is not adventure in
the nature of trade and income from JDA is taxable under head Capital gains and

not as Business income as held by then learned Pr. CIT.

12. Appellant’s response Para-H - Reply on the audit objection and on the
section 263 authorities.

The appellant in para-9 of its AWS dated 25-06-2026 (at page nos.14-15) has
replied to the observations of the learned DR in the Revenue’s submissions dated
25-06-2026 on the issue regarding Audit objection. Further, in its ASW-3 dated 7-
07-2026, the appellant has given its detailed response to the case laws referred to
by the learned DR in the Revenue Submissions dated 25-06-2026 under heading III
— The Law on section 263. The appellant submits that those cases are quite
distinguishable on the facts and circumstances of the appellant’s case and are not

comparable.
13. Appellant’s response to Para-J — Conclusion
The appellant in its previous written submissions —(1) AWS-1 dated 23-02-2026;

(2) AWS-2 dated 25-06-2026; (3) AWS-3 dated 7-07-2026 and in Part-I at Paras -

1.1 to 1.11 has given its detailed explanations on the all the contentions mentioned
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by the learned DR in Para-J Conclusion. The appellant has stated that after proper
inquiry and on verification of explanations and documents submitted by the
appellant and on examination of records of the appellant and taking cognizant of
the Honourable ITAT Order dated 2-09-2022, the learned AO has accepted the
LTCG offered by the appellant in its ITR, which is a plausible view. The learned
Pr. CIT in the Revision Order has not denied that the views adopted by the learned
AO is legally incorrect and against the relevant provisions of the Act. The learned
Pr. CIT has not considered the 58 page of the appellant’s response dated 12-02-
2025 and has not contradicted that there is no extinguishment of rights conferred
by the Agreement of Sale in favour of the Purchaser and is not a transfer of capital
asset within the meaning of section 2(47) (i) and (ii) of the Act. The learned Pr.
CIT’s only grievance in the Revision Order is that the learned AO has not made
inquiries whether the said income would be taxable under other heads of income.
The learned Pr. CIT is fully aware of the fact that the Honourable ITAT, Bangalore
in its Order dated 2-09-2022 has in the appellant’s own case has held that the same
Land at Binnypet is capital asset; JDA is not adventure in the nature of trade;
income from JDA is taxable as Capital gains and not as Business income and the
previous Revision Orders dated 18-03-2020 and 30-03-2021 for previous AYs
have been quashed by the Honourable Tribunal on the same issue. The learned Pr.
CIT is aware that in the case of the appellant, during the scrutiny assessments
proceedings for AYs 2015-16 to 2018-19 has consistently taken a view that the
Binnypet Land is capital asset and income received from JDA is taxable as Capital
gains. Despite knowing this, the learned Pr. CIT has repeated all those observations
relating to JDA, as contained in the previous Revisionary Orders, to prove that the
assessment order is erroneous. By adding this new issue in the Revision Order
without providing no opportunity to the appellant, indicates that the Revenue wants
to tax the sale consideration at a higher rate, looking to the substantial amount of

tax involved in the appellant’s case.

The appellant prays this Honourable Tribunal to consider the above written
submissions in response to Revenue’s first and second counters dated 8-07-2026 ,
besides all its previous Written Submissions dated 24-2-2026 (AWS-1); Additional
Written submissions dated 25-6-2026 (AWS-2) and Response dated 7-07-2026 to
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Revenue’s Submissions dated 25-06-2026 (AWS-3) favourably and allow the

appeal filed by the appellant for the advancement of substantial cause of justice.

Place: Bengaluru

Date : 14-07-2026APPELLANT

8.1 Further, the assessee has submitted the following additional
written submissions:
BEFORE THE HON’'BLE INCOME-TAX APPELLATE TRIBUNAL,
BENGALURU ‘A’ BENCH, BANGALORE.

Name & Address of the Appellant M/s ETA Star Infopark

No. 501, 502, Front Wing, 5th Floor,
North Block, Manipal Center,

120, Dickenson Road,

Bengaluru 560042.

PAN AACFE6010C
Assessment Year 2020-21
Order appealed against passed by Order under section 263 of the

Income-tax Act, 1961 (“the Act”)
dated 24/03/2025 passed by learned
Principal Commissioner of Income-
tax, Bangalore-1, Bangalore.

ITA No. 1194/BANG/2025

Additional Written Submissions pursuant to hearing held on 15-
06-2026 in the appellant’s case:

The appellant in continuation to the written submission in support of
the revised grounds of appeal dated 23.02.2026 and filed before this
Hon’ble Tribunal on 24.02.2026 is filing the following submissions:

1. Based on the observations of Learned Pr.CIT’s in para-19 of the
Revision Order dated 24-03-2025, learned Departmental
Representative at the time of hearing on 15-06-2026 has pointed out
that the AO had not examined the issue of treatment of sale
consideration of impugned Land under heading income from Business
or income from Other sources or Capital gains. He has further pointed
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out in the show cause notice dated 17-09-2022 issued to the assessee by
the learned Assessing Officer during the course of assessment
proceedings, nothing mentioned about the verification of issue
regarding taxability as business income. Hence, the assessment order is
erroneous on these grounds. (Kindly refer to Revised Grounds of
Appeal Nos.1 to 11)

The appellant’s submissions to the above observations are as follows:-

e The learned AO in the notice u/s 142(1) of the Act dated 3-08-2022, vide
queries Nos.5,6,7, 8.a) to 8.e) (Page No.109-114 of Paper Book No.1) had
raised detailed queries relating to taxing the income as LTCG and claiming
the sales commission paid as deduction u/s 48(i) of the Act from LTCG.
The learned AO had verified the details and documents submitted by the
appellant vide its response dated 19-08-2022 (Page No.121 to 143 of Paper
Book No.1) and found the same in order. The learned AO on finding that
the appellant has neither carried out any business activities nor earned any
income from business during AY 2020-21, has disallowed the General and
Administrative expenses of Rs.72,22,280/-claimed as set off u/s 71(2) of
the Act on the ground of accounting principle “matching” concept.

e Learned AO has issued show cause notice dated 17-09-2022 after issuance
of Notice u/s 142(1) of the Act calling for exhaustive details with regard to
income offered as LTCG and details on all direct and indirect expenditure
exceeding Rs.5 Lakhs. On verification, the learned AO has satisfied with
the documents and explanations given by the appellant vide its response
dated 19-08-2022 and came to the conclusion that the sale consideration is
taxable under head Capital gains. The learned AO has issued the said show
cause notice to disallow General and Admin expenses of Rs.72,22,280/-
claimed as set off u/s 71(2) in the ITR, on finding that the appellant has no
business income earned during the AY 2020-21, on the ground of
accounting principle matching concept.

¢ In the case of appellant for AYs 2015-16 to 2018-19, the learned AOs, after
complete scrutiny, has consistently held that Binnypet Land contributed
under JDA dated 28-03-2011 is capital asset and the income received from
said JDA is taxable as Income from Capital gains. The learned AOs had

disallowed the General and Admin expenses claimed as set off u/s 71(2) of
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the Act on the ground of accounting principle “matching” concept for said
AYs.

During the assessment proceedings, the appellant had furnished a copy
of the Order dated 2-9-2022 of Hon’ble ITAT, Bangalore for AYs
2015-16 and 2016-17 passed in the case of the appellant. (Page No.01-73
of Case Law Compilation No.1). In the said Order, the Hon’ble ITAT
has held that Binnypet Land contributed by the appellant to JDA
dated 28-03-2011 is capital asset and income received from said JDA is
taxable under head Capital gains. The said JDA is not adventure in
the nature of trade and hence same cannot be taxed under head
Income from Business as held by the learned Pr. CIT in his previous
Revision Orders for the AY 2015-16 and AY 2016-17.

Taking cognizant of the above findings of the Hon’ble ITAT and also
considering the consistent stand taken by learned AOs in previous scrutiny
assessments relating to AYs 2015-16 to 2018-19, the views taken by the
learned AO for AY 2020-21 that income from sale of undeveloped UDS in
the said Binnypet Land is taxable as LTCG, which is a plausible view.
Therefore, the learned Pr. CIT is not legally permissible in passing the
impugned revision order, even if there are two plausible views on the said
issue.

It is well settled law that the learned AO has taken one of the plausible
views based on the facts of the case, i.e. the income received from sale of
UDS by the appellant is taxable under LTCG, which is legally permissible.
Then the learned Pr. CIT does not agree to the same due to difference of
opinion and hence he cannot subscribe or impose his different view and
treat the assessment order as erroneous and prejudicial to the interest of the
Revenue.

As far as adequacy of inquiry is concerned, there is no law which provides
the extent of inquiries to be made by the Assessing Officer. It is Assessing
Officer’s prerogative to make inquiry to the extent he feels proper. The Pr.
CIT by invoking revisionary powers under section 263 cannot impose his

own understanding of the extent of inquiry.
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Revisionary powers of the Commissioner under section 263 of the Act are
supervisory and not intended to substitute the Commissioner’s judgment for
that of the AO, provided the AO’s decision was made after due application
of mind and inquiry.

If the AO has made a proper inquiry, examined the facts and relevant
evidence and taken a plausible view in law, the Commissioner cannot
revise the assessment order simply because he disagrees with that view or
feel a more detailed inquiry could have been made.

In the appellant’s case, the directions given by learned Pr. CIT amounts to
ordering for making fishing and roving enquiries. It is evident from the
observations made in Para-19 and in the last para — ‘Conclusion &
Decision’ of the Revision Order that the learned Pr. CIT has not given any
specific direction to the learned AO under which head the impugned
income is taxable, whether under the head income from business or income
from other sources or as capital gains.

Thus, in the case of the appellant, when the learned AO had made detailed
enquiries and verifications on facts of the case, the learned Pr. CIT was not
justified in law in setting aside the assessment order, directing the AO to
carry out further verification and examination to ascertain whether said
income falls either under head Income from other sources or under head
Income from Business.

In the following cases, the Honourable ITATs and High Courts have held
that the matter/ issue cannot be remitted for a fresh consideration to the AO
to conduct further enquiries without a clear finding that the order is
erroneous. In such matters, to remand the matter/issue to AO would imply
and mean that the CIT has not examined and decided whether or not the

order is erroneous but has directed the AO to decide the aspect/question.

A. Case Laws holding that CIT without deciding himself, cannot
remand the matter and direct the AO to conduct further investigations
on the issues as he feels deep inquiries are required.

(1) SC in Pr. CIT vs V-CON Integrated Solutions Ltd. (Case Law
Compilation No.1 at page n0s.98 & 99)
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(2) Delhi HC in ITO vs DG Housing Projects Ltd. ( Case Law Compilation
No.5 at page nos.1039 to 1057)

(3) Bombay HC in Pr. CIT vs Gabriel India Ltd. (Case Law Compilation
No.1 at page n0s.202)

(4) Delhi HC in Pr. CIT vs Brahma Centre Development Pvt. Ltd. (Case
Law Compilation No.1 at page nos. 155 to 159)

(5) Bangalore ITAT in Mahesh Reddy vs Pr. CIT (Case Law Compilation
No.2 at page n0s.428,430,432, 433 & 444)

(6) Bangalore ITAT in Poovaya & Cos. Vs Pr.CIT ( Case Law
Compilation No.5 at page nos. 970,983,986,987 & 988)

B. Case Laws holding that when the AO has done adequate inquiries
and verification, the CIT cannot treat the assessment order as
erroneous and cannot set aside the samefor further inquiries

(7) SC & Gujarat HC in Pr. CIT vs Shreeji Prints Pvt. Ltd. (Case Law
Compilation No.1 at page nos.86 &87)

(8) SC & Bombay HC in Nirav Modi vs Pr.CIT ( Case Law Compilation
No.1 at page n0s.93,94 & 96)

(9) KAR HC in CIT vs Chemsworth Pvt. Ltd. ( Case Law Compilation
No.1 at page nos.101 & 102)

(10) Delhi HC in CIT vs Sunbeam Auto Ltd. (Case Law Compilation No.1
at page nos.193 to 195)

(11) Bangalore ITAT in Bhavna Credit Cooperative Society Ltd. vs Pr.
CIT (Case Law Compilation No.4 at page n0s.932,933,935 and 937)

(12) Bangalore ITAT in Suvilas Properties Pvt. Ltd. vs Pr. CIT ( Case
Law Compilation No.4 at page nos. 965 & 966)

C. Case laws holding that when there are different views and AO has
adopted one of the plausible view, after conducting adequate inquiry,
CIT cannot set aside the assessment order on the ground of erroneous.

(13) SC in Malabar Industrial Co. Ltd vs CIT (Case Law Compilation No.1
at page no.77)

(14) SC in CIT vs Max India Ltd. (Case Law Compilation No.l at page
n0.80)

(15) SC & Gujarat HC in Pr. CIT vs Shreeji Prints Pvt. Ltd. (Case Law
Compilation No.1 at page nos.86 &87)
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(16) KAR HC& SC in Embassy Brindavan Developers Ld. Vs CIT (Case
Law Compilation No.1 at page nos.106 to 108)

(17)  KAR HC in CIT vs Aztec Software Technology Ltd. (Case Law
Compilation No.1 at page nos.116 to 118)

(18) KAR HC in CIT vs Cyber Park Development and Constructions Ltd.
(Case Law Compilation No.1 at page no.122)

(19) Bangalore ITAT in Adarsh Souharda Sahakari Niyamit vs Pr.CIT (
Case Law Compilation No.5 at page Nos. 997, 998, 1001, 1005, 1010,
1011,1012,1014,1017 to 1019)

(20) Bangalore ITAT in Sri Vishnuvilas Souharda Pattina Sahakari Sanghas
Niyamit vs ITO (Case Law Compilation No.5 at Page nos.1020 to
1024, 1029 & 1037)

(21) Bangalore ITAT in Primary Agricultural Credit Cooperative Society
vs Pr.CIT (Case Law Compilation No.4 at page no. 955)

(22) Bangalore ITAT in Sri Vishnvilas Souharda Pattina Sahakari Sanghas
Niyamita vs ITO (Case Law Compilation No.5 at page nos. 1020 to 1024 ,
1029 & 1037)

2. Learned DR placing reliance on Supreme Court decision in case of CIT
vs Amitabh Bachchan pointed out there is nothing in the section 263 to
issue a mandatory show cause notice to the assessee on the issues on
which CIT is intending to exercise the revisionary powers (Kindly refer
to Revised Grounds of Appeal Nos.19 and 20)

e In this regard, the appellant invite the kind attention of the Honourable

Bench to the last sentence of Para-11 of the said judgment, which is

reproduced below:-

“11.XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
Of course, there can be no dispute that while CIT is free to exercise his
Jurisdiction on consideration of all relevant facts, a full opportunity to
controvert the same and to explain the circumstances surrounding such
facts, as may be considered relevant by the assessee, must be afforded to him
by the CIT prior to the finalization of the decision.”

¢ From the above observations, it is clear that though the CIT is not required
to issue formal notice on all the grounds on which he is exercising

revisionary powers under section 263, but as held by Honourable Supreme
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Court, a full opportunity to refute the said issue and to explain the
circumstances surrounding such facts as may be considered relevant by the
assessee must be afforded to the assessee by the CIT, prior to finalization of
the Revision Order. Otherwise, it would violate the principles of natural
justice.

e Bombay High Court in case of Pr. CIT vs M/s Universal Music India
Pvt. Ltd in ITA No.238 of 2018 decided on 19-04-2022 has referred to the
above principles laid down by the Honourable Supreme Court in case of
CIT vs Sri Amitabh Bachchan. This Honourable Tribunal is requested to
kindly refer to paras — 7, 8 & 9 of said judgment. The SLP filed by the
Revenue against this judgment was dismissed by the Honourable Apex
Court.

e ITAT, Mumbai in case of Perfect Filaments Ltd. vs Pr. CIT vide its
Order dated 10-09-2025, in paras-12 & 13, has considered the issue of
providing opportunity of hearing before passing the Revision Order u/s 263
of the Act, as laid down by the Honourable Supreme Court in CIT vs Sri
Amitabh Bachchan and has quashed the new issues in the said case.

e The Honourable Bench of ITAT, Bangalore in the case of M/s.
Poovayya & Co vs Pr. CIT in ITAT No.1217/Bang/2025 - Date of
Order : 20-01-2026(Page No. 986 & 987 of Case Law Compilation
No.5) on the requirement of giving proper and specific opportunity, in para-

26.16 of the said Order has observed as under:-

“26.16 In our considered view, such an approach is legally impermissible. It
is a settled principle in law that the assessee must be put to notice of the exact
reasons for which revisionary jurisdiction is sought to be exercised, and the
final order under section 263 of the Act must be confined to those very
reasons. The learned Commissioner cannot initiate proceedings on one set of
reasons and ultimately revise the assessment on altogether different or
expanded grounds, without giving the assessee a proper and specific
opportunity to meet those grounds.”

e At the time of hearing on 15-06-2026, the learned DR has stated that the
appellant in its submissions dated 12-02-2025 in response to Notice u/s 263
of the Act dated 23-01-2025, the appellant has covered this new issue. The

appellant submits that in response to said Notice, the appellant has made
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detailed submissions on merits of two issues mentioned in the said Notice,
namely (i) allowing of sales commission paid as deduction u/s 48(i) of the
Act and (ii) proposal to tax the sale consideration as Income from Other
Sources and on lack of jurisdiction to exercise revisionary powers u/s 263
of the Act based on the facts and circumstances of the case. To substantiate
its view point that the Binnypet Land sold is capital asset, the appellant has
brought to the notice of the learned Pr. CIT that in previous AYs 2015-16
and 2016-17, his predecessor has exercised his revisionary powers u/s 263
of the Act on the ground that JDA dated 28-03-2011 entered into by the
assessee as a Landowner is adventure in the nature of trade and directed the
AO to tax the income received from JDA under head Income from
Business. In the appeals filed by the appellant against said Revision Orders,
the Honourable Bench of ITAT, Bangalore vide its Order dated 2-09-2022
has held that the JDA is not adventure in the nature of trade, Binnypet
Land contributed under JDA is capital asset and is taxable as income from
Capital gains and not as Business income. The appellant was quite
surprised to see the new issue encompassing majority of paras in relation
thereto, in the Revision Order, when the same was received on 27-03-2025,
despite the fact that the learned Pr. CIT was fully aware that ITAT has
given its findings on same issue in favour of the appellant for previous
AYs. Further, in the Revision Order, the learned Pr. CIT has not considered
any of the detailed objections made by the appellant in its reply dated 12-
02-2025 on all observations made by him in his Notice u/s 263 dated 23-
01-2025 relating to Agreement of Sale without Possession dated 27-05-
2019 and taxing of sale consideration under head Income from Other
Sources.

In the appellant’s case, the learned Pr. CIT has not provided any
opportunity of hearing to the appellant to file its objections on the new
issue, which is included arbitrarily while passing the impugned Revision
Order. The first opportunity of hearing as mentioned in the Notice issued
u/s 263 dated 23-1-2025 on first two issues was afforded on 12-2-2025.
On that day itself, the appellant had filed its detailed objections to the said

two issues. The Revision Order was passed on 24-03-2025, i.e. after a gap
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of 40 days. Therefore, it was imperative for the learned Pr. CIT to give an
additional opportunity of hearing to the appellant and to file its objections,
when he has decided to consider the new issue.

During the fresh assessment proceedings pursuant to the order under
section 263 of the Act, the learned AO of NeFAC has issued Notice u/s
142(1) dated 19-01-2026 raised queries pertaining to this particular new
issue only (taxing sale consideration under head Income from Business).
The said notice was silent on the issue regarding taxing the income under
head Income from Other Sources and also on certain observations made by
the learned Pr. CIT on sales commission paid to Consultant as given in
paras 8,9 & 10 of the Revision Order, as originally envisaged by learned
Pr. CIT in his Notice u/s. 236 dated 23-01-2025. The AO has taxed the
impugned income under head Income from Business in place of LTCG vide
fresh assessment order u/s 263 dated 25-03-2026 (Kindly refer to additional
evidences filed by the appellant on 8-4-2026).

In view of the foregoing facts, the appellant submits that learned Pr. CIT
has failed to adhere to the principles of natural justice by not affording to
the appellant to file its objections to the new issue before its inclusion in the
impugned Revision Order dated 24-03-2025.

Since the learned Pr. CIT has not provided any opportunity of hearing
to the appellant on the new issue before passing the Revision Order on
24-03-2025, the appellant is of the view that inclusion of said issue in
the Revision Order is bad in law and request the Honourable Bench to

quash the said revision order on this ground itself.

. The learned DR stated that all the partners of the appellant Firm are

companies engaged in real estate activities and the Binnypet Land
contributed by one of the partner is stock-in-trade and not capital
asset. (Kindly refer to Revised Grounds of Appeal Nos.16,17 &18)

The appellant submits that when the appellant Firm received the Binnypet
Land as a capital contribution from a partner, it became the exclusive

property of the appellant Firm under section 14 of Indian Partnership

Act,1932 and it loses its previous characteristic as a specific asset of the
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contributing partner. The contributing partner has no exclusive right to
possess or use the said asset.

In this context, the appellant wish to refer to its submissions given in
paras 19.4 and 19.5 at page nos. 51 & 52 of its Written Submissions
filed on 24-02-2026 in support of the above view point.

In this regard, the appellant further submits that the Special Bench of
Tribunal in the case of DLF Universal vs DCIT (2010) 123 ITD 0001
has held that though section 45(3) applies when a capital asset is
introduced into a Firm as capital contribution, it will also apply when
stock-in-trade is introduced into a Firm because the transaction is on
the capital account and stock-in-trade does not retain its character as
stock-in-trade at the point of time of introduction. The ITAT,
Hyderabad in the case of Sai Teja Constructions vs Dy.CIT - Date of
decision — 11-10-2023 has followed the said decision and upheld the

order of the CIT (Appeals) on the above mentioned issue.

. Learned DR pointed out that learned Pr.CIT in his Revision Order

has held that JDA dated 28-03-2011 executed by the appellant in
favour of the Developer is adventure in the nature. (Kindly refer to
Revised Grounds of Appeal Nos.16,17 & 18)

The erstwhile JDA dated 28-03-2011 entered into by the appellant in favour

of the Developer for contribution of Binnypet Land for residential

development is not adventure in the nature of trade.

During AY 2020-21, the appellant has sold the balance undeveloped
UDS available in Parkwest project directly to the above Developer and
the lump sum consideration received from said sale was offered to tax

as Long-term Capital gains in its ITR.

On this issue, the appellant in paras 20.1 to 20.3 (at page nos.60 & 61) of
its Written Submission filed on 24-02-2026 has given submission that JDA
is not adventure in the nature of trade. The Honourable Bench is requested

to kindly consider the same.
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e Further, the appellant’s detailed objections against treating the JDA is
adventure in the nature of trade by learned Pr. CIT in his previous Revision
Orders for the AY 2015-16 and for the AY 2016-17 was considered by the
Honourable Bench of ITAT, Bangalore vide Order dated 2-09-2022 and the
same finds place in the said Order (under Paras Nos.5.1 to 5.20 of the said
Order). The Honourable Bench has held that — “In view of the above, we
are of the opinion that the assessee cannot be said to be carried on the
adventure in the nature of trade in the impugned Land on entering into
JDA dated 28-03-2011” (at para no.7.19 of the said Order). The said

judgement is annexed to Page nos. 1 to 73 of Case Law Compilation No.1.

5. Learned Pr. CIT’s observation that Binnypet Land contributed by the
appellant into JDA and sold under Agreement of Sale without
Possession dated 27-05-2019 is not Capital asset but stock-in-trade .

¢ The appellant submits that in paras 19.2, 19.3, 19.6,19.7 and 19.8 of its
Written Submissions (at page nos.49 -55) filed on 24-02-2026, has
given detailed submissions on the above mentioned issue. The appellant
has furnished the year wise break up of Binnypet Land Cost and
Capital Work-in-Progress appearing in its Balance-sheets and year
wise break up of nature of Other expenses amounting to
Rs.1,22,71,398/- debited to Capital Work-in-Progress during the period
1-7-2008 to 30-9-2011 (till the Land was contributed under JDA) in a
tabular form and also the nature of said expenses, for kind

consideration of the Honourable Tribunal.

e To substantiate the above mentioned facts, the appellant vide its
affidavit for additional evidence dated 7-04-2026 has filed on 8-4-2026
copies of following documents filed before the Honourable Bench for

kind consideration:-

i) Binnypet Land Ledger Account recording the receipt of Land
contribution by the Partner into the Firm (Annexure-4 to Additional
documents)
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e ii) Year-wise break up of Binnypet Land cost at Rs.4,34,61,326/- and
Capital WIP including break up nature of other expenses of
Rs.1,22,71,398/- debited to Capital WIP, as appearing in the Balance-
sheets for FYs 2008-2009 to 2011-2012 (Annexure-5 to Additional
documents)

iii) Copies of audited Financial Statements for FY 2008-2009 to FY
2013-14 reflecting the Binnypet Land and other expenses shown under
Schedule - Capital WIP in the Balance-sheets as at 31st March
respectively (Annexures-6 to 11 to Additional documents). These
financial statements pertains prior to receipt of income from JDA by
the appellant.

e As stated above, the Honourable Bench of ITAT, Bangalore in its
Order dated 2-09-2022 for AYs 2015-16 and 2016-17 has held that JDA
is not adventure in the nature of trade, Binnypet Land is Capital asset
and hence income received from JDA is taxable under head Capital

gains and not under head Income from Business.

6. Learned Pr. CIT observations in first part of para-17 of the Revision

Order on few covenants contained in the JDA dated 28-3-2011 to prove
that the appellant is not a mere Land owner but actively engaged in the
development of Lands.
* In paras 19.9 (a) to (f) of the Written Submissions (at page n0s.55-59)
filed on 24-02-2026, the appellant has given detailed explanations/
clarifications on few covenants from JDA as pointed out by the learned Pr.
CIT in para-17 of the Revision Order to prove that the appellant is not
actively engaged in the development of Lands and Binnypet Land is not
Stock-in-trade and is a Capital asset. The appellant requests the Honourable
Bench to kindly consider the same.

* The appellant submits that the observations given by the learned Pr.

CIT in para-17 of the impugned order that the appellant has treated the

Binnypet Land as stock-in-trade is incorrect and based on wrong

assumption of facts. Further, in its every Balance-sheet, the said Land was

shown as Fixed Asset/Capital WIP and the appellant has neither treated
the said Land as stock-in-trade nor done any activities or improvement

/development on said Land by itself.
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7. In para-6 of the Revision Order, the learned Pr.CIT has observed that
“The assessee has also claimed certain business expenditure in the return
of income which shows the intention of the assessee was to conduct
business by entering into the Development Agreement dated 28-03-2011.”

e The appellant submits that in its ITR for AY 2020-21, the appellant has
claimed General and Administrative expenses amounting to Rs.72,22,280/-
as set off u/s 71(2) of the Act. When the learned AO has found that the
appellant has neither carried out any business activities nor earned any
income from business during AY 2020-21, like previous AYs, he has
issued a show cause notice dated 17-09-2022 to the appellant to disallow
the said General and Admin expenses (Page No0.228-229 of Paper Book
No.1). The appellant had filed its response dated 20-09-2022 (Page No.230-
245 of Paper Book No.1) to the said show cause notice. In the said show
cause notice, the learned AO has given the details of General and Admin
expenses claimed by the appellant in its ITR. In the assessment order u/s
143(2) dated 29-09-2022, the learned AO has disallowed the said expenses
of Rs.72,22,280/- on the ground of accounting principle matching concept.

e The appellant submits that from AYs 2015-16 to 2018-19 including AY
2020-21 it has claimed only General & Administrative expenses as set off
u/s 71(2) of the L'T. Act in previous years, which were disallowed by
learned AOs during scrutiny assessments on the ground that appellant has
no business income and NIL business activities during the relevant
previous years.

e All these General and Admin expenses are revenue in nature and are
incurred to keep its legal existence alive, to maintain its establishment & to
facilitate smooth conduct of its activities. The appellant has not incurred
any business expenses pertaining to any business activities in any previous
years.

e Therefore, the observations of the learned Pr. CIT that the appellant has
claimed certain business expenditure in its Return of Income in previous

years is factually incorrect.
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Appellant’s Response to Remand Report dated 12-06-2026
submitted by the learned DR before the Honourable Bench at the
time of hearing on 15-06-2026.

8. Assumption of jurisdiction u/s 263 is valid and in accordance with
Law as contended by learned jurisdictional AO.

*  Learned JAO in his Remand Report has stated that the AO had failed to
examine whether the income was assessable under the head “Capital Gains or
Profits and Gains of Business or Profession. The learned Pr. CIT has recorded
detailed reasons, examined the assessment records, considered the submissions of
the assessee and therefore the assumption of jurisdiction under section 263 was
valid and in accordance with law.

* The appellant in its response to Point No.l hereinabove has made its detailed
submissions on the above point for kind consideration of the Honourable Bench. In
the Written Submission filed on 24-02-2026, vide paras 4 to 13 (at page nos.1-22)
under heading Legal issues, the appellant has elaborately made submissions in
support of its Revised Grounds of Appeal Nos.1 to 11 regarding learned Pr. CIT
lacks revisionary powers to exercise jurisdiction under section 263 and the
Revision Order dated 24-03-2025 is bad in law, for kind consideration of the

Honourable Bench.

9. Revisionary proceedings initiated on basis of audit objections raised by
the Revenue Audit Party (RAP).

e The appellant’s learned Authorized Representative in the hearing held on
15-04-2026 made submission on the above issue. He has drawn the kind
attention of the Honourable Bench to the additional documents filed on 8-
04-2026, wherein the learned JAO has admitted the fact the RAP has raised
few audit objections for AY 2020-21 in his reply dated 12-03-2026 to
appellant’s RTT application.

¢ In the Remand Report, the learned JAO has not categorically denied that
the revisionary proceedings u/s 263 of the Act were not initiated based on

audit objections.

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 63 of 271

e The appellant vide its letter dated 16-06-2026 has again requested the
learned JAO to furnish copies of audit objections. The learned JAO in her
reply dated 18-06-2026 informed that audit objection constitutes an internal
communications exchanged between the Audit Party and Department and
such documents are meant for administrative and supervisory purposes and
are not intended for disclosure to the assessee. Copies of both letters are
annexed here to for kind perusal of the Honourable Bench.

e The appellant humbly submits that if the said audit objections are not taken
into consideration by the learned Pr. CIT while issuing the Notice u/s 263
dated 23-01-2026, then why the Revenue is reluctant to produce the copies
of said objections before the Honourable Bench to contradict the additional
grounds on audit objections raised by the appellant. The Honourable
Supreme Court in its decision in case of Union of India vs Rai Singh Deb
Singh Bist (1973) 88 ITR 200 (SC) (15-12-1972) when the Department
failed to produce the report made by the ITO to the CBDT in the course of
a writ petition, has observed that “No reason was given for not producing
those records. These circumstances give rise to an adverse inference
against the Department. We are constrained to come to the conclusion
that the records in question were not produced because they did not assist
the Department’s case.”

e As regards two case laws submitted by the learned DR, in both cases, the
learned AO has not made proper inquiries on the facts pointed out in the
audit objections and hence due to lack of inquiry on those aspects, the
Honourable High Court and ITAT has treated the audit objections valid so
far as facts of the issues are concerned. However, the appellant is of the
humble opinion that the Audit Party is refrained from giving any opinion
on the legal and taxable implications based on the facts missed out by the
learned AO. In the case of the appellant, there was detailed inquiries

conducted by the learned AO before accepting the income as LTCG.

10. Learned JAQO’s objection to admissibility of additional documents
submitted by the appellant under Rule 29 of the Income-tax Appellate
Tribunal Rules,1963.
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Though the learned JAO is questioning the admissibility of additional
documents submitted by the appellant on 8-04-2026, but the Revenue is
admitting the fact that the appellant has shown the Binnypet Land as
Capital asset under heading Fixed Asset/ Capital Work-in-Progress in its
Balance-sheets every year and not as Stock-in-trade. The learned JAO has
stated that “the audited financial statements only evidence the accounting
classification adopted by the assessee and do not override the factual
findings arising from the JDA, development activities undertaken, revenue
sharing arrangements and other attendant circumstances indicating
commercial exploitation of the Land.”

The appellant submits that in paras -19,20 and 21 of the Written
Submissions (at page nos.49 to 66) filed on 24-02-2026 before the
Honourable Bench, the appellant has explained the facts of the appellant
case in detail and merits of the observations made by the learned Pr.CIT in
the Revision Order on the above issue. The appellant requests the
Honourable Bench to kindly consider the said submissions of the appellant

given in the Written Submissions dated 23-02-2026.

Honourable Karnataka High Court decision dated 13-9-2022 M/s.
Embassy Brindavan Developers vs CIT (2022) 145 taxmann.com 527
(Karnataka) — (Case Law Compilation No.1 Page nos.104-109) and
SLP filed by the Revenue before the Honourable Supreme Court was
dismissed on 18-11-2024 (2024) 169 taxmann.com 137 (SC).

In support of the appellant’s case, the appellant place reliance on
Hon’ble Karnataka High Court in case of M/s. Embassy Brindavan
Developers vs CIT wherein the Honourable High Court following the
decision of Honourable Supreme Court in Malabar Industrial
Company and the same Court decision in M)/s. Cyber Park
Development and Construction Ltd. ( Case Law Compilation No.1 -
Page -120-122) has held that when two plausible views are available
and the Assessing Officer has taken one view, the jurisdiction
under Section 263 of the IT Act cannot be exercised. The appellant

submits that several facts of the said case is similar to that of
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appellant’s case. In addition, in the appellant’s case, the Honourable
Bench of ITAT, Bangalore vide Order dated 2-09-2022 has held that
the JDA is not adventure in the trade and Binnypet Land is Capital
asset and income is taxable under head Capital gains, whereas in the
above case, the ITAT has remanded the case to AO to decide the
matter on merits.

¢ Honourable Karnataka High Court in the above mentioned judgment

dated 13-09-2022 has held that —

i) The Court noted the fact that the Land was purchased with an intention to
construct a Tech Park, but for paucity of funds, it could not be developed and
the land was ultimately sold by the assessee.

(ii) No expenditure towards development of the Land was incurred by the
assessee and the expenditure incurred is for interest, professional charges and
brokerage.

(iii) The Court took note of the fact that the transaction was a solitary
transaction and no development activity, whatsoever was made by the
assessee.

(iv) The Court noted that in Taparia Tools Ltd, the Honourable SC has
observed that it has been repeatedly held that the entries in the books account
are not determinative or conclusive and the matter has to be examined on the
touchstone of provisions contained in the Act.

iv) The Court came to the conclusion that Land was purchased and sold
without any development no elaborate enquiry was required and AO has
noted the facts required for the case and passed the assessment order.

v) The Court further held that in view of the authority in Malabar Industrial
Company Ltd. and relying on the decision of same Court in Cyber Park
Development & Constructions Ltd. merely because two plausible views are
available and the AO has taken one view, the jurisdiction u/s 263 of the Act
cannot be exercised. Court held that the invoking of section 263 in the facts
and circumstances of the case was erroneous.

¢ In the above context, the appellant requests the Honourable Bench to
kindly to refer paras 10 to 16 of the said judgement, filed by the
appellant in Case Law Compilation No.1 at page nos. 104-109.
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e Further, the SLP filed by the Revenue against the aforementioned
judgment was dismissed by Honourable Supreme Court on 18-11-2024
(2024) 169 taxmann.com 137 (SC).

¢ In the above context, the appellant wish to refer to the recent decision
of ITAT, Bangalore in case of Mathikere Ramaiah Seetharam vs Dy.
CIT in ITAT No.1286/Bang/2025 dated 28-11-2025, wherein the
Honourable Bench in paras-4 and 5 of the said Order has concurred
with the findings given by the learned CIT (A) that “the assessee had
consistently disclosed the Land as fixed asset in his balance-sheet and
had never treated it as stock-in-trade. The learned CIT(A) has held that
merely entering into a Joint Development Agreement does not convert a
capital asset into stock-in-trade, nor does the sharing of revenue make

the assessee a real estate developer.”

12.Additional submissions on the observations made by the
learned Pr. CIT in later part of Para-17 of the Revision
Order regarding taxing the sale consideration under head
Income from Other Sources. (Revised Grounds of Appeal
Nos. 12,14 & 15)

e In respect of the above mentioned observations of the learned Pr. CIT in
para-17 of the Revision Order, and in support of its Revised Grounds of
Appeal Nos.12, 14 & 15, the appellant in paras 16,17 and 18 of its Written
Submissions dated 23-02-2026 (Page Nos. 30 to 48) has given elaborate
submissions. The Honorable Bench is requested to kindly consider the said
submissions of the appellant.

e In the said written submissions, the appellant has given explanations on
following aspects:-

(i) Reasons for not executing the Sale Deed in favour of the
Developer/Purchaser for sale of undeveloped UDS of the Parkwest project
on receipt of full sale consideration.

(i) Explanations on payment of inadequate stamp duty of Rs.20,000 on
registered Agreement of Sale without Possession dated 27-5-2019, as the
same has to be borne by the Purchaser and to save substantial stamp duty,
the Purchaser has insisted to execute Agreement of Sale without
Possession.
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(iii) Purchaser and the appellant had received a Notice dated 23-12-2022
from District Registrar under section 46A of Karnataka Stamp Act,1957 for
recovery of stamp duty short levied on said Agreement of Sale. The
Developer has filed a writ petition before the Hon’ble Karnataka High
Court challenging the validity of said recovery notice. In terms of then
prevailing Article 5(e)(i) of Karnataka Stamp Schedule, in case of an
Agreement of Sale without possession attracts maximum stamp duty of
Rs.20,000/-. Whereas in Explanation-1 given therein when a reference to
Power of Attorney granted separately by the seller to the purchaser in
respect of property which is subject matter of such agreement, then the
possession of property is deemed to have been delivered and such
agreement would attract stamp duty equivalent to a Conveyance Deed.
Copy of the relevant Article 5 (e) (i), (ii) and Explanation-1 is enclosed.

(iv) The appellant had received full sale consideration at the time of
execution of registered Agreement of Sale on 20-06-2019 and hence
appellant has no economic interest, benefits and income arising out of UDS
sold to the Purchaser. It has extinguished all such rights in favour of the
Purchaser.

(v) Agreement of Sale without Possession dated 27-5-2019 (registered on
20-6-2019) executed by the appellant (as a Seller) in favour of the
Purchaser/Developer is comprehensive and far-reaching, conferring all
rights, interests, economic benefits, entitlements, development rights, on
said Undivided Share of Land (UDS) in favour of the Purchaser including
the power to sell to any third party buyers as they may wish without
seeking any consent from the assessee. As such, the Purchaser has become
De-facto Beneficial Owner of the said UDS sold to them by the appellant
with effect from date of said Agreement of Sale.

(vi) The registered Agreement of Sale without Possession dated 27.5.2019
is a comprehensive Agreement bestowing bundle of absolute rights and
benefits in favour of the Purchaser for its enjoyment as an apparent/
beneficial owner of the Property sold by the appellant and not a mere
contract of sale without transfer of ownership as observed by the learned
Pr. CIT.

(vii) The Sellers is bound unconditionally to deliver and put the Purchaser
or anyone claiming through the Purchaser, the legal possession of the UDS
sold or any parts thereof on execution of Sale Deed and Sellers have no
right to refuse/ withhold the legal possession. Physical custody of the Land
(by way of License) is with the Purchaser since April,2011 onwards.

(viii) Unconditional right of conveyance granted in favour of the Purchaser

or their Nominees together with Power of Attorney in favour of the
Purchaser.
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(ix) The Sellers (appellant) have conferred absolute rights in favour of the
Purchaser, including extending the two Power of Attorneys already granted
to the Purchaser to deal with the property agreed to be sold in any manner
or part with possession of the same on behalf of the Sellers, as they think fit
and proper.

(x) The Purchaser is entitled to nominate all their right, title and interest in
the Property agreed to be sold or any parts thereof to any third party,
including the buyers of the flats constructed therein without seeking any
consent from the Sellers.

(xi)Right of Specific Performance of the Agreement of Sale is granted in
favour of the Purchaser by the Sellers (appellant), but the Sellers have no
right of specific performance.

(xii) The appellant had handed over all original/ certified copies of title and
other related documents pertaining to Parkwest Project Land to the
Purchaser on 20-6-2019.

(xiii) Learned Pr. CIT’s contention that registered Agreement of Sale
without possession dated 27-5-2019 executed by the assessee is merely a
contract to sell without transfer of ownership is based on incorrect
assumptions on the facts of the case and misinterpretation of the registered
Agreement of Sale dated 27-5-2019.

(xiv) Appellant had relinquished and/ or extinguished all its rights, powers,
benefits, economic interest, entitlements, development rights etc accruing
on the Land(UDS) sold vide registered Agreement of Sale dated 27-5-2019
in favour of the Purchaser and consequently all its rights on said Land
including the right of conveyance and specific performance of the said
Agreement stand extinguished from the date of registration said Agreement
of Sale on 20-6-2019. Hence the transaction regarding sale of Land effected
through registered Agreement of Sale without Possession dated 27-5-2019
is squarely falls under sub-clauses (i), (ii) and (vi) of section 2(47) read
with section- 269- UA2)(f) (ii) of the L. T.Act, 1961 and hence it is a
transfer of capital asset within the meaning of said section and is therefore
liable to tax under head Capital gains under section 45 of the IT Act and not
taxable under head Income from Other Sources as opined by the learned Pr.
CIT in his revision order.

(xv) The Agreement of Sale dated 27-5-2019 executed by the appellant
in favour of the Purchaser for sale of said Land, falls under sub-clauses
(i), (ii) & (vi) of section 2(47) of the IT Act read with section 269-UA
(2)()(ii) of the Act and is transfer of a capital asset and said Land
being a capital asset is liable to capital gains tax only.

(xvi) According to cardinal principle laid down by the Hon’ble

Supreme Court in several cases, that the heads of income provided in
various sections of the Income-tax Act are mutually exclusive and if the
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income from a source falls within a specific head, the fact that it may
indirectly be covered by another head will not make the income taxable
under the latter head.

The appellant submits that during the course of fresh assessment
proceedings under section 263 of the Act, pursuant to above directions
given by the learned Pr. CIT in his Revision Order, no query was
raised by the learned FAO of NeAFC in his Notice issued u/s 142(1) of
the Act dated 19-01-2026 (copy of said Notice is enclosed). Further,
taxing of sale consideration under head Income from Other Sources
was not all considered by the learned FAO in the Fresh Assessment
Order dated 25-03-2026 passed under section 263 of the Act in case of
appellant. Copy of said assessment order dated 25-03-2026 has been
submitted on 8-04-2026 as Additional Documents vide Annexure-12.
Hon’ble Supreme Court, in several cases, held that ¢ sale, exchange or
relinquishment of asset or extinguishment of any rights therein” and or
any transaction, which has the effect of transferring or enabling the
enjoyment of any immovable property and de-facto transfer of
immovable property in substance though title may not be transferred
in law are transfer within the meaning section — 2 (47) of the Act and is
liable to Capital gains.

Honourable Bench is requested to kindly refer to the various decisions
of Hon’ble Supreme Court, Karnataka High Court and other High
Courts and ITATSs listed out by the appellant in the above mentioned
Written Submissions (at page nos.45-46) filed on 24-02-2026 in support
of the appellant’s contentions on the above mentioned Issue.

The appellant submits that during the course of fresh assessment
proceedings under section 263 of the Act, pursuant to above directions
given by the learned Pr.CIT in his Revision Order, no query was raised
by the learned FAO of NeAFC in his Notice issued u/s 142(1) of the Act
dated 19-01-2026. Further, taxing of sale consideration under head
Income from Other Sources was not all considered by the learned FAO
in the Fresh Assessment Order dated 25-03-2026 passed under section
263 of the Act in case of appellant.
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The appellant prays this Hon’ble Tribunal to Consider the written submission
in support of the revised grounds of appeal filed on 24.02.2026 along with this
submission and allow the appeal filed by the appellant for the advancement of

substantial cause of justice.

Place : Bengaluru
Date : 25-06-2026 APPELLANT

8.2 Further, the assessee has submitted the following written

submissions in support of the revised grounds of appeal:

BEFORE THE HON’'BLE INCOME-TAX APPELLATE TRIBUNAL,
BENGALURU ‘A’ BENCH, BANGALORE.

Name & Address of the Appellant M/s ETA Star Infopark

No. 501, 502, Front Wing, 5th
Floor, North Block, Manipal Center,
120, Dickenson Road,

Bengaluru 560042.

PAN AACFE6010C

Assessment Year 2020-21

Order appealed against passed by | Order under section 263 of the
Income-tax Act, 1961 (“the Act”)
dated 24/03/2025) passed by
learned Principal Commissioner
of Income-tax, Bangalore-1,
Bangalore.

ITA No. 1194/BANG/2025

WRITTEN SUBMISSIONS IN SUPPORT OF THE REVISED
GROUNDS OF APPEAL
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1. Background of the appellant’s case

(a) The appellant is a registered Partnership Firm constituted on 2.7.2008
The appellant is an investment Firm engaged mainly in making investments
in shares of the Companies in the Group and holding the said investments
on long-term basis to derive capital appreciation.

(b) Till today, the appellant has neither carried out any business activities
including real estate business nor earned any income from business.
Except Land at Binnypet (received as capital contribution from a Partner of
the Firm), the appellant was not holding any other Land parcel and not

carried out any development activities by itself on said Binnypet Land.

(c) Initially, the appellant together with another Landowner (a Partner of
the Firm) had entered into a JDA dated 28-3-2011 with M/s. Relationship
Properties Pvt. Ltd. (RPPL) and contributed the Binnypet Land measuring
42 acres into said JDA for development of a residential project (known as
Parkwest) during a period of 8 years. The other Landowner had contributed
Land measuring 5.04 acres into said JDA. Both Landowners together were
entitled to 31% revenue share from Parkwest project, out of which, the

appellant share was 26.323%.

(d) On account of inordinate delay in commencing the project by the
Developer, pursuant to the terms of JDA dated 28-3-2011, the appellant
had received revenue shares from JDA towards Land contribution during
FYs 2014-15 to 2018-19 (AYs 2015-16 to 2019-20) and offered the said
income as Long-term Capital gains (LTCG)in its ITRs and after conducting
complete scrutiny (except for A 'Y 2019-20), the respective learned
Assessing Officers (AO) had accepted the same in the assessment orders
passed u/s 143(3) of the Act. During scrutiny assessments, on finding that
the appellant had not carried out any business activity nor earned any
income from business, the nominal General & Administrative expenses
claimed as set off u/s 71(2) of the Act against LTCG and Interest Income by
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the appellant was disallowed following the “Matching Principle” concept
adopted in accounting principles.

() During AY 2020-21 (pertaining to this appeal), on account of
considerable delay in executing the Parkwest project by the Developer
(50% of the project was completed then), the appellant and other
Landowner, after series of negotiations through a Consultant, had sold the
undeveloped Undivided Share of Land (UDS) admeasuring 6,42,790.53
sq.ft in the said project (out of total extent of UDS of 14,71,405 sq.ft. for
entire project) to the Developer/Purchaser directly against receipt of full
sale consideration of Rs.560.03 Crores. The share of the appellant, being
84.91% works out to Rs.475.50 Crores.

(9) Since the full sale consideration was received, initially, the appellant
had requested the Purchaser (Developer) to execute a Sale Deed for sale
of undeveloped UDS to them. However, the Developer represented that
they would be continuing with the development of the project for remaining
5 Towers and after development, they would be selling and conveying
transfer of ownership on the constructed flats together with the
proportionate UDS to the respective flat buyers based on the two Power of
Attorneys conferred upon them earlier. Since the Sale Deed attracts
substantial stamp duty, the Purchaser had insisted that the appellant
should execute a comprehensive Agreement of Sale without Possession
and extend the two Power of Attorneys granted to them earlier. The said
Agreement of Sale without Possession would only attract a nominal stamp
duty of Rs.20,000/- (as compared to Rs.34 Crores approximately in case of
Sale Deed) at that time. Further, the entire project Land was under their
custody in terms of License granted under previous JDA. Since the
Purchaser is liable to pay the stamp duty, the appellant has acceded to
their request. Subsequently, pursuant to audit objections raised by C&AG,
the District Registrar, has issued a Notice dated 23-12-2022 for recovery
of deficit in stamp duty to the Purchaser and copy endorsed to the
appellant. The Purchaser has filed writ petition before Karnataka High

Court on 27-1-2023 against said recovery notice and same is pending.
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2. Assessment Proceedings for AY 2020-21 before NeAFC, Delhi

(a) The appellant had filed ITR for the impugned assessment year 2020-21
on 07.01.2021 declaring total income of Rs.469.57 Crores (consisting of
LTCG of Rs.460.69 Crores and interest income of Rs.9.60 Crores). (Page
No.144-210 of Paper Book No.1).

(b) The ITR filed by the appellant was selected for complete scrutiny by
Assessment Unit of NFAC, Delhi vide its Notice u/s 143(2) of the Act dated
29.06.2021 (Page No0.97-98 of Paper Book No.1)

(c) The learned Assessing Officer had issued notice under section 142(1)
of the Act dated 06.12.2021 (Page No0.99-101 of Paper book No.1) calling
for the appellant to file response. The learned Assessing Officer issued
another notice under section 142(1) of the Act dated 03.08.2022 raising
several queries (Page no. 109 to 114 of Paper Book No.1)

(d) The appellant had filed responses dated 16.12.2021 (Page No.102-108
of Paper Book No0.1)19.08.2022 (Page Nos,121 to 143 of Paper Book
No.1) and 14.09.2022 (Page No0.222-224 of Paper Book No.1). .

(f) The learned Assessing Officer issued show cause notice dated
17.09.2022 to the appellant to disallow the General and Administrative
expenses of Rs.72,72,280/- claimed as set off u/s 71(2) of the Act (Page
No.228-229 of Paperbook No.1). The appellant filed response dated
20.09.2022 (Page No0.230-245 of Paperbook No.1) to the said show

cause notice.

(9) The learned Assessing Officer passed assessment order dated
29.09.2022 (Page no.42-47 of Appeal Memo) accepting the LTCG and
interest income declared in the ITR and disallowed the General and

Administrative expenses of Rs.72,22,280/- on the ground that the appellant
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had neither carried out any business activity nor earned any income from

business during the AY

3. Revision Proceedings u/s 263 of Act for AY 2020-21 before learned
Pr. CIT
(a) Subsequently, based on audit objections, the learned Principal
Commissioner of Income Tax, (Pr. CIT), Banglore-1 had issued a Notice
dated 23-1-2025 under section 263 of the Act (Page no.48-50 of Appeal
Memo).

(b) The appellant filed response dated 12.02.2025 (Page no.51-110 of
Appeal Memo) with detailed objections to the proposed revision under
section 263 of the Act on the issues mentioned in the said notice. The
appellant in the said response explained in detail the facts of appellant’s
case on merits, lack of jurisdiction under section 263 of the Act, cited
various case laws supporting the merits of the case and on jurisdictional

issues.

(c) The learned Principal Commissioner of Income-tax, without appreciating
the response dated 12.02.2025, the merits of the objections raised and the
annexures enclosed to the said objections, passed a revision order dated
24.03.2025 under section 263 of the Act (Page no.29-41 of Appeal
Memo)has set aside the assessment order and directed the Assessing
Officer to pass fresh order after carrying out the necessary verification and
examination regarding treatment of income arising in view of “Agreement of
Sale Without Possession” executed on 27-05-2019.While passing the
said revision order, the learned Principal Commissioner of Income-tax
has added one more issue regarding taxing of the sale consideration
under head Income from Business for which no opportunity was
provided to the appellant to file its objections to the said Issue.

4. Issues contested in this appeal by the appellant
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In this appeal, the appellant is contesting following issues(under broad
heading ‘Legal Issues’ and ‘Merits of the Issues’ separately) for kind
consideration of this Hon’ble Tribunal :-

A. Legal Issues contested in this appeal

Issue No.1 : Grounds on invoking the provisions of section
263 of the Act by the learned Pr.CIT-1, Bangalore are
without jurisdiction. (Kindly refer Revised Grounds of
Appeal Nos. 1 to 8).

Issue No. 2 : Order passed under section 263 of the Act is
bad in law. (Kindly refer Revised Grounds of Appeal Nos. 9
to 11)

Issue No.3 : Grounds on Order passed under section 263 of
the Act is in violation of principles of Natural Justice (Kindly
refer Revised Grounds of Appeal Nos.19 & 20).

B. On Merits of the Issues contested in this appeal

Issue No.4 : Merits on learned Pr.CIT’s observations that
the learned AO has not conducted detailed inquiry and
proper verification in respect of sale commission of
Rs.11,22,17,066/- paid to a Consultant, M/s. BHN Foods and
hence the action of learned AO allowing the claim of
appellant as deduction under section 48(i) of the Act from
LTCG is erroneous (Kindly refer Revised Grounds of Appeal
No.13).

Issue No.5 : Merits on Learned Pr. CIT’s opinion in holding
that the registered Agreement of Sale without Possession
dated 27-5-2019 did not constitute a valid “transfer” under
section 2(47) of the Act and hence the full sale
consideration received is not taxable under head “Capital
gains” but same is taxable under head ‘Income from Other
Sources’. (Kindly refer Revised Grounds of Appeal Nos.12,
14 and 15)
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Issue No.6 : Merits on Learned Pr. CIT’s alternative opinion
holding that the impugned income received from sale of
undeveloped Land/UDS vide registered Agreement of Sale
without Possession dated 27-5-2019 is taxable under head
‘income from Business’ instead of ‘Capital gains’ on the
ground that the Binnypet Land/UDS sold is stock-in-trade
and the JDA dated 28-3-2011 entered into with the
Purchaser/Developer previously on said Land is adventure
in nature of trade. (Kindy refer Revised Grounds of Appeal
Nos. 16,17 & 18)

Issue No.7 : Additional Grounds of Appeal — Audit
Objections cannot be a basis of revision of assessment
orders under section 263 of the Act.

A. Legal Issues contested in this appeal

Issue No.1: Grounds on invoking the provisions of section
263 of the Act by the learned Pr.CIT-1, Bangalore are
without jurisdiction (Kindly refer Revised Grounds of
Appeal Nos. 1 to 8).

4.1 Appellant case for AY 2020-21 was selected for complete scrutiny

Appellant case was selected for complete scrutiny vide Notice u/s
143(2) of the Act dated 29-6-2021 by Assessment Unit of NFAC, Delhi.
Thereafter, two Notices u/s 142(1) dated 6-12-2021 and 3-8-2022were
issued calling for exhaustive details on several issues mentioned in the
said Notices.In response to said notices, the appellant had furnished all the
details as asked for, vide its responses dated 16.12.2021, 19.08.2022 and
14.09.2022.

4.2 Query was raised on nature of business activity carried out and
sources of income earned with description of expenses incurred and
to provide copies of ITR, audited financial statements, etc.

i) In the Notice u/s 142(1) dated 3-8-2022, the first query was providing a

detailed note on the nature of business activity carried out, different
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sources of income earned with the description of expenses incurred during
the year.

i)  Second query was providing copies of the ITR, Audited Financial
Statements with all Annexures and Notes to Account, audit report and
computation of income.

i) In its response dated 19-8-2022, the appellant had submitted its replies
to both queries, explained the sources of income earned with description of
direct and indirect expenses incurred during the year. The appellant also
furnished copies of ITR, audited financial statements and computation of

income.

4.3 Queries were raised and details were provided to learned AO on
Long-term Capital Gains pertaining to sale consideration received
from sale of Undivided Share of Land (UDS) directly to the
Developer/Purchaser vide registered Agreement of Sale dated 27-5-
2019

i) The Assessment Unit of NFAC (hereinafter referred to ‘learned AO’)
in the notice under section 142(1) of the Act dated 03.08.2022, vide
queries Nos.5, 6, 7.a) & b), 8.a) to 8.e) (Page No. 109 to 114 of Paper
Book No.1) had raised queries pertaining to the issues raised in the
notice under section 263 of the Act dated 23.01.2025, which were
replied to by the appellant vide its response dated 19.08.2022.(Page
No. 121 to 143 of Paper Book No.1).

ii) During the scrutiny proceedings, detailed inquiries were made by
learned FAO on LTCG relating to income received on sale of UDS to
the Purchaser/Developer vide registered Agreement of Sale without
Possession dated 27-5-2019. The appellant had submitted all the details
as sought by the learned AO in response to their Queries Nos.7 &8.a) to e)
in the Notice dated 3-8-2022. The learned AO had verified the details and
explanations given and documents submitted by the appellant including the
registered Agreement of Sale and came to the conclusion that the income
received from sale of UDS to the Purchaser/Developer pursuant to said
Agreement of Sale without Possession is Capital gains and hence
accepted the LTCG offered by the appellant in its ITR.
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i) The appellant therefore submits that the observation in the
impugned order under section 263 of the Act that “Assessing Officer
had not examined the issue of treatment of sale consideration of
impugned Land as business income / income from other sources or
capital gains” is factually incorrect and without any basis and

tantamount to ordering for making fishing and roving enquiries.

5.1 Queries were raised on sales commission paid and details were

furnished.

i) Queries were raised and details were furnished to learned AOin
respect of Sales Commissioner of Rs.11,22,17,066/- paid to M/s. BHN
Foods, which is claimed as deduction u/s 48(i) of the Act from Long-
term Capital gains in the ITR.

ii) In para-14 of revision order (Page No.35 of Appeal Memo), the
learned Pr. CIT has accepted that during the assessment
proceedings, the appellant has furnished leger extracts and bank
account statements relating to payment of sales commission of
Rs.11,22,17,066/- paid to M/s BHN Foods.

iii) The learned AO in the Notice dated 03.08.2022 has raised the
queries vide query Nos. 5 and 6 (Page No.109 to 114 of Paper Book
No.1) on all the expenses (direct or indirect) debited to the Income
and Expenditure Account, which includes the sales commission paid
by the appellant to M/s. BHN Foods. iv) In response to above queries
No.s5 and 6, the appellant had submitted following documents to
learned AO in respect of Sales Commission paid :-

i) Details of Party-wise expenses incurred exceeding Rs.5 Lakhs during FY
2019-2020.(Page No. 7 to 8 of Paper Book No.1)

i) Ledger Account of M/s. BHN Foods, wherein the payment of sales
commission through HDFC Bank Account on 5-7-2019 and debiting of
brokerage expenses on 22-7-2019 on receipt of Tax Invoice from BHN

Foods are reflected. (Page No.9 to 10 of Paper Book No.1)
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i) Detailed statement showing the particulars of TDS deducted on
expenses debited to Income & Expenditure Account together with an
explanation that sales commission of Rs.11,22,17,066 (with GST) paid to
M/s. BHN Foods (Consultant) for sale of UDS in Parkwest project at
Binnypet is included in Cost of Acquisition in Schedule-11 — Income from
Long-term Capital gains and claimed the same as part of cost of acquisition
against LTCG in the ITR/Computation of Total Income. (Page No.11 to 13
of Paper Book No.1)

iv) Copy of relevant Bank Account statement for July,2019 in respect of
current account n0.502000005793626 with HDFC Bank Ltd. was submitted
to learned AO (vide its response dated 16-12-2021 to Notice u/s 142(1)
dated 6-12-2021 referred to above) wherein the payment of sale
commission to M/s. BHN Foods is appearing. (Page No. 14 of Paper
Book No.1).

v) Learned AO has verified the bona fide of the sales commission
paid from the details as called for and submitted (including Bank
payment details) during the assessment proceedings.

5.2 Allowing the deduction of sales commission expenditure by
learned AO after due verification of details and documents submitted
is not erroneous as observed by the learned Pr. CIT.

i) Accounting of sales commission expenditure incurred by the appellant is
not through journal entry and but on actual payment made to M/s. BHN
Foods through Bank Account on 06.07.2019 after deducting applicable
TDS thereon.

i) The appellant had furnished all the details, as called for, pertaining to
sales commission paid to M/s. BHN Foods including Bank payment details
as well as the justification for the said payment, vide its response dated
19.08.2022 (Page No.121 to 143 of Paper Book No.1)

i) Learned AO had verified the genuineness and necessity of the said

expenditure and found the same in order.
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iv) Learned AO had allowed the said expenditure as deduction under
section 48(i) of the Act, on satisfying that the same was incurred wholly and
exclusively for earning the Long-term Capital gains by the appellant.

v) Therefore, the learned Pr.CIT’s observations that allowing the
sales commission paid as expenditure without verification of same by
the learned Assessing Officer is factually incorrect and is not

erroneous.

6. Adequate and proper inquiries have been made by learned AO and
examined the records of the appellant in right perspective

6.1 Learned AO has conducted detailed inquiry and came to the
conclusion that the income received from sale of UDS is Capital gains
and allowed the deduction of sales commission from LTCG and also
ascertained that the appellant has not carried out any business
activities.

i) From the foregoing facts of the appellant’s case, it is clear that the
learned Assessing Officer has examined the records of the appellant in
right perspective and has done proper and adequate inquiries on the nature
of activities carried out by the appellant during assessment year 2020-21.

i) The learned AO applied his mind in reaching a conclusion that the
appellant has not done any business activity and not derived any income
from business.

i) The learned Assessing Officer has passed the assessment order after
diligently carrying out the scrutiny proceedings and hence there is no
reason to assail the same on the pretext of non-application of mind.

iv) The appellant submits that once it appears that the AO has
conducted the enquiry on the issues on which learned Pr. CIT seeks
to exercise jurisdiction u/s 263 of the Act, then the learned Pr. CIT
must record conclusive findings or error and prejudice and cannot
remit back the issues for a further inquiry or fresh consideration.

i) Since the appellant does not exercise any control over the drafting of
the assessment order, therefore, the record of the assessment must be

seen in its entirety to determine whether any enquiry was made or not.
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6.2Hon’ble Supreme Court its decision dated 4-4-2025 in case of PCIT
vs M/s. V.Con Integrated Solutions Pvt. Ltd. — CIT can exercise power
u/s 263 by making an addition and not by way of remand.

The appellant submits that the Hon’ble Supreme Court in the case of
PCIT vs M/s.V-CON Integrated Solutions Pvt. Ltd., SLP (Civil) Diary
No.13205/2025 dated 04.04.2025 (Page No0.98 to 99 of Case Law
Compilation No.1) held that —

“i) The assessee does not have control over the pen of the AO. Once
the AO carries out the investigation, but does not make any addition,
it can be taken that he accepts the plea and stand of the assessee.

ii) The power under section 263 can be exercised by the
Commissioner of Income-tax, but by going into the merits and making
an addition, and not by way of remand, recording that there was
failure to investigate. There is a distinction between the failure or
absence of investigation and a wrong decision/conclusion. A wrong
decision/ conclusion can be corrected by CIT with a decision on
merits and by making an addition or disallowance.

iii) There may be cases where the AO undertakes a superficial and
random investigation that may justify a remit, albeit the CIT must
record the abject failure and lapse on the part of AO to establish both
the error and the prejudice caused to the Revenue.”

6.3 Observations of learned Pr.CIT observations in Para-19 of the
revision order invoking clause (a) to Explanation-2 of section 263 is
based on unfounded grounds.

In view of the foregoing facts of the appellant’s case, it is submitted that the
learned Pr.CIT’s observations in para-19 of the revision order invoking
clause (a) to Explanation-2 of Section 263 of the Act appears to be
incorrect and without any basis and tantamount to ordering for making

fishing and roving enquiries.
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71 Difference of opinion does not grant power to exercise
revisionary powers u/s 263 of the Act

i) In the notice u/s 142(1) dated 03.08.2022(Page No. 109 to 114 of Paper
Book No.1), queries (Nos.7 and 8.a) to 8.e) relating to Long-term Capital
gains in respect of income received on sale of UDS to Purchaser/
Developer vide registered Agreement of Sale dated 27-5-2019 were
raised. (Page Nos.17 to 47 of Paper Book No.1). The appellant had
submitted all details as sought vide its response dated 19-8-2022(Page No.
121 to 143 of Paper Book No.1) .

ii) On examination/ verification of records and other details submitted by the
appellant during assessment proceeds, the learned AO has concluded that
the income received from sale of UDS pursuant to registered Agreement of
Sale without possession dated 27-5-2019 is taxable under heading LTCG.
iii) However, just because the findings as arrived by the learned AO is
at a variation of the opinion of the learned Pr.CIT, would not grant
him, the powers to exercise revision u/s 263 of the Act.

7.2 Learned Pr.CIT’s direction of setting aside the assessment order
amounts to change of opinion, which is not sustainable in law.

i) The observations, findings and directions given in the impugned revision
order u/s 263 dated 24-3-2024 amounts to change of opinion, which is
outside the ambit of an erroneous order.

ii) A revision order under Section 263 of the Income Tax Act cannot be
based on a mere change of opinionby the Commissioner if the
Assessing Officer has already conducted a proper inquiry and taken a
plausible view in the original assessment.

iii) 1t is a well settled principle of law in order to invoke, the provisions of
section 263 of the Act, twin condition embedded in said provision, i.e.
the assessment order is erroneous and it is prejudicial to the interest
of the Revenue are to be satisfied cumulative.

iv) Revisionary powers of the Commissioner under Section 263 are
supervisory and not intended to substitute the Commissioner's
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judgment for that of the AO, provided the AO's decision was made
after due application of mind and inquiry.

v) If the AO has made a proper inquiry, examined the accounts and
relevant evidence, and taken a plausible view in law, the
Commissioner cannot revise the order simply because he disagrees
with that view or feel a more detailed inquiry could have been made.
vi) This is considered a "change of opinion" and is not a valid ground
for invoking Section 263.

7.3 When the learned AO has taken one of the plausible view which
is legally permissible and the learned Pr.CIT does not agree to the
same due to difference of opinion, which results in a loss of revenue,
it cannot be treated as an erroneous order.

i) Itis well settled that the learned AO has taken one of the plausible
views based on the facts of the case, i.e. the income received from
sale of UDS by the appellant is taxable under LTCG, which is legally
permissible. Then the learned Pr.CIT does not agree to the same due
to difference of opinion and hence, he cannot subscribe or impose his
different view and treat the assessment order as erroneous and
prejudicial to the interests of the Revenue.

ii) During the assessment proceedings, the appellant had furnished a
copy of the Order dated 2-9-2022 of Hon’ble ITAT, Bangalore for AYs
2015-16 and 2016-17 passed in the case of the appellant. (Page No.01-
73 of Case Law Compilation No.1).

iii) In the said Order, the Hon’ble ITAT has held that Binnypet Land
contributed by the appellant to JDA dated 28-03-2011 is capital asset
and income received said JDA is taxable under head Capital gains.

iv) Taking cognizant of the above findings of the Hon’ble ITAT, the
view taken by the learned AO that income from sale of undeveloped
UDS in the said Binnypet Land is taxable as LTCG is a plausible view.
v) Therefore, the learned Pr.CIT is not legally permissible in passing
the impugned revision order, when there are two plausible views on

the said issue.
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8.1Learned Pr.CIT’ observations in para-10 of the revision order (Page
No. 29 to 49 of Appeal Memo) for invoking clause (a) to Explanation-2
to Section 263 is based on unfounded grounds and untenable in law.

i) The learned Pr.CIT’s observationsthat learned AO has not done proper
and adequate inquiry during the scrutiny proceedings and hence the
assessment order dated 28.09.2022 is erroneous pursuant to sub-clause
(a) to Explanation-2 to Section 263(1) of the Act is based on unfounded
grounds and untenable in law.

i) The Clause (a) of Explanation-2 to Section 263 of the Act or any other
conditions laid down in Explanation 2 does not warrant recording the said
enquiry or verification in its entirety in the assessment order.

i) The assessment order may not necessarily reflect everything that the
learned Assessing Officer asks for but that cannot lead to the conclusion
that the issue has not been raised or examined.

v) The provisions of the Income-tax Act do not envisage recording of each
and every finding in the assessment order, however, the same cannot lead
to a far-fetched conclusion that no enquiry has been conducted per se the

issues has not been properly elucidated in the assessment order.

8.2 Proper and adequate inquiry was done during scrutiny
proceedings by learned Assessing Officer

The appellant submits that from the above mentioned queries raised by
learned AO in their Notices under section 142(1) dated 03.08.2022 (Page
No. 109 to 114 of Paper Book No.1 ) and the explanations given by the
appellant to said queries, it emerges that the learned Pr.CIT erred in
holding that the learned AO has not examined the issue of treatment of
sale consideration received either as Business income or Income from
Other sources instead of Capital gains, thus rendering the assessment

order is erroneous.

8.3 Learned CIT cannot impose his own understanding of the extent
of inquiry
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i) As far as adequacy of inquiry is concerned, there is no law which
provides the extent of inquiries to be made by the Assessing Officer.

ii) It is Assessing Officer’'s prerogative to make inquiry to the extent he
feels proper.

i) The Pr.CIT by invoking revisionary powers under section 263 cannot
impose his own understanding of the extent of inquiry.

iv) Thus, in the case of the appellant, when the learned AO had made
detailed enquiries and verifications on facts of the case, the learned Pr.CIT
was not justified in law in setting aside the assessment order, directing the
AQO to carry out further verification and examination to ascertain whether
said income falls either under head Income from other sources or under

head Income from Business.

9.1 Directions given by learned Pr.CIT amounts to ordering for
making fishing and roving enquiries.

i) The observations made in para-19 of the impugned revision order (Page
No.29-41 of Appeal Memo) that “the Assessing Officer had not
examined the issue of treatment of sale consideration of impugned
Land as business income/ income from other sources or capital gains
and thus rendering the impugned assessment order dated 29-09-2022
as erroneous in so far as it is prejudicial to the interest of the
Revenue for the below reason..” amounts to ordering for making fishing
and roving enquiries.

ii) It is evident from the above observations that the learned Pr.CIT has
not given any specific direction to the learned AO under which head the
said income is taxable, whether under the head income from business or

income from other sources or as capital gains.

9.2 Condition regarding “erroneous” is not satisfied in the appellant’s
case.
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The appellant submits that its case cannot treated as “of no inquiry and
the condition regarding “erroneous is not satisfied” on following
reasons:-

i) In the revision order, the learned Pr.CIT has directed learned AO, to
carry out again necessary verification and examination regarding treatment
of said income and then to find out and decide afresh under which head the
said income is correctly taxable and then to pass a fresh assessment order
under section 263 of the Act.

i) The learned AO had passed the assessment order after making
adequate inquiry and after having examined the replies of the appellant
with due application of mind and hence it is not the case where no inquiry
was made.

i)  From the aforesaid inconclusive findings and directions given by the
learned Pr.CIT clearly establishes that he could not satisfy himself about
the correct head under which the said income is taxable and hence he is
unable to determine whether the impugned assessment order is erroneous
or not?

iv) Therefore, the first condition regarding the term “erroneous” has not
been satisfied in the appellant’s case.

v) The inconclusive/ indecisive directions given by learned Pr.CIT to
AO to make fresh assessment after conducting further investigations
on different viewpoints, amounts to ordering for making fishing and
roving enquiries.

vi) Consequently the impugned revision order is bad in law and is liable to
be cancelled.

10.1 Learned Pr.CIT is required to show that the view taken by the
AO is wholly unsustainable in law and also to establish that no
inquiry was conducted by AO while accepting the same.

i) In the present case, the learned Pr.CIT is expected to show that the
view taken by the learned FAO on accepting the income from sale of UDS
offered as LTCG, after conducting detailed inquiry is wholly unsustainable

in law before embarking upon the exercise of revisionary powers.
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ii) The revisionary powers cannot be exercised for directing fuller inquiry
to merely find out the view taken by the learned AO after detailed inquiry in
the present case, is erroneous.

iii) If such course of action as interpreted by the learned Pr.CIT in the light
of the Explanation-2 is permitted, the learned Pr.CIT can possibly find fault
with each and every assessment order without himself making any inquiry
or verification and without establishing that the assessment order dated 29-
9-2022 passed by the learned AO in the present case is not sustainable in
law.

iv) It is only in a very gross case of inadequacy in inquiry or where no
inquiry is conducted, the revisionary power so conferred u/s 263 of the Act
can be exercised to invalidate the action of AO.

v)  Therefore, learned Pr.CIT has grossly erred in setting aside the
assessment order passed without appreciating the fact that there is no
error, much less prejudicial to the interests of the Revenue. .

10.2Case Laws relied upon by learned Pr.CIT in the revision order for
invoking the provisions section 263 of the Act is distinct from the
facts of the case of the appellant. But not invoked clause (d) to
Explanation-2 of Section 263 in the para- 19 of the revision order.

In para-20 the impugned revision order, the learned Pr.CIT has relied upon
following two case laws in support of his invoking the provisions of section
263 of the Act in a case where the AO has not made proper inquiry while
making the assessment. But the learned Pr.CIT has not marked clause
(d) to Explanation-2 of Section-263 of the Act in para-19 of the

impugned revision order.

(1) M/s. Daniel Merchants Pvt. Ltd. vs Income-tax Officer — (2018) 95
taxmann.com 366 (SC) dated 29-11-2017.

i) In case of M/s. Daniel Merchants Pvt. vs ITO, the Supreme Court
upheld the order of Calcutta High Court, wherein the High Court had
confirmed the revision order of the CIT directing the AO to carry thorough

and detailed inquiry on receipt of share application money by the assessee
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as the same relates to raising of bogus share capital and dismissed the
SLP filed by the assessee.

The views taken by the AO in the assessment order was unsustainable in
law.

ii) With due respects to hon’ble Supreme Court and Calcutta High Court, it
is submitted that the decisions in case of M/s. Daniel Merchants Pvt. Ltd. vs
ITO dated 29-11-2017 relied upon by the learned Pr.CIT is distinguishable
with the facts and circumstances of the appellant’s case and also differs on

law points.

(2) Commissioner of Income-tax vs Paville Projects Pvt. Ltd. — (2023)
149 taxmann.com 15 (SC) dated 6-4-2023

i) In the above case, the assessee company sold “Paville House”
absolutely owned by it to discharge encumbrances from the sale proceeds
arising out of a family settlement to pay off the shareholders.

ii) The said assessee claimed the said discharge of encumbrance as cost
of improvement against the long-term capital gains on sale of the said
House. The AO accepted the said claim.

i) Therefore, the CIT has invoked the revision proceedings u/s 263 to
disallow the said claim on the ground that it did not fall under the definition
of cost of improvement contained in section 55(1)(b) of the IT Act.

iv) However, the ITAT and High Court upheld the assessee’s claim of
deduction of payment made to the shareholders and held that the CIT has
wrongly invoked powers under section 263 of the Act.

v) In the above context, the Supreme Court has held that “Applying the law
laid down by this Court in the case of Malabar Industrial Co. Ltd. to the
facts of the case on hand and even as observed by the Commissioner, the
order passed by the Assessing Officer is erroneous as well as prejudicial to
the interest of the Revenue”

vi) However, in appellant’s case, on facts and in law as explained herein
above, the view taken by the learned AO after due verification of records,
that is, the income offered by the appellant from sale of land is assessable

under head Long-term Capital gains, which is one of the legally permissible
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view under the IT Act and hence one of the condition regarding erroneous
is not satisfied.

v) Therefore, with due respect to Hon’ble Suprem Court, it is submitted
that the above mentioned case is distinct from the appellant case on facts

and in law.

Issue No.2 : Order passed under section 263 of the Act is
bad in law ( Kindly refer Revised Grounds of Appeal Nos. 9
to 11)

11.1 Learned Pr.CIT is not sure about the head under which the
impugned income is taxable — whether under Income from Business
or Other Sources?

i)  The learned Assessing Officer after conducting detailed during the
assessment proceeding for AY 2020-21 arrived at a definite conclusion that
the income from sale of land/ UDS is taxable under the head Capital gains.
ii) On the other hand, the learned Pr.CIT is not sure whether income from
sale of UDS is taxable under head Income from Business or Income from
Other Sources or is it Capital gains?

i) In some paras of the revision order, by interpreting few clauses of
erstwhile JDA dated 28-3-2011, he is of the opinion that undeveloped UDS
sold directly to the Developer is taxable under head Income from Business.
iv) Whereas by interpreting few clauses in the registered Agreement of
Sale without Possession dated 27-5-2019, he is of the opinion that the
impugned income is taxable under head Income from Other Sources..

11.2 Learned Pr.CIT has given inconclusive directions to AO while
setting aside the assessment order and failed to determine whether
assessment order is erroneous or not?

i) In the revision Order, the learned Pr.CIT has not given any specific
direction to AO under which head the said income is taxable -
Whether as Income from Business or Income from Other Sources or

as Capital gains?
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ii) According to his directions, the learned AO has to carry out again
necessary verification and examination regarding treatment of said income
and to find out and to decide afresh under which head the said income is
correctly taxable and then to pass a fresh assessment order u/s 263 of the
Act.

i) From the above inconclusive findings and directions given by learned
Pr.CIT, it is very clear that he is unable to determine whether
theassessment order is erroneous or not?

iv) Therefore, his aforesaid inconclusive directions to AO to conduct
further investigations, tantamount to making fishing and roving
enquiries, Hence, the appellant is of the view that impugned revision
order is bad in law and is liable to be cancelled.

12. Primary intention to invoking the section 263 to tax the impugned
income to higher rate of tax, which does not constitute a valid ground
for treating assessment order as erroneous.

i) The appellant has declared a Net Long-term Capital gains of Rs.460.70
Crores and interest income of Rs.9.60 Crores in the ITR for AY 2020-21
(Page No.144-210 of Paperbook No.1) and has paid a total tax of
Rs.115.87 Crores (including TDS) as on 31st March, 2020.

i) The appellant is of the view that considering the significant amount of
Capital gains declared and based on the audit objections raised by
Revenue Audit Party, the learned Pr.CIT has initiated the revision
proceedings by issuing Notice u/s 263 of the Act dated 23.01.2025 (Page
No.48-50 of Appeal Memo) to tax the impugned income under head
Income from Other Sourcesat a higher rate of 30% (short levy of tax is
estimated by learned Pr.ClTat Rs.71.39 Crores) in place of LTCG, which is
taxed at lower rate of 20%.

ii)in the case of appellant for AYs 2015-16 and 2016-17, the learned
Pr.CIT-1, Bangalore had passed revision orders u/s 263 of the Act dated
18-3-2020 and 30-3-2021 holding that the JDA dated 28-3-2011

contributing Binnypet Land by the appellant is adventure in the nature of

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 91 of 271

trade and income received from said JDA is taxable under head Income
from Business instead of LTCG.

iv) Inthe appeals filed by the appellant before the ITAT, Bangalore against
the aforementioned revision orders, this Hon’ble Tribunal vide its Order
dated 2-09-2022 (Page No.01-73 of Case Law Compilation No.1) has
held that the BinnypetLand contributed under JDA is capital asset and
income received from said JDA is long term capital gains and not Business
Income.

v) The Department has filed appeals before Hon’ble High Court of
Karnataka against the above Order of the Tribunal and said appeals are
pending.

vi) The appellant is of the view that keeping in view of the above appeals
filed by the Department before Hon’ble High Court, the learned Pr.CIT, on
afterthought, has included the above issue regarding taxing of income from
sale of UDS under head Income from Business in place of LTCG in the
impugned revision order dated 24-3-2025. This view is reinforced by the
fact that this particular issue was not at all raised by the learned Pr.CIT in
his show cause notice issued u/s 263 dated 23-1-2025 on the basis of
audit objections (Page No0.48-50 of Appeal Memo).

vii) Therefore, with a view to tax the income from sale of UDS at a
higher rate, the learned Pr.CIT has included both issues
simultaneously in the impugned revision order in several paras, i.e. to
tax the said income either under the head Income from Business or
Income from Other Sources, despite being fully aware that in the case
of the appellant, Hon’ble ITAT, Bangalore has held that Binnypet
Land is Capital asset and income received from JDA is LTCG and not
Business Income.

viii) In view of the above facts, it is obvious that the primary intention of
invoking of provisions of section 263 of the Act in the present case is to tax
the impugned income at a higher rate under any one of the head (business
income or income from other sources). Hence, the said intentiondoes not
constitute a valid ground for treating the assessment order as erroneous
and prejudicial to the interest of Revenue.
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13. Case Laws relied upon by the appellant in support of its
above contention that the Pr.CIT lacks jurisdiction to
exercise revisionary powers under section 263 of the Act
and also the impugned revision order dated 24-3-2025 is
bad in law and is liable to be cancelled.

The appellant places reliance on the following decisions in support of the

case of the appellant:

(a) Case laws decided by Hon’ble Supreme Court

(1) Malabar Industrial Company Ltd. vs CIT, (2000) 109 Taxman 66
(SC) (Page No.74-78 of Case Law Compilation No.1)

(2) CIT vs Max India Ltd, (2008) 166 Taxman 188 (SC) (Page No.79-81
of Case Law Compilation No.1)

(3) PCIT vs Shreeji Prints Pvt. Ltd., (2021) 130 taxmann.com 294 (SC)
and High Court decision (2021) 130 taxmann.com 293 (Guj) (Page
No.82-87 of Case Law Compilation No.1)

(4) CIT vs Nirav Modi, (2017) 77 taxmann.com 15 (Page No0.88-95 of
Case Law Compilation No.1)

(5) Pr.Commissioner of Income-tax-1, Chandigarh vs M/s. V-CON
Integrated Solutions Pvt. Ltd., SLP(C) Diary No.13205/2025 dated
04.04.2025 (Page No0.98-99 of Case Law Compilation No.1)

(b) Case Laws decided by Hon’ble Karnataka High Court

(6) Embassy Brindavan Developers vs Commissioner of Income-tax,
(2022) 145 taxmann.com 527 (Karnataka) (Page No.104-109 of Case
Law Compilation No.1)

(7) CIT vs M/s. Chemsworth Pvt. Ltd., 2020 SCC OnLine Kar 5344
(Page No.100-103 of Case Law Compilation No.1)

(8) CIT vs M/s. Aztec Software Technology Ltd., ITA No.348 of 2013

dated 16.09.2020 (Karnataka HC) (Page No.110-119 of Case Law
Compilation No.1)
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(9) CIT vs Cyber Park Development Construction Ltd. (2020) 122
taxmann.com 82 (Karnataka) (Page No0.120-122 of Case Law
Compilation No.1)

(c) Case laws decided by other Hon’ble High Courts

(10) PCIT-2 vs Clix Finance India Pvt. Ltd. dated 08.01.2024 (Delhi HC)
(Page No.123-131 of Case Law Compilation No.1)

(11) PCIT vs Mohak Real Estates Pvt. Ltd. (2025) 474 ITR 313 (Delhi
HC) (Page No.132-136 of Case Law Compilation No.1)

(12) PCIT Vs Halmira Estate Tea Pvt. Ltd. (2025) 174 taxmann.com 421
(Calcutta) (Page No.137-141 of Case Law Compilation No.1)

(13) Spectra Shares & Scripts Pvt. Ltd. vs CIT, (2013) 36 taxmann.com
348 (Andhra Pradesh) (Page No.160-184 of Case Law Compilation
No.1)

(14) PCIT vs Brahma Centre Development Pvt. Ltd., (2021) 437 ITR
285 (Delhi HC) (Page No.142-159 of Case Law Compilation No.1)

(15) CIT vs Gabriel India Ltd., (1993) 71 Taxman 585 (Bombay) (Page
No0.197-202 of Case Law Compilation No.1)

(16) CIT vs Sunbeam Auto Ltd., (2010) 189 Taxman 436 (Delhi) (Page
No0.185-196 of Case Law Compilation No.1)

(d) Case laws decided by Hon’ble Bangalore ITAT

(18) Bangalore ITAT in Mahesh Reddy vs Pr.CIT- (2024) 167
taxmann.com 297 (Bangalore — Trib.) (Page No0.418-444 of Case Law
Compilation No.2)

(19) Bangalore ITAT in M/s. Bhavana Credit Cooperative Society Ltd
vs Pr.CIT-3, Bengaluru ( Decision dated 3-12-2025 in ITA
No.1074/Bang/2025) (Page Nos. 912 to 942 of Case Law Compilation
No.4)

(20) Bangalore ITAT in Primary Agricultural Credit Cooperative
Society vs Pr.CIT-3, Bengaluru (Decision dated 3-2-2026 in ITA
No.1073/Ban/2025) (Page No. 943 to 95 of Case Law Compilation
No.4)

(21) Bangalore ITAT in M/s. Suvila Properties Pvt. Ltd. vs Pr.CIT

(Decision dated 16-02-2026 in ITA No.1140/Bang/2025. (Page Nos. 958
to 967 of Case Law Compilation No.4)
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(22) Bangalore ITAT in M/s. Poovayya & Co. vs Pr.CIT ( Decision
dated 20-01-2026 in ITA No.1217/Bang/2025)

14. Issue No.3 : Grounds on Revision Order passed under
section 263 of the Act is in violation of principles of Natural
Justice (Kindly refer Revised Grounds of Appeal Nos.19 &
20)

14.1 Issue regarding treatment of income from sale of UDS under
head Income from Business was not included in the Notice issued
under section 263 dated 23-1-2025.

i) The learned Pr.CIT vide notice dated 23.01.2025 issued under section
263 of the Act has proposed the revision proceeding on following two
issues:

(a) Disallowance of sales commission expenses of Rs.11.22 crores
paid to M/s. BHN Foods towards sale of UDS claimed as deduction
under section 48(i) from LTCG.

(b) Treating of income from sale of Land vide registered Agreement of
Sale without Possession dated 27.05.2019 in favour of the Developer,
under head Income from Other Sources in place of LTCG taxed in the
assessment order dated 29.09.2022.

ii) In the revision order, the learned Pr.CIT in addition to the above
two issues has added another issue , namely - ‘treating the impugned
income from sale of Land under head Income from Business’.

i) In the revision order, the learned Pr.CIT has narrated certain facts
pertaining to the JDA dated 28.03.2011 entered into by the appellant for
contribution of Binnypet land for development by the developer based on
his predecessors’ previous revision orders under section 263 of the Act
dated 18.03.2020 30.03.2021 for Assessment Years 2015-16 and 2016-17

respectively.

14.2 Learned Pr.CIT failed to adhere to the principles of Natural
Justice by not providing opportunity to file the objections to the new
issue at the time of personal hearing pursuant to Notice u/s 263 dated
23-1-2025.
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i) The learned Pr.CIT in adjudicating the above mentioned third issue
has not provided the appellant an opportunity to make submissions
or rebut to the said allegations.

ii) The learned Pr.CIT failed to adhere to the principles of natural
justice by not providing opportunity to file the objections to the new
issue at the time of personal hearing pursuant to Notice under section
263 of the Act dated 23.01.2025.

ili) Therefore, the appellant is of the view that the revision order dated
24.03.2025 in respect of above mentioned third issue is beyond the
scope of issues raised in the Notice issued under section 263 dated
23.01.2025.

iv) Consequently, the impugned revision order is bad in law and
liable to be quashed on this particular issue.

14.3 Case laws where an issue did not form part of show cause
notice issued under section 263, it cannot form basis for revision of
assessment order under section 263 of the Act.

The appellant places reliance on the following decisions in support of the
case of the appellant on the above mentioned issue.

(1) CIT vs Ashish Rajpal, (2009) 180 Taxman 623 (Delhi). (Page No.
203-214 of Case Law Compilation No.1)

(2) CIT vs Contimeters Electricals Pvt. Ltd., (2009) 178 Taxmann 422
(Delhi). (Page No. 215-217 of Case Law Compilation No.1)

(3) Vesuvius India Ltd. vs CIT - (2012) 23 taxmann.com 425 (Kol.)
.(Page No. 218-223 of Case Law Compilation No.1)

(4) Genesis Colors Pvt. Ltd., (2014) 42 taxmann.com 552 (Delhi Trib).
(Page No. 234-246 of Case Law Compilation No.1)

(5) Asia Resort Ltd vs ACIT, (2005) 143 Taxman 8 (Chandigarh) (Page
No. 224-233 of Case Law Compilation No.1)

(6) Peerless General Finance & Investment Co. Ltd. vs ACIT, (2006) 5
SOT 17 (Kolkata). (Page No. 247-255 of Case Law Compilation No.1)

(7) ITAT Delhi in NIKC Projects Pvt. Ltd. vs PCIT in ITA

No.2804/Del/2025 dated 24.10.2025. (Page No. 791-817 of Case Law
Compilation No.3)
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(8) Bangalore ITAT in M/s. Poovayya & Co. vs Pr.CIT ( Decision dated
20-01-2026 in ITA No.1217/Bang/2025

| B. On Merits of the Issues contested|

15. Issue No.4 : Merits on learned Pr.CIT’s observations
that the learned AO has not conducted detailed inquiry and
proper verification in respect of sale commission of
Rs.11,22,17,066/- paid to a Consultant, M/s. BHN Foods and
hence the action of learned AO allowing the claim of
appellant as deduction under section 48(i) of the Act from

LTCG is erroneous. (Kindly refer Revised Grounds of Appeal
No.13).

15.1 Observations of the learned Pr.CIT in the revision order on
above mentioned issue.

i) In para No.8,9,10 of the revision order (Page No0.29-41 of Appeal
Memo), the learned Pr.CIT has made certain observations on the sales
commission of Rs.11.22 Crores paid to M/s. BHN Foods by the appellant
and claimed as deduction u/s 48(i) from LTCG.

15.2 Submissions made by the appellant to the above observations
of learned Pr.CIT

The appellant has made following submissions to the above mentioned
observations of the learned Pr.CIT vide its response dated 12.02.2025
(Page No. 55-110 of Appeal Memo). However, the learned Pr.CIT in para
No.14 of impugned revision order has failed to take into consideration the
said submissions, except on furnishing of ledger extracts and bank
statements during assessments proceedings.

15.3 The appellant had appointed M/s. BHN Foods as Consultant on
11-12-2017.

i) Initially, the appellant has appointed M/s BHN Foods as Consultant
vide Engagement Letter dated 11th December,2017 to explore and
identify a potential investor, who is interested in purchasing the
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assessee’s future receivables from Parkwest Project at Binnypet
under JDA dated 28-3-2011 , which the assessee was receiving from
the Purchaser, M/s. Relationship Properties Pvt. Ltd.,

i) Copy of the said Engagement Letter dated 11-12-2017 issued in favour
of M/s. BHN Foods was submitted to the learned Pr.CIT for his perusal
(Page nos. 3 to 4 of Paper Book No1).

i) During the assessments proceedings, the learned AO has not asked for
a copy of the Engagement Letter for and hence the same was not furnished

to him, but all other documents, as called for, was submitted..

15.4 Main terms of the Engagement Letter dated 11-12-2017 issued
to M/s. BHN Foods was brought to the notice of the learned Pr.CIT

The above referred Engagement Letter contains the following main terms
and conditions:-

i) The said Consultant would use their contact, influence and expertize in
locating and identifying the potential Purchaser, who are interested in
outright purchase of assessee’s future entitlements in Parkwest Project.

i) They will negotiate with the potential Purchaser, the consideration
amount, other terms and conditions governing the Deal on behalf of the
assessee.

iif) They will act as a coordinator between the Purchaser and the assessee
to conclude the Deal successfully.

iv) They will scrutinize, vet, and advise the assessee on the Deal
documents, which is required by the prospective Purchasers.

v)  On successful completion of the Deal, the assessee wil pay to them
Consultation charges at 2% of the consideration amount received by the

assessee plus applicable taxes.

15.5 Necessity of engaging M/s.BHN Foods as Consultant and the
Justification for payment of sales commission to them was brought
to the notice of learned AO and learned Pr.CIT

i) Initially, the Consultant, M/s. BHN Foods had approached few potential

investors and tried their level best to persuade them to purchase the

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 98 of 271

assessee’s future entitlement from the Parkwest project emanating from
the JDA, at a lump sum consideration, but they could not succeed in their
attempts.

ii) Finally, the said Consultant, through several rounds of discussions and
negotiations with the top management of M/s. Relationship Properties Pvt.
Ltd. (Developer/Purchaser) could convince and persuade them to purchase
the undeveloped undivided share of Land in the Parkwest project at a lump
consideration.

i) Besides, the said Consultant had assisted the appellant to conclude
the sale deal successfully, such as by conducting series of negotiations on
fixing sale consideration based on the Net Present Value of future
receivables entitled to the assessee from the Parkwest project and other
commercial terms and conditions governing the deal with the Purchaser,
coordinating between the parties on different aspect of the deal, assisting in
scrutinizing and vetting the deal and other legal documents, to finalize the
Escrow Agent to deposit the common original title deeds relating to the
Binnypet Land in their custody, etc.

iv)  Without the said Consultant’s help and continuous services rendered
by them on various facets of the deal, the sale deal with the
Developer/Purchaser of Land should not have become possible and
successful.

v) Keeping in view of these facts, it was absolutely necessary to
utilize the services of M/s. BHN Foods to materialize the sale deal with
the Developer/Purchaser of Land. Even if the Purchaser of Land,
being a Developer is known to the appellant, in a big deal like this, to
chalk out the nitty-gritty of the deal and to protect the interest of the
appellant, the services of a Consultant is essential.

vi)  Therefore, in consideration of their services, the appellant had paid
sales commission @2% of sale consideration received plus GST to them.
vii)  Since the sales commission paid to the said Consultant is an
expenditure incurred wholly and exclusively in connection with the sale of
property, the same was claimed as a deduction section 48(i) of the IT Act
against income from LTCG.
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15.6Learned AO has considered the necessity and justification for
payment of brokerage charges and on satisfaction allowed the same
as deduction.

i) During the assessment proceedings, the appellant in its reply dated 19-
8-2022 to query No.6 of Notice u/s.142(1) dated 3-8-2022, the appellant
had given the above justification for incurring this expenditure together with
supporting documents, as asked for, for consideration of learnedAO and on
perusal of the same, he had found the same in order and accordingly
allowed the said sales commission payment to M/s. BHN Foods as
deduction.

ii) In this regard, kindly refer to copy of the appellant’s reply to their Query
No.6 submitted to the learned Pr.CIT. (Page no. 5 of Paper Book No.1).

15.7 Hon’ble Supreme Court’s ruling on necessity of incurring an
expenditure by a businessmen in the course of his business

In the above context, the appellant would like to place reliance on following
decisions of Hon’ble Supreme Court, for kind consideration of the Hon’ble
Bench:-

(1) Hon’ble Supreme Court in CIT vs Dhanrajgiri Raja Narasingiri —
(1973) 911 ITR 544 (SC) (Page No0.256-260 of Case Law Compilation
No.1) wherein it was held that “it is not open to the Department to
prescribe what expenditure an assessee should incur and in what
circumstances he should incur that expenditure. Every business man

knows his interest best.”

(2) Hon’ble Supreme Court in Sassoon J David & Co. (P) Ltd. vs CIT
(1979) 118 ITR 261 (SC) ( Page No0.261-271 of Case Law Compilation
No.1) has held that “Ordinarily it is for the assessee to decide
whether any expenditure should be incurred in the course of his or its
business. Such expenditure may be incurred voluntarily and without

any necessity and it is incurred for promoting the business and to
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earn profits, the assessee can claim deduction under section 10(2)(xv)
of the IT Act, 1922 even there was no compelling necessity to incur
such expenditure.”

15.8 Learned AO has verified the bona fide of brokerage expenditure
incurred by the appellant from the details as called for and submitted
(including Bank payment details) during assessment proceedings.

As explained in para 2.4 herein above, the appellant submits that in
response to Query Nos.5 and 6 raised by learned Assessing Officer in their
Notice under section 142(1) of the Act dated 03.08.2022 (Page No. 109 to
114 of Paper Book No.1), the appellant had submitted following
details/supporting documents to learned Assessing Officer with regard to
payment of sales commission, for their consideration:-

i) Details of Party-wise expenses incurred exceeding Rs.5 Lakhs during FY
2019-2020 (Page No. 7 to 8 of Paper Book No.1). Under heading “Direct
Expenses”, Sales Commission paid to M/s. BHN Foods is reflected.

i) Ledger Account of M/s. BHN Foods, wherein the payment of sales
commission through HDFC Bank Account on 5-7-2019 and debiting of
brokerage expenses on 22-7-2019 on receipt of Tax Invoice from BHN
Foods are reflected. (Page No. 9 to 10 of Paper Book No.1).

i) Detailed statement showing the particulars of TDS deducted on
expenses debited to Income & Expenditure Account together with an
explanation that sales commission of Rs.11,22,17,066 (with GST) paid to
M/s. BHN Foods (Consultant) for sale of UDS in Parkwest project at
Binnypet is included in Cost of Acquisition in Schedule-11 — Income from
Long-term Capital gains and claimed the same as part of cost of acquisition
against LTCG in the ITR/Computation of Total Income. (Page No. 11 to 13
of Paper Book No.1).

iv) Copy of relevant Bank Account statement for July,2019 in respect of
current account n0.502000005793626 with HDFC Bank Ltd. was submitted
to AO (vide its response to Notice u/s 142(1) dated 16-12-2021 referred to
above) wherein the payment of sale commission to M/s. BHN Foods is

appearing. (Page No. 14 of Paper Book No.1).
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15.9 Allowing the deduction of sales commission paid by the
appellant by the learned AO after due verification of the details/
documents submitted is not erroneous as mentioned by the learned
Pr.CIT.

i) In para-10 of the impugned revision order, one of the ground taken by the
learned Pr.CIT to treat the assessment order as erroneous is based on his
observations in paras 8 & 9 in respect of payment of sales commission to
M/s. BHN Foods by the appellant

ii) From the above explanations together with Annexures submitted to the
AQO during assessment proceedings and thereafter to the learned Pr.CIT
during revision proceedings, it is obvious that accounting of the sales
commission expenditure incurred by the appellant is not through journal
entry and but actual payment was made to BHN Foods through Bank
Account on 6-7-2019 after deducting TDS thereon. This fact has been
accepted by the learned Pr.CIT in para-14 of the revision order.

iif) The appellant understand that M/s. BHN Foods has duly incorporated
the sales commission received from the appellant in its income and paid
due taxes at normal rate of 30% plus SC & EC, which works out to Rs. 3.92
Crores (approximately).

iv) During assessment proceedings, the appellant had furnished all the
details pertaining to sales commission paid to M/s. BHN Foods including
bank payment details and justification for the said payment, to the learned
AOQ for their consideration.

v) The learned AO had verified the genuineness and necessity of the said
expenditure and found the same in order.

vi) Accordingly, after due consideration of appellant submissions with
supporting documents referred to above, the learned AO had allowed the
said expenditure as deduction, which was necessarily incurred for earning
the LTCG by the appellant.

vii) Therefore, the learned Pr.CIT’s observation in the impugned revision
order that allowing the sales commission paid as expenditure without

verification of same by the learned AQ is incorrect.
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vii) The appellant submits that as explained hereinabove, the allowing the
said claim of the appellant by the learned AO is not erroneous and hence
same is not prejudicial to the interest of Revenue, as alleged by the learned

Pr.CIT in the revision order.

15.10 Case Laws relied upon by the appellant in support of its above
submissions.

The appellant places reliance on the following case laws in support of the
appellant’s contention thatsales commission paid to above Consultant is
deductible expenditure under section 48(i) of the Act :

(a) Case laws decided by Hon’ble Supreme Court

(1) CIT vs Dhanrajgiri Raja Narasingiri, (1973) 91 ITR 544 (SC) (Page
No.256-260 of Case Law Compilation No.1)

(2) Sassoon J.David & Co. (P) Ltd. vs CIT, (1979) 1 Taxman 485 (SC)
(Page No.261-271 of Case Law Compilation No.1)

(b) Case laws decided by Hon’ble ITATs

(3) Kaushalya Devi (Deceased) vs CIT, Delhi ITAT decision dated 20-
4-2018 in ITA No.600/2004 (Page No0.829-859 of Case Law Compilation
No.3)

(4) Sunil Kapoor v. ACIT, (2024) 161 taxmann.com 748 (Delhi)(Trib).
(Page No.783-790 of Case Law Compilation No.2)

(5) Fozia Khan vs ITO, (2020) 119 taxmann.com 187 (Jaipur-Trib.)
(Page No.825-828 of Case Law Compilation No.3)

16. Issue No.5 : Merits on Learned Pr.CIT’s opinion in
holding that the registered Agreement of Sale without
Possession dated 27-5-2019 did not constitute a valid
“transfer” under section 2(47) of the Act and hence the full
sale consideration received is not taxable under head
“Capital gains” but same is taxable under head ‘Income
from Other Sources’. (Kindly refer Revised Grounds of
Appeal Nos.12,14 & 15)
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16.1 Learned Pr.CIT is not justified in law in not accepting the LTCG
offered to tax in the ITR.

The appellant submits that the learned Pr. Commissioner of Income-tax is
not justified in law in not accepting the income offered under the head
Capital gains a sum of Rs.460,69,43,333/- on the facts of the case and
keeping in view of the provisions of section 2(47) of the I.T.Act, as

explained herein below in detail.

16.2 Observations of learned Pr.CIT on registered Agreement of Sale
without Possession dated 27-5-2019.

In later part of Para-17 of the revision order, the learned Pr.CIT has made
certain observations on registered Agreement of Sale without Possession
dated 27-5-2019 in support of his contention that the said Agreement does
not constitute transfer u/s 2(47) of the Act.

16.3 Appellant’s submissions in its written submissions dated 12-2-
2025 in response to above observations in the Notice dated 23-1-2025
were not considered by learned Pr.CIT and he is not sure whether
sale consideration received from sale of Land is taxable either under
head “Income from Other Sources” or as “Income from Business” in
the hands of the appellant.

i) The appellant in its written submissions dated 12-2-2025 has responded
to all the above observations at length for consideration by the learned
Pr.CIT. However, in the impugned revision order, the learned Pr.CIT has
just repeated all such observations but he has not dealt with the
submissions made by the appellant in the revision order and is
conspicuously silent on the same.

i) Further, the learned Pr.CIT is not sure whether the sale consideration
received is taxable under which head — i.e. either Income from Business or
Income from Other Sources or Capital gains.

iii) After setting aside the assessment order, the learned Pr.CIT is directing
the AO to carry out necessary verification and examination regarding

treatment of income arising in view of Agreement of Sale without
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Possession dated 27-5-2019 and find out the exact head of income under
which the said income is taxable.

16.4 Reasons for not executing Sale Deed in favour of the Developer/
Purchaser for sale of undeveloped UDS of the Parkwest project on
receipt of full sale consideration.

i) Initially, the appellant had requested the Developer/Purchaser, to
execute a Sale Deed for sale of said UDS to them. However, the Developer
represented that they want to continue with the development of Parkwest
project on the undeveloped UDS (earmarked for Phase-Ill of Parkwest
Project for remaining 5 Towers), and after development they would be
selling and conveying transfer of ownership on the constructed flats
together with proportionate UDS to the respective flat buyers based on the
two Power of Attorneys conferred upon them earlier.

i) Hence, to reduce their burden on payment of Stamp Duty, the
Purchaser had insisted the appellant to execute a comprehensive
Agreement of Sale without Possession together with continuation of
existing Power of Attorneys, instead of Sale Deed, which attracts
substantial stamp duty.

iii) Since the Purchaser is responsible for payment of full stamp duty and
the appellant has received full sale consideration from the sale, the
appellant has agreed to execute the Agreement of Sale without Possession
dated 27-5-2019 and to register the same on 20-6-2019 in favour of the
Purchaser against receipt of full sale consideration.

16.5 Explanations on payment of inadequate Stamp Duty of Rs.20,000
on registered “Agreement of Sale without possession” dated 27-5-
2019 as stated by the learned Pr.CIT.

i) Appellant has not paid the Stamp Duty and as per clause 12-6 of the
Agreement of Sale, the Purchaser is liable/responsible to pay the Stamp
Duty & Registration charges

i) Inthe present case, payment of 2% Stamp Duty on JDA as per Article
5(f) of Karnataka Stamp Act,1957 does not arise as the appellant has sold
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the undeveloped UDS measuring 6,42,790.53 sq.ft available in the Project
to the Developer/Purchaser directly against lump sum sale consideration
received by way of separate Agreement of Sale and not through JDA.

i) Further, any subsequent changes/amendments to the terms of original
JDA dated 28-3-2011, can be effected through a Supplemental JDA and
the stamp duty payable on said Supplemental JDA is maximum Rs.500/-
since the Developer has already paid proper stamp duty on original JDA
dated 28-3-2011.

16.6 Purchaser and the appellant had received a Notice dated 23-12-
2022 from District Registrar under section 46A of Karnataka Stamp
Act, 1957 for recovery of stamp duty short levied on said Agreement of
Sale.

i) Based on said objections raised by the Revenue Audit Party about levy of
deficit stamp duty on the Agreement of Sale without Possession registered
on 20-06-2019 , the District Registrar, Rajajinagar Registration District,
Bangalore had issued a Recovery Notice dated 23-12-2022 to the
Purchaser, Relationship Properties Pvt Ltd. and a copy was endorsed
to the appellant (being the Seller), thereby initiating the proceedings
under section 46A of the Karnataka Stamp Act, 1957 for recovery of
substantial amount of stamp duty short levied.

i) Since the Purchaser is responsible for payment of the stamp duty
including any deficit thereon, the appellant understands that the Purchaser
has filed a writ petition challenging the said Recovery Notice and also
against Revenue Audit Party report regarding computation of deficit
stamp duty under incorrect clauses of Karnataka Stamp Act and for
payment of huge stamp duty by them, before High Court of Karnataka
and said honourable High Court has granted interim stay in the
matter. The said writ petition is pending for disposal.

iii) A copy of above Recovery Notice dated 23-12-2022 received from the
District Registrar (in Kannada) with translation in English was submitted to
learned Pr.CIT for his perusal (Page nos. 15 to 16 of Paper Book No.1).
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16.7 The appellant had received full sale consideration at the time of
execution of registered Agreement of Sale dated 27-5-2019 and hence
appellant has no economic interest, benefits and income arising out
of the Land (UDS) sold to the Purchaser.

i) The appellant submits that In terms of clauses 3 of registered
Agreement of Sale dated 27-5-2019 (Page Nos. 17 to 47 of Paper Book
No.1), the total sale consideration payable by the Purchaser to the Sellers
for the Land/UDS sold is Rs.560,02,86,000/- and out of which the share of
the appellant, being 84.906% works out to Rs.475,49,60,377/-.

ii) As mentioned in clause-4 of the Agreement of Sale, the Purchaser had
paid the full sale consideration to the Sellers after deducting 1% TDS and
adjusting balance amounts due out of refundable deposits received at the
time of execution of JDA. Accordingly, as mentioned in clauses 4.1.1 (a) of
the said Agreement, the appellant had received net consideration of
Rs.346,99,80,396/ after deducting TDS of Rs.4,75,49,604/- and adjustment
of balance amount of refundable deposit of Rs.123,74,30,377/- vide Pay
Order dated 20-6-2019.

i) In clause 4.2. of said Agreement, it has been categorically stated that -
“The Parties hereby agree and confirm that on payment of the Sale
Consideration as per clause 4.1 above, there are no other dues
payable to and/or receivable between the Parties.”

iv) From these facts, it is quite evident that from the date of registration of
said Agreement of Sale on 20-6-2019 and on receipt of full sale
consideration, the appellant has no economic interest, benefits and income,
whatsoever, arising out the Undivided Share of Land sold to the Purchaser.
All the economic benefits accruing on the said Land is entitled to the
Purchaser alone, with effect from the date of registration of said Agreement
of Sale on 20-6-2019.

v) The appellant submits that it has extinguished all its right to
receive any economic benefits and income, whatsoever arising out of
the said Land in favour of the Purchaser from the date of said
Agreement of Sale.
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16.8 Agreement of Sale without Possession dated 27-5-2019
(registered on 20-6-2019) executed by the appellant (as a Seller) in
favour of the Purchaser/Developer is comprehensive and far-
reaching, conferring all rights, interests, economic benefits,
entitlements, development rights, on said Undivided Share of Land
(UDS) in favour of the Purchaser including the power to sell to any
third party buyers as they may wish without seeking any consent
from the assessee. As such, the Purchaser has become De-facto
Beneficial Owner of the said UDS sold to them by the appellant with
effect from date of said Agreement of Sale.

To substantiate the fact that the Purchaser is the de-facto Beneficial Owner
of the said Land and the appellant has extinguished all its rights powers,
and entitlements on the said Land in favour of the Purchaser, the appellant
would like to refer the following clauses stipulated in the registered
Agreement of Sale dated 27-5-2019 (Page Nos. 17 to 47 of Paper Book
No.1) for kind perusal of the Hon’ble Bench:-

(i) Clause 1 : Definitions and Interpretation
(d) “Property hereby Agreed to be Sold”
(e) “Sale Consideration
(if)Clause-2 Sale of the Property hereby Agreed to be Sold
(iii) Clause-3: Consideration
(iv) Clause - 4 : Payment of Sale Consideration
(v) Clause-5 : Possession
(vi) Clause —6 : Representations and Warranties given by the Sellers
(vii) Clause 7 : Conveyance
(viii) Clause 8 : Covenants given by the Sellers including Power of
Attorneys
(ix) Clause-9 Nomination
(x) Clause-10: Specific Performance

xi) Clause 12.5 Entire Agreement

16.9 The registered Agreement of Sale without Possession dated
27.5.2019 is a comprehensive Agreement bestowing bundle of
absolute rights and benefits in favour of the Purchaser for its
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enjoyment as an apparent/ beneficial owner of the Property sold by
the appellant and not a mere contract of sale without transfer of
ownership as observed by the learned Pr.CIT.

The appellant submits that Land ownership typically carries with it a bundle
of rights. A Landowner has the right to possess, sell, lease, develop, sub-
let, occupy, etc. On an overall analysis of above mentioned clauses
contained in the said Agreement of Sale dated 27-5-2019, the following
facts are emerging:-

i) In terms of clauses 2,3, and 4 of the Agreement of Sale, the Purchaser
has become de-facto beneficial owner with effect from date of Agreement
of Sale on sale Undivided Share of Land (UDS) on receipt full consideration
by the appellant on 20-6-2019.

ii)The Seller (appellant) has no claim or interest, whatsoever on the Land
sold with effect from 20-6-2019 and the Purchaser has no obligation,
responsibility, commitment, whatsoever to the Sellers (appellant) from that
date.

16.10 The Sellers is bound unconditionally to deliver and put the
Purchaser or anyone claiming through the Purchaser, the legal
possession of the UDS sold or any parts thereof on execution of Sale
Deed and Sellers has no right to refuse/ withhold the legal
possession.

i) The Purchaser, being a Developer is holding License on the entire
Binnypet Land, which was granted to them under JDA dated 28-3-2011. As
such, the said Land including the Undivided Share of Land (UDS) now sold
to the Developer, is under their custody since then.

i) In terms of clause-5-.Possession, of the said Agreement of Sale,the
Sellers (appellant) are bound unconditionally to deliver and put the
Purchaser or anyone claiming through the Purchaser, the legal
possession of the UDS sold or parts thereof on execution and
registration of Sale Deed in favour of the Purchaser or any of its nominees
as and when the Purchaser so desire or demand pursuant to clause-7 —

unconditional right of Conveyance granted to them. The Seller has no right

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 109 of 271

to refuse or withhold the execution of Sale Deed and parting with the legal
possession of the UDS sold to them.

i) Further in terms of clause 8.1(e) — the Sellers (appellant) has
granted twoPower of Attorneys in favour of the Purchaser to deal
with the Property agreed to be sold in any manner or part with
possession of the same on behalf of the Sellers. (Page no. 34 of Paper
Book No.1).

iv) By virtue of said Power Attorneys, the Purchaser is empowered to deal
with or part with the de-jure (legal) possession of sold UDS in favour of any
third party in any manner, without seeking any consent from the appellant
and the appellant cannot object to the same.

v) The Purchaser, on behalf of the Sellers, is also authorized to execute
Conveyance Deed in respect of UDS sold to them, to any third party

buyers, as they deem fit.

16.11  Unconditional right of conveyance granted in favour of the
Purchaser or their Nominees together with Power of Attorney in
favour of the Purchaser

i) Interms of clause 7 — Conveyance - of the said Agreement of Sale, as
& when demanded by the Purchaser, the Sellers (appellant together with
another Landowner) is obligated to execute and register Sale Deed in
favour of the Purchaser or any of its nominees either by themselves or
through the Power of Attorney already granted earlier in favour of the
Purchaser, so as to vest in the Purchaser or any person claiming through
the Purchaser all rights, title and interest to such sale and corresponding
constructed area in terms of the JDA, the absolute right, title and interest in
the Property hereby Agreed to be sold or any parts thereof from time to
time.

i) The Sellers (appellant), being de-jure/ legal owner of the said Land
exists only on empty husk, is simply required to execute Sale Deed in
favour of the Purchaser or its nominees or the Flat Purchasers, for which

necessary Power of Attorney has already been granted by the Sellers
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(appellant) in favour of the Purchaser and the same is valid and subsisting
as per clause 8.1(e) of said Agreement of Sale.

i) Further, the Sellers (appellant) do not have any role, responsibility,
accountability, liability on the said Land and/or in the development/project
proposed to be executed on the said Land by the Purchaser.

iv) The Seller (appellant) cannot revoke/refuse this unconditional right of
conveyance and Power of Attorney conferred upon the Purchaser on any
grounds, as the appellant has received the full sale consideration from
them.

v) From the above clause, it is obvious that the appellant had relinquished
and/or extinguished its right of conveyance in favour of the Purchaser or its
nominees unconditionally.

vi) In terms of clause 8.2, the Purchaser shall alone be responsible to
comply with the provisions of law relating to the development of the project
Parkwest including the Real Estate (Regulation and Development)
Act,2016 (RERA) in respect of the development proposed to be carried out
by the Purchaser.

vi) Further, in terms clause 8.3, the Purchaser alone is liable to make
payment of any property tax and all statutory and other outgoings in
respect of the Property hereby agreed to be sold and shall hold the Sellers
fully indemnified against any claim or demand in respect of such taxes and

outgoings on the said Land.

16.12 The Sellers (appellant) have conferred absolute rights in favour
of the Purchaser, including extending the two Power of Attorneys
already granted to the Purchaser to deal with the property agreed to
be sold in any manner or part with possession of the same on behalf
of the Sellers.

In clause-8 — Covenants - of the said Agreement of Sale, the Sellers have
given certain undertakings and authority to the Purchaser and the important

covenants are given below:-

Clause -(v) Continuation of existing Power of Attorneys — The Sellers
confirm already having executed two Power of Attorneys under the
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JDA and only the Attorney (Purchaser) ( Page Nos. 45 to 67 of Paper
Book No.1) appointed thereunder shall be entitled to deal with the
Property agreed to be sold in any manner or part with possession of
the same on behalf of the Sellers.

Clause (vi) In the Power of Attorney dated 30-3-2011, the Purchaser
has got authority to further delegate the powers conferred upon them
to any person/s as they may deem fit, authorising such person/s to do
and make all acts and things which the Attorney is authorised to do
except the power of delegation.

Clause(vii) By virtue of these Power of Attorneys, the Purchaser is
executing all the documents, including Sale Agreements & Sale
Deeds in respect of flats already sold to the end buyers under JDA on
behalf of the assessee/Sellers, which they will continue to exercise
pursuant to the terms of the said Agreement of Sale.

Clause (viii) Copies of two Power of Attorneys dated 28-3-2011 and
30-3-2011 granted in favour of the Purchaser (Relationship Properties
Pvt. Ltd.) were submitted to learned Pr.CIT for his information. (Page
Nos. 45 to 57 and 58 to 67 respectively of Paper Book No.1).

16.13 The Purchaser is entitled to nominate all their right, title and
interest in the Property agreed to be sold or any parts thereof to any
third party, including the buyers of the flats constructed therein

i) In terms of clause 9.1 of said Agreement of Sale, the
assesse(sellers) shall execute the Sale deed conveying the Property
hereby agreed to be sold either in favour of the Purchaser and/or its
Nominees.

ii) In terms of clause 9-2 of the Agreement of Sale, the Purchaser is
entitled to nominate all their right, title and interest in the Property
agreed to be sold or any parts thereof from time to time to buyers of
constructed area in the development on the Schedule A Property or
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by way of bulk sale to any third party purchasers on such terms and
conditions as the Purchaser may so desire, without seeking any non-
objection from the Sellers (appellant).

iii) This clause confers absolute discretion to the Purchaser to decide
whether to take up the development and construction of flats on the
said Land in full or part OR sell the said Land to any third party
purchasers in bulk. For doing so, no permission from Sellers
(appellant) is necessary as the Purchaser has got unfettered rights on
the said Land.

16.14 Right of Specific Performance of the Agreement of Sale is
granted in favour of the Purchaser by the Sellers (appellant), but the
Sellers have no right of specific performance.

i) In terms of clause-10 of said Agreement of Sale, in the event of breach
or threatened breach of any terms under said Agreement, in addition to any
other rights or remedies available under law or in equity, the Purchaser
shall have the authority to seek specific performance of said Agreement of
Sale against the Sellers (appellant) and shall have the right to exercise any
other such remedies cumulative or in conjunction with all other rights,
remedies and actions provided by law against the Sellers.

ii) Since the Sellers (appellant) have received full sale consideration from
the Purchaser and as such the Sellers (appellant) have no manner of right,
title, interest or entitlements from the said Land, no such right of Specific
Performance is available to the Sellers (appellant) and the said rights of the
appellant stands extinguished in favour of the Purchaser.

16.15 The appellant had handed over all original/ certified copies of
title and other related documents pertaining to Parkwest Project Land
to the Purchaser on 20-6-2019.

i) The appellant and another Land owner together had executed a
registered Supplemental Agreement dated 27-5-2018 to original JDA
separately and handed over all the original/ certified copies of title and

other related documents pertaining to entire Parkwest project Lands
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admeasuring 46.39 acres including the Land (UDS) directly sold to the
Purchaser vide Agreement of Sale dated 27-5-2019 to their custody.

ii) Copy of said Supplemental Agreement was furnished to learned Pr.CIT,
for his information. (Page Nos.68-96 of Paper Book No.1).

16.16 Learned Pr.CIT’s contention that registered Agreement of Sale
without possession dated 27-5-2019 executed by the assessee is
merely a contract to sell without transfer of ownership is based on
incorrect assumptions on the facts of the case and misinterpretation
of the registered Agreement of Sale dated 27-5-2019

i) From the above narrated clauses appearing in the Agreement of
Sale dated 27-5-2019, it is abundantly clear that on receipt of full sale
consideration at the time of registration of said Agreement of Sale on
20-06.2019, the Sellers (appellant) had relinquished and/or
extinguished all its rights, benefits, entitlements, including
development rights accruing on the said Land in favour of the
Purchaser and the Purchaser has become de-facto as well as
beneficial owner of said Land with effect from 20-6-2019.

ii) The Purchaser has no obligation, responsibility, commitment,
whatsoever to the Sellers (appellant) and the appellant has no claim
or economic interest on the said Land.

iii) The Purchaser has absolute discretion to decide whether to take
up the development and construction of apartments on the said Land
in full or part OR sell the said Land to any third party Purchasers in
full or part. For doing so, no permission from the Sellers (appellant)
are required as the Purchaser has got unfettered rights on said Land.
iv) The Purchaser has absolute right of conveyance in favour of them
or its nominee(s) as and when they desire or which they can exercise
with the help of Power of Attorney already granted in their favour.

v) The Purchaser has got unconditional rights to obtain the legal
possession of the said Land by demanding to the Sellers to execute
Sale Deed forthwith at any time.

vi) By virtue of two Power of Attorneys granted in favour of the
Purchaser/Developer, the Purchaser shall entitled to deal with the
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UDS sold them in any manner or part with possession of the same on
behalf of the Sellers (appellant).

vii) The Purchaser has got Right of Specific Performance of the
Agreement of Sale to the exclusion of the Sellers (appellant).

viii) From the above, it is very clear that the contention of the learned
Pr.CIT that registered Agreement of Sale without possession dated
27-5-2019 executed by the assessee is merely a contract to sell
without transfer of ownership is based on incorrect assumptions on
the facts of the case and misinterpretation of the registered
Agreement of Sale dated 27-5-2019

16.17 Hon’ble Supreme Court in following cases observed that in
construing tax taxation provisions, facts should be viewed in natural
perspective and while interpreting the terms of the agreement, the
Court has to look into the substance rather than the form of it.

(i) Smt. Saroj Aggarwal vs CIT (1985) 23 Taxman 76 (SC) (Page no.
272-279) of Case Law Compilation No.1)

In para-24 of the above decision, the Hon’ble Supreme Court observed that
in construing taxation provisions, facts should be viewed in natural
perspective having regard to the compulsion of the circumstances of
a case. Too hyper technical or legalistic approach should be avoided
in looking at a provision which must be equitably interpreted and
justly administered.”

(ii) Bhopal Sugar Industries Ltd. vs Sales Tax Officer (1977) 3 SCC
147 and

(iii) Super Poly Fabriks Ltd. vs Commissioner of Central Excise,
Punjab (Civil Appeal No.1713 of 2017 — Date of decision — 24-4-2008) —
(2008) 04 SC CK 0094.

In both the above cases, the Hon’ble Supreme Court has observed that
while interpreting the terms of the agreement, the Court has to look to
the substance rather than the form of it. There cannot be any doubt
whatsoever that a document has to be read as a whole. The purport
and object with which the Parties thereto entered into a contract
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ought to be ascertained only from the terms and conditions thereof.
Neither the nomenclature of the document nor any particular activity
undertaken by the parties to the contract would be decisive.”

17. Appellant had relinquished and/ or extinguished all its
rights, powers, benefits, economic interest, entitlements,
development rights etc accruing on the Land(UDS) sold
vide registered Agreement of Sale dated 27-5-2019 in favour
of the Purchaser and consequently all its rights on said
Land including the right of conveyance and specific
performance of the said Agreement standextinguished from
the date of registration said Agreement of Sale on 20-6-
2019. Hence the transaction regarding sale of Land effected
through registered Agreement of Sale without Possession
dated 27-5-2019 is squarely falls under sub-clauses (i), (ii)
and (vi) of section 2(47) read with section- 269- UA(2)(f) (ii)
of the I.T.Act,1961 and hence it is a transfer of capital asset
within the meaning of said section and is therefore liable to
tax under head Capital gains under section 45 of the IT Act
and not taxable under head Income from Other Sources as
opined by the learned Pr.CIT in his revision order.

17.1 Relinquishment and/or extinguishment of all its rights on the
Land sold by the appellant in favour of the Purchaser vide registered
Agreement of Sale dated 27-5-2019 tantamount to transfer under sub-
section (i), (ii) and (vi) of section 2(47) of the |.T.Act,1961.

i) From the terms of the registered Agreement of Sale without Possession
dated 27-5-2019, as explained in detail herein above, it would be evident
that the appellant had relinquished and/or extinguished all its rights,
powers, benefits, economic interest, entitlements, etc accruing on the said
Land/UDS in favour of the Purchaser including the right of conveyance and
specific performance from the date of registration of said Agreement of
Sale on 20-6-2019.

ii) Further, the appellant had received full sale consideration at the time of
registration of said Agreement of Sale and as such, the appellant does not

have any claim or interest, whatsoever on the said Land.
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i) The appellant had given Power of Attorneys in respect of said Land in
favour of the Purchaser by which, the Purchaser is entitled to execute
conveyance deed in favour of itself or to its nominees, flat buyers and third
party purchasers including the power to part with possession of said Land
in full or any portion of it, as they may desire, without seeking any consent
from the appellant.

iv) The appellant has no authority or power to cancel the said Agreement of
Sale including right of specific performances, for any reason, whatsoever.
v) The appellant had handed over all original/ certified copies of title and
other relevant documents to the Purchaser on 20-6-2019 vide separate
Supplemental Agreement dated 20-6-2019 to JDA (PI. refer page nos. 68 —
96 of Paper Book No.1).

vi) The appellant is only a de-jure/registered owner of the said Land,
holding empty husk of the title.

vii) On receipt of full sale consideration at the time of registration of said
Agreement of Sale dated 27-5-2019, on 20-6-2019, in terms of various
clauses contained in the said Agreement of Sale, and as explained herein
above, the appellant had relinquished and/ or extinguished all its rights,
powers, economic benefits, entitlements, etc on said Land in favour of the
Purchaser on said date.

vii) The Purchaser has also got license/custody over the said Land except
de-jure/legal possession. In clause 13 of the Agreement to Sell, it is
mentioned that possession (i.e. de-jure/legal possession) of the Property
hereby agreed to be sold has not been transferred, which would happen on
execution of the Sale Deed in favour of the Purchaser or its Nominees, as
and when they demand.

viii)  Further, by virtue of the said registered Agreement of Sale and
coupled with Power of Attorneys granted in favour of the Purchaser, the
said Purchaser has acquired unconditional and irrevocable rights over the
said Land.

ix) In the above context, the appellant wish to refer to the Circular No.495
dated 22-9-1987 issued by CBDT while inserting new sub-clauses (v)
and (vi) by amending section 2(47) by Finance Act,1987(Page No. 445-
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448 of Case Law Compilation No.2). Accordingly, the two Power of
Attorneys granted by the appellant in favour of the Purchaser is
covered by clause —(vi) of Section 2(47) of the Act.

xi) Thus, the said Agreement of Sales has got the effect of transferring or
enabling the enjoyment of the said Land by the Purchaser, without any

disruption from the appellant.

17.2. The Agreement of Sale dated 27-5-2019 executed by the
appellant in favour of the Purchaser for sale of said Land, falls under
sub-clauses (i), (ii) & (vi) of section 2(47) of the IT Act read with
section 269-UA (2)(f)(ii) of the Act and is transfer of a capital asset
and said Land being a capital asset is liable to capital gains tax only.

i) From the clauses contained in the registered Agreement of Sale
dated 27-5-2019 and as explained in para-13 above, it would be
evident that the sale of Land/UDS effected by the appellant in favour
of the Purchases is squarely covered under the definition of transfers
contained in sub-clauses (i), (ii) and (vi) of section 2(47) of the Act and
it tantamount to transfer of a capital asset within the meaning of said
section.

ii) Further, Section 269-UA (2) (f) of the I.T.Act also defines “transfer”
and as per sub-clause (ii) — transfer in relation to any immovable
property of the nature referred to in sub-clause (ii) of clause (d)
includes any rights in or with respect to any land or any building or a
part of building which has the effect of transferring, or enabling the
enjoyment of, such property. In the appellant’s case, registered
Agreement of Sale without Possession dated 27-5-2019 has the effect
of transferring, or enabling the enjoyment, of the property sold, by the
said Purchaser, even though no title is vested with them.

iii) In all the above cases, for the purpose of “transfer of capital
asset” under the Income-tax Act, there is no mandatory requirement
of execution and registration of Sale Deed in respect of an immovable
property transferring the legal ownership/ title in favour of the
Purchaser by the Seller, as envisaged in section 54 of the Transfer of
Property Act,1887.
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iii) Hon’ble Supreme Court in case of CIT vs Podar Cement Pvt. Ltd.
(92 Taxman 541) (Page Nos. 449 467 of Case law Compilation No.2)
has held that

“We are conscious of the settled position that under the common law,
“owner” means a person who has got valid title legally conveyed to
him after complying with the requirements of law such as the Transfer
of Property Act, Registration Act, etc. But, in the context of section 22
of the I.T.Act, having regard to the ground realities and further having
regard to the object of the I.T.Act, namely, “to tax the income”, we are
of the view , “owner” is a person who is entitled to receive income
from the property in his own right.”

17.3 Registered Agreement of Sale dated 27-5-2019 executed by the
appellant in favour of the Purchaser, is not merely a contract for sale,
as assumed by learned Pr.CIT

i) In light of above facts and submissions, the appellant submits that
the learned Pr.CIT’s contention that a contract for sale is merely an
Agreement to Sell and in the present case the registered Agreement
of sale without possession dated 27-5-2019 does not convey transfer
of ownership on said Land in favour of the Purchaser and as such it is
not a transfer within the meaning of section 2(47) of the IT Act is
devoid of merits.

ii) The appellant submits that inadequacy of stamp duty paid on the
said registered Agreement of Sale dated 27-5-2019, does not
invalidate the said Agreement of Sale. In the instant case, as stated in
para — 13.7 above, the District Registrar, based on audit objection,
vide Notice dated 23-12-2022 has initiated the recovery proceedings
under section 46A of the Karnataka Stamp Act,1957 for payment of
additional stamp duty on said registered Agreement of Sale by the
Purchaser.

iii) The appellant submits that requirement of registration of
Conveyance Deed followed by handing over of de-jure/ legal
possession for transfer of ownership of immovable property as
contemplated under Transfer of Property Act,1881 is not essential to
attract the transfer of a capital asset within the meaning of provisions
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of Section 2(47) read with section 269-UA(2)(f) of the IL.T.Act,1961,
especially in attracting clauses (i), (ii) and (vi) of said section and to
tax the income/gains received from such transactions by an assessee
under head Capital Gains under the | T Act.

17.4 Hon’ble Supreme Court, in following cases, held that “ sale,
exchange or relinquishment of asset or extinguishment of any rights
therein” and or any transaction, which has the effect of transferring
or enabling the enjoyment of any immovable property and de-facto
transfer of immovable property in substance though title may not be
transferred in law are transfer within the meaning section — 2 (47) of
the Act and is liable to Capital gains.

The appellant wish to place reliance on following case laws decided
by hon’ble Supreme Court in support of its above submissions:-

Case laws decided by Hon’ble Supreme Court

(1) Shri Sanjeev Lal vs CIT (2014) 46 taxmann.com 300 (SC) .(Page
Nos. 280-288 of Case Law Compilation No.1)

(2) CIT vs Balbir Singh Maini (2017) 86 taxmann.com 94 (SC). (Page
Nos. 468-482 of Case Law Compilation No.2)

(3) Seshasayee Steels Pvt. Ltd. vs ACIT (2020) 115 taxmann.com 5
(SC) ( Page Nos. 818-824 of Case Law Compilation No.3)

(4) CIT vs Grace Collis (2001) 115 Taxman 326 (SC) (Page Nos.329-
334 of Case Law Compilation No.1)

(5) PCIT vs Jupiter Capital Pvt.Ltd (2025) 170 taxmann.com 305
(SC).(Page Nos. 289- 297 of Case Law Compilation No.1)

17.5 Case laws decided Cases decided by Hon’ble High Court of
Karnataka and other High Courts

In support of appellant’s submissions, the appellant wish to place reliance
on following case laws decided by Hon’ble Karnataka High Court and other
High Courts:-

(1) CIT vs Sri H. Anil Kumar - (2012) 20 taxmann.com 430 (Karnataka)
(Page Nos. 298-306 of Case Law Compilation No.1)
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(2) CIT vs Sri A Suresh Rao (2014) 41 taxmann.com 475 (Page Nos.
770-781 of Case Law Compilation No.2)

(3) CIT vs Smt. Laxmidevi Ratani — (2005) 147 Taxman 642 (MP) (Page
Nos. 307-311 of Case Law Compilation No.1)

(4) CIT vs Tata Services Ltd — (1980) 122 ITR 594 (BOM) (Page Nos.
312-316 of Case Law Compilation No.1)

(5) CIT vs Vijay Flexible Containers- (1990) 48 Taxman 86 (Bombay)
(Page Nos. 317-322 of Case Law Compilation No.1)

(6) K.R.Srinath vs Asst CIT - (2004) 141 Taxman 268 (Madras) (Page
Nos. 410-417 of Case Law Compilation No.1)

(7) Delhi High Court in Simka Hotels and Resorts vs Dy.CIT in W.P.(C)
4350/2012,- Date of decision — 17-01-2013 (Page Nos. 860-871 of Case
Law Compilation No.3)

17.6Case laws decided by Hon’ble ITATs

(1) ITAT, Bangalore in Chandrasekhar Nagangowda Patil vs DCIT -
(2020) 117 taxmann.com 520 (Bangalore-Trib) (Page Nos. 782 of Case
Law Compilation No.2)

(2) ITAT, Mumbai in Miss Indira Vasanji Shah vs DCIT, in ITA
No.8805/Mum/2011 dated 24-10-2017. (Page Nos. 323-328 of Case Law
Compilation No.1)

(3) ITAT, Chennai in DCIT vs Keezhayur Sowrirajan Sreenivasan
(2022) 143 taxmann.com 57 (Chennai-Trib) (Page Nos. 483-492 of Case
Law Compilation No.2)

18. According to cardinal principle laid down by the hon’ble
Supreme Court in several cases, that the heads of income
provided in various sections of the Income-tax Act are
mutually exclusive and if the income from a source falls
within a specific head, the fact that it may indirectly be
covered by another head will not make the income taxable
under the latter head.

18.1 Land sold by the appellant vide Agreement of Sale dated 27-5-
2019 is accounted for as Capital Asset in its books right from its
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acquisition and hence any income received from said source is
capital gains and cannot be taxable under head Income from Other
Sources, as observed by learned Pr.CIT

i) In the Books of accounts of the appellant, the entire Land admeasuring
42 acres at Binnypet owned by the appellant and given initially for the
development by the Purchaser under JDA dated 28-3-2011 is accounted
for as Capital Asset right from its acquisition.

ii)Out of this Land parcel, the undeveloped extent of Undivided Share of
Land, the appellant vide registered Agreement of Sale without Possession
dated 27-5-2019 had sold the same directly to the Purchaser/Developer
and received full sale consideration at the time of registration of said
Agreement on 20-6-2019.

i) The source of income in the present case is Land, which a Capital asset
for the appellant. Therefore, the income derived by the appellant from the
sale of said capital asset is taxable under head Capital Gains, which is one
of the main source of income specified under the Income-tax Act, and it has
got direct nexus to said source of income.

iv) As per cardinal principle laid down by the Hon’ble Supreme Court in
various cases, it is submitted that the source of an income falls under any
one of the five specific heads of income specified under section-14 of the IT
Act, then the said income cannot be shifted to/ be taxed under the last
residuary head “Income from Other Sources.”

v) Therefore, the appellant submits that the intention of learned Pr.CIT to
shift and tax the income received by the appellant from sale of a capital
asset (Land) vide registered Agreement of Sale dated 27-5-2019 under
head ‘Income from Other Sources”, with a sole purpose to levy higher rate
of tax at 30% (instead of 20%) and that too based on audit objection, is

untenable and unsustainable in law.

18.2 Hon’ble ITAT, Bangalore in its order dated 2-9-2022 has
confirmed that the entire Land held at Binnypet by the assessee is
Capital Asset and the income received from the Parkwest project for
AYs 2015-16 and 2016-17 for sale of undivided share of Land is
taxable under head Capital Gains and not as Income from Business
as contended by the Revenue previously.
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In response to the appeal filed by the appellant against revision
orders u/s 263 passed by learned Pr.CIT dated 18-3-2020 for AY 2015-
16 and dated 30-3-2021 for AY 2016-17, the Hon’ble ITAT, Bangalore
vide its Order dated 2-9-2022 ( Page Nos. 1-73 of Case Law
Compilation No.1) has held that the Binnypet Land contributed by the
appellant under Parkwest JDA is a Capital Asset and the income
received from the said JDA is taxable under head Capital Gains and

not as Income from Business.

18.3 As held by Hon’ble Supreme Court in below mentioned cases,
the income received by the appellant from sale of Land, being Capital
asset falls within the head Capital Gains exclusively and hence
cannot be taxable indirectly under head Income from Other Sources
on the ground of no transfer of legal ownership due to non-execution
of registered Sale Deed in favour of the Purchaser.

The appellant submits that in following cases, the Hon’ble Supreme
Court has held that the heads of income provided in various sections
of the Income-tax Act are mutually exclusive and if the income from a
source falls within a specific head, the fact that it may indirectly be
covered by another head will not make the income taxable under the
latter head.

(a) Decisions of Hon’ble Supreme Court
(1) The United Commercial Bank Ltd vs CIT - 32 ITR 688 (SC) (Page

Nos. 335-346 of Case Law Compilation No.1)

(2) CIT vs D.P.Sandu Brothers Chembur Pvt.Ltd. 142 Taxman 713 (SC)
(Page Nos. 347-352 ofCase Law Compilation No.1)

(3) Nalinikant Ambalal Mody vs CIT ) (1966) 61 ITR 428 (SC) (Page Nos.
353-363 of Case Law Compilation No.1)
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(b) Decisions of Hon’ble Bombay High Court

(4) Cadell Weaving Mill Co. Pvt. Ltd. vs CIT — (2001) 116 Taxman 77
(Bombay) (Page Nos. 364-380 of Case Law Compilation No.1) and
Union of India & Anr. Vs Cadell Weaving Mills Co.Pvt. Ltd. & Anr. (SC)
CA No0.2333 of 2003 and connected matters dated 31-1-2005 (Page
No.381 of Case Law Compilation No.1)

(5) Bombay High Court’s in M/s. Poonawalla Estate Stud &
Agricultural Farm vs CIT in ITA No.541 of 2003 and connected matters
No.535 of 2003, No.540 of 2003 dated 9-7-2025 (Page Nos. 382-409 of
Case Law Compilation No.1)

20. Issue No. 6: Merits on Learned Pr.CIT’s alternative
opinion holding that the impugned income received from
sale of undeveloped Land/UDS vide registered Agreement
of Sale without Possession dated 27-5-2019 is taxable under
head ‘Income from Business’ instead of ‘Capital gains’ on
the ground that the Binnypet Land/UDS sold is stock-in-
trade and the JDA dated 28-3-2011 entered into with the
Purchaser/Developer previously on said Land is adventure
in nature of trade. (Kindly refer Revised Grounds of Appeal
Nos. 16,17 & 18)

19.1 Observations made by the learned Pr.CIT in the revision order
that he is of the opinion that treatment of Land in question as Capital
asset and instead of stock-in-trade is not acceptable to him.

In the revision order dated 24-3-2025, the learned Pr.CIT has made few
observations on certain covenants contained in the Joint Development
Agreement (JDA) dated 28-3-2011 entered into with the Developer initially
for development of residential project, namely — ‘Parkwest’ at Binnypet on
Binnypet Land measuring 42 acres contributed by the appellant. Further, in
Para-17 of the revision order, the learned Pr.CIT has opined that the
treatment of Land in question as capital asset and instead of stock-in trade
is not acceptable to him based on few covenants contained in the said
JDA.
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19.2  Appellant has neither carried out any real estate business
activities nor it has purchased or sold any Land till date except sale of
UDS in Binnypet Land via JDA or balance UDS to the Developer

i) The appellant submits that it is not at all engaged in the business of real
estate development by itself and is not involved in real estate business
activities.. The appellant is an investment Firm and has mainly made
investment in Shares of the Companies in the Group and has also given
advances for purchase of shares and properties of said Companies. The
appellant is holding said investments in shares on long-term basis to derive
capital appreciation and to earn profits in the long run and to have strategic
control over the investee entities.

ii) The appellant has held only one Land property at Binnypet, Bengaluru,
which was given for development under JDA dated 28-3-2011 (Page No.
68-96 of Paper Book No.1) to the Developer, M/s. Relationship Properties
Pvt. Ltd. (RPPL).

iii) The appellant has neither carried out any business activities including
any real estate business, nor earned any income from business. The
appellant has not carried out any development activities by itself on said
Binnypet Land.

iv) The appellant has derived income from Long-term Capital gains from
said JDA during AYs 2015-16 to 2019-20 and offered the said income as
Long-term Capital gains in its ITR, Capital gains from sale of shares of a
group company during AY 2018-19 and interest income from Deposits with
Banks.

v) The appellant submits that during AY 2020-21, the Company has sold
the balance unsold/undeveloped UDS available in Parkwest project direct
to the above Developer and the lump sum consideration received from said
sale was offered to tax as Long-term Capital gains in its ITR.

vi) The appellant has never incurred any expenditure towards any
business activities. The appellant has incurred nominal General and
Administrative expenses to keep its legal status alive and to comply with its

statutory obligations under tax laws, etc.
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vii) The appellant submits that the ITRs filed for AYs 2015-16 to 2019-20
(except AY 2019-20) declaring incomes received from JDA towards
contribution of Land as LTCG were taken up for complete scrutiny by the
Revenue. After detailed examination and verifications, the respective
learned Assessing Officers had accepted the said income as taxable under
head LTCG.

iv) During scrutiny for these AYs, the learned AOs have found that the
appellant has not carried out any business activities nor earned any income
from business. Hence the learned AOs have disallowed the said General
and Administrative expenses claimed as loss under schedule —BP of ITR
and then set off u/s 71(2) of the Act against Interest Income and LTCG
earned in a particular AY following the accounting concept of “Matching

Principle”.

19.3 Binnypet Land is held by the appellant as a capital asset (Fixed
Asset/Capital work in Progress in its Books) from the date of its
receipt as capital contribution from a Partner.

i) The appellant had received the Land parcels admeasuring 42 acres (i)
Land measuring 28.9075 acres on 2-7-2008 and ii) Land measuring
13.0925 acres on 1-6-2010) situated at Binnypet, Bengaluru from a
Partner, namely M/s. ETA Karnataka Estates Ltd. (a Land holding
Company) on capital account as their Capital contribution, initially to set up
an Infopark project on said Land.

ii) Since the appellant’s intention was to embark upon a capital investment
project, the appellant has accounted the said Binnypet Land as Capital
Work in Progress/ Fixed Asset at its book value. Every year, in its Balance-
sheets, the said Land was shown as Fixed Asset/ Capital Work-in-Progress
with break up of Land cost and Other Expenses mentioned separately in
the Schedule to Balance-sheet.

iii) Later, due to financial & other constraints, the appellant had to abandon
its initial proposal to set up an IT-SEZ Park on the said Land. Then the

appellant kept the Land idle for some time.
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iv) Hon’ble High Court Karnataka High Court in the case of CIT vs
M/s.Bagmane Developers, Bangalore in ITA No.157/2011 dated2-9-
2016 (Page No0.636-668 of Case Law Compilation No.2) has observed
that “The promoters of a Software Park can generally view this project
only for the purpose of investment and not as stock-in-trade; and the
buildings and infrastructures created are leased out to various
clients, the maintenance of which is looked after by the promoters.”

19.4 When the appellant Firm received the Binnypet Land as a capital
contribution from a partner, it became the exclusive property of the
appellant Firm under section 14 of Indian Partnership Act,1932 and it
loses its previous characteristic as a specific asset of the contributing
partner.

i) The appellant submits thatln terms of section 2(14) of Indian Partnership
Act, 1932, when a Firm receives an asset from a partner towards capital
contribution, then the said asset become the exclusive property of the Firm
and it does not retain its previous characteristics.

ii) In the above context, the appellant wish to refer to the recent decision of
Hon’ble Supreme Court in case of Sachin Jaiswal Vs Hotel Alka Raje &
Other in Civil Appeal Nos. of 2025 (arising out of SLP (C) No.18717 of
2022 dated 27-2-2025 (Page No0.493-505 of Case Law Compilation
No.2)ruled that once a property is contributed to a partnership firm, it
becomes the Firm’s exclusive property under section 14 of the Indian
Partnership Act, 1932, unless there is evidence to the contrary. The Court
placed reliance upon a judgment of Supreme Court in case of Addanki
Narayanappa vs Bhaskara Krishnappa (1966) SCC OnLine SC 6 in
which this Court has held that irrespective of the character of the property,
when it is brought in by the partner when the partnership is formed, it
becomes a property of the partnership firm, by virtue of section 14 of
Partnership Act.

i) Therefore, the appellant submits that when a Firm receives an asset on
capital account from a partner, it does not retain its previous characteristics
and it becomes the property of the Firm. The contributing partner has no

exclusive right to possess or use the said asset.
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19.5 Firm is an independent and distinct juristic person under
Income-tax Act and gets independent right how to treat the asset
received on capital account in its Books, considering the nature of
activities it intends to pursue.

i) As per principles laid down by the High Courts and Supreme Court,
under Income-tax law, a Firm is an independent and distinct juristic person
for the purpose of assessment as well as for recovery of tax as it is a
“Person” within the meaning of section of section 2(31) of the Income-tax
Act,1961 having its own entity and personality. It is also a separate entity
under the sales tax law.

ii) The Hon’ble Supreme Court in case of ‘CIT vs G. Parthasarthy Naidu
and others (1999) 104 Taxman 197 (SC) (Page No.506-510 of Case Law
Compilation No.2) following the principles laid down by Supreme Court in
another case ‘Deputy CST vs K.Keluhutty’ held that where two
partnership firms having same partners constituted under different
partnership deeds having distinct business could be treated as two
separate legal entities for the purpose of assessments. In that case, it is
held that partnership agreement creates and defines the relation of
partnership and therefore identifies the Firm. Each partnership agreement
may constitute a distinct and separate partnership and therefore, distinct

and separate Firms.

19.6 Binnypet Land was contributed by appellant for development of a
residential project by M/s. Relationship Properties Pvt. Ltd. (RPPL)
vide JDA dated 28-3-2011 and received revenue share from said JDA

i) After keeping the said Land idle for some time, the appellant had
contributed the Binnypet Land measuring 42 acres for development of a
residential project, namely — “Parkwest” to RPPL vide JDA dated 28-3-
2011. In the same JDA, the above mentioned Partner of the appellant had
also contributed additional Land measuring 5.04 acres, and thus total Land

contributed for said project was 47.04 acres.
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i) In consideration of granting development rights on said Land, the
appellant (being Landowner No.1) is entitled to fixed percentage of net
revenue share of 26.323% and the Landowner No.2 is entitled to net
revenue share of 4.677%, both aggregating 31%, as and when the
Developer receives amounts in the designated Escrow Bank Collection
Accounts opened by the Developer, as per payment schedules on sale of
Flats to the buyers. The Landowners were neither entitled to any flats nor
share in built up area from the said development.

i) In terms of said JDA, the Developer had to execute and complete the
project during a period of 8 years from the date of its commencement.

iv) The Developer is doing the entire development and construction of

Parkwest project on the said Land at their own cost and resources.

19.7 The appellant has not done any development or improvements
on the Binnypet Land right from its receipt as capital contribution till
said Land was given for development to Developer under JDA and
also thereafter.

(@) Year-wise break up of Binnypet Land Cost and Capital WIP
appearing in the Balance-sheet of the appellant is given below

1. Closing balance of Land Cost and Capital WIP of Binnypet Land
in prior years before adjustment of cost of acquisition

Financial Years (Amount in Rupees)

Particulars 2008-2009 2009-2010 2010-2011 2011-2012 2012-2013

2013-2014

Schedule -
Fixed Assets/
Capital — WIP

Binnypet Land - | 2,99,13,300 2,99,13,300 4,34,61,326 4,34,61,326 4,34,61,326

cost

4,34,61,326

Other Expenses | 51,37,944 51,37,944 81,29,023 1,22,71,398 1,22,71,398

capitalized

1,22,71,398

Closing balance as | 3,50,51,244 3,50,51,244 5,15,90,349 5,57,32,724 5,57,32,724

on 31st March

5,57,32,724

2. Closing balance of Land cost and WIP after adjustment of
proportionate cost of acquisition against LTCG offered to tax in its
ITRs
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Financial Years (Amount in Rupees)

Particulars 2014-2015 2015-2016 2016-2017 2017-2018 2018-2019 2019-

2020

Schedule -
Fixed Assets/
Capital - WIP

o

Binnypet Land 4,13,14.772 3,78,80,083 3,36,92,257 3,10,80,710 2,79,17,432

Other Expenses 1,16,65,314 1,06,95,522 95,13,080 87,75,704 43,88,852 0

Total 5,29,80,086 4,85,75,605 4,32,05,337 3,98,56,414 3,23,06,284

b) Year-wise Break up of nature of Other expenses amounting to
Rs.1,22,71,398/- shown in the above table debited to Capital work-in
progress

(i) As given in the above statement, the appellant has incurred a total
expenses of Rs. 1,22,71,398/- during the period 1-7-2008 to 30-9-2011
and debited the same to Capital Work-in Progress. The year-wise
break up of the nature of said expenses booked under Capital work in

Progress is given below:-
Financial Professional Fees & | Security Other Total
Year charges paid | taxes, Charges Expenses, expenses
to Consultants | paid paid such as rent | capitalized
travelling &
misc.  expen
ses
2008-2009 | 47,04,841 2,79,598 0 1,53,505 51,37,944
2009-2010 0 0 0 0 0
2010-2011 10,75,923 5,59,364 | 12,20,833 1,34,959 29,91,079
2011-2012 40,53,526 1,300 0 87,549 41,42,375
Total 98,34,290 8,40,262 | 12,20,833 3,76,013 1,22,71,398

(ii) All above mentioned expenses were capitalized and debited to Capital

work-in-progress relating to Binnypet Land. Once the Land is given (by way
of License) to the Developer for doing development pursuant to JDA 28-3-
2011, the appellant had not incurred any expenses and debited to Capital
WIP.

19.8 The appellant has never treated the Binnypet land as stock-in-
trade nor done any activity or spend expenditure towards
development or improvement of Land as alleged in the impugned
revision order.

i) From the above facts, it is very clear that the appellant except spending
on some professional charges of Rs. 47,04,841/- paid to Consultants in the

first year FY 2008-2009 to explore the feasibility & viability of starting an
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Infopark project on said Land and in FYs 2010-11and in 2011-12 on some
professional charges of Rs.51,29,449/- paid to Consultants for seeking
advisory services while entering into JDA with a Developer, no expenses
on development or improvement of Land, etc. were incurred by the
appellant.

ii) The appellant had given bare undeveloped Land to the Developer
for development.

iif) When the appellant had received income from JDA during FYs 2014-15
to FY 2018-19, while offering the said income as LTCG in its ITR, it had
claimed cost of land and aforementioned expenses debited to Capital WIP
till 30-9-2011 proportionately as cost of acquisition.

iv) During FY2019-20, when the appellant had sold balance
unsold/undeveloped UDS to the Developer vide Agreement of Sale dated
27-5-2019, the remaining unclaimed cost of Land and other capitalized
expenses totaling Rs.3.24 Crores were claimed as cost of acquisition
against LTCG.

v) Further, the appellant has never indulged in any real estate activities,
such as trading and developing the Land for sale. The appellant had
contributed the sole Land at Binnypet owned by it in a JDA for development
by a Developer against receipt of revenue share.

vi) Therefore, the observations given by the learned Pr.CIT in para-17
of the impugned order that the appellant has treated the Binnypet
Land as stock-in-trade is incorrect and based on wrong assumption
of facts. Moreover, in its every Balance-sheet, the said Land was
shown as Fixed Asset/Capital WIP and the appellant has neither
treated the said Land as stock-in-trade nor done any activities or
improvement /development on said Land by itself.

19.9 Appellant’s submissions to the covenants contained in the JDA
dated 28-3-2011, as pointed out by the learned Pr.CIT in first part of
para-17 of the revision order to prove that the appellant is not a mere
Land owner but actively engaged in the development of Lands.

(@) Learned Pr.CIT’s observations that “intention of assessee-firm
while entering into JDA dated 28-3-2011 was to exploit commercial
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use” referring to development of a Shopping Mall on Schedule-D
Property owned by second Landowner through Co-Developer.

i) The Land measuring 5.7939 acres owned by second Landowner where
commercial development, i.e. construction of Shopping Mall was proposed
under Master Plan dated 2-8-2010 obtained from Bangalore Development
Authority for total Land measuring 52.8337 Acres (47.04 acres for
residential + 5.7939 acres for commercial development), was described in
Schedule-D of the JDA dated 28-3-2011 and was excluded from the JDA
dated 28-3-2011 for residential development.

ii) In the recital clause of said JDA, it has been clearly mentioned that the
above Schedule-D property is not a part of this JDA (Page Nos. 249-315
of Paper Book No.1).

i) 1t appears that the learned Pr.CIT has misread the recital clauses
contained in the said JDA and thought commercial development on
Schedule D property as part of JDA dated 28-3-2011.

(b) Learned Pr.CIT’s observations referring to definition of ‘Net
Revenue” given in the JDA dt 28-3-2011

i) In the JDA appellant and second Landowner is receiving 31% of Net
revenue generated from the development and not built up area constructed
by the Developer.

ii) Therefore, in the definition of Net revenue, apart from proceeds of sale of
the residential units, it is common to cover all other potential revenues ,
such as income from lease of residential, if unsold and let out, income
received from allotment of car parking spaces, receipts of non-refundable
deposit towards club memberships, charged received in relation to
infrastructure and any other charges, etc.

i) These sources of income are included in the definition of “Net revenue”
to maximize its appellant’s revenue entitlement in terms of JDA, otherwise
the entire benefit will accrue to the Developer.

iv) But this does not mean that the appellant is actively engaged in the

exploitation of commercial use of Land, which is done by the Developer.
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v) However, for present AY 2020-21, the said revenue share is not at
all relevant as the appellant has exited from the JDA and received full
sale consideration from the Developer for sale of undeveloped
undivided share of Land available in the said project directly to them.

(c) Learned Pr.CIT’s observations that “Project yields at least the
Minimum Average Net Revenue in respect of the land owner’s share,
over life time of the project.”

i) In the definition clauses given in JDA, the definition of “Minimum
Average Rate” is given “which shall be Rs.4,800/- per sq.ft. of Saleable
Area reckoned at the end of 8 years as detailed in clause-8.”n).

i) In terms of clause-8(b).2 of JDA, the Developer is required to achieve
minimum average rate of Rs.4,800/- per sq.ft to which Landowners are
entitled at the end of 8th year and in case of shortfall, the Developer has to
make good of the shortfall.

i) In the above context, under heading Obligations of the Developer at
clause 4.1.h. in the JDA, it has been mentioned that “ The Developer has
the obligation that the Project yields to the Landowners at least the
Minimum Average Net Revenue (i.e. Rs.4800 x total saleable area) in
respect of the commercial exploitation of the Landowner share, over the
lifetime of the Project (i.e. during 8 years period).

iv) These clauses indicates that irrespective of successful completion
of the project/ development or not, the Landowners have been
assured to receive minimum consideration from the development to
the extent of 31% of the total saleable area at the end of 8th year,
failing which the Developer shall make good of the short fall in

minimum consideration.

(d) Learned Pr.CIT’s observations that Landowners to assist the
developer to amend the block development plan for the Project Land.

i) Under heading Obligations of the Landowners in clause 4.2.n. of the
JDA, it is mentioned that “The Landowners will make its best efforts and
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assist the Developer to amend the block development plan for the Project
Land to reduce the open space and park area of not more than 5.28 acres
(first modification) within 4 months from signing of this Agreement.

iiy Any time take by the Developer for securing such first modification of the
Development Plan from the BDA shall result in extending the time limit
applicable, provided that such extension shall not under any circumstances
exceed 6 months. All costs and expenses in respect of such modification
shall be borne by the Developer the beyond 4 months period stated above.”
i) Since the Lands given under JDA are owned by the appellant and
second Landowner, the Developer needs the relevant details for making
applications to be submitted to Regulatory Authority (BDA) and copies of
previous Plan sanctions obtained, etc.

iv) But the entire work relating to obtaining the amended Plan
sanction has to be done by the Developer at their own cost and not by
the Landowners (appellant),

(e) Learned Pr.CIT’s Observations regarding Non-compete clause with
the Developer mentioned in clause no.10.1 of JDA to prove that the
appellant is engaged in development of plots.

i) In the revision order, the learned Pr.CIT has stated that the appellant
had entered into Non-compete clause with the Developer at clause no.10.1
of JDA (Page Nos. 249-319 of Paper Book No.1) and in that context, he
is referring to Annexure-6 attached to said JDA.

i) The appellant submits that the appellant owns only one Land parcel
measuring 42 acres in Binnypet and the same was given into JDA for
residential development by the Developer and the Non-competing clause is
not meant/applicable for the appellant.

iii) The said Non-compete clause is applicable to the nearby properties
owned by the second Landowner.

iv) It appears that the learned Pr.CIT has misunderstood the said clause
10.1 and Annexure-6 contained in the JDA so as to prove that the appellant
is actively engaged in development of plots and is not of a general

landowner.
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(f) Learned Pr.CIT’s observation that “Thus the assessee had not held
the Land for investment and instead the same was treated as stock-in-
trade whose value kept on varying each year, which is corroborated
by the fact that in closing stock or stock-in-trade, the valuation is
always as per the market price or the cost price whichever is lower.”

i) The appellant submits that it has not done any development or
improvements on the Binnypet Land right from its receipt as capital
contribution till the said Land was given for development to Developer
under JDA and also thereafter.

ii) The appellant has never treated the Binnypet land as stock-in-trade nor
done any activity or spend any expenditure towards development or
improvement of Land as stated by the learned Pr.CIT.

i)  The appellant is showing the Binnypet Land under heading Fixed
Assets/ Capital Work-in-progress in its Books of accounts from inception.
iv) The appellant has incurred some expenses towards professional
charges paid to various Consultants and accounted the same in the Books
as Capital work-in-progress till FY 2011-12, when the Land was given to
the Developer under JDA.

v) When the appellant started receiving income from Parkwest project
under JDA during FYs 2014-15 to 2018-19, the appellant has debited the
proportionate cost of acquisition worked out against the said LTCG and
accordingly the cost of land and other expenses was decreased to that
extent during said FYs.

vi) When the appellant sold balance unsold/ undeveloped UDS to the
Developer vide Agreement of Sale dated 27-5-2019, the remaining cost of
Land & Capital WIP of Rs.3,57,99,978/- as on 31-3-2019 was claimed as
cost acquisition against the income received from said sale.

vii) It appears that the learned Pr.CIT misunderstood the decrease/
variations in Capital work in progress relating to Binnypet Land during FYs
2014-15 to 2019-20 as he thought that the appellant had accounted the
said Land/Capital WIP as per Accounting Standard-2 applicable to Stock-

in-trade, i.e. at cost or market value, whichever is lower. Based on this
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perception, the learned Pr.CIT is believing that the appellant has treated
the said Land as stock-in-trade and not as capital asset, which is incorrect.

19.10 An assessee is entitled in law to hold same class of assets as
Capital assets even while it is dealing with assets of similar type in
business with the idea of commercial exploitations.

i) Without prejudice to the facts of the appellant and contentions, as stated
in paras-16.a) to i) herein above, the appellant submits that in view of
section 2(14) of the Act and as confirmed by CBDT in its Circular No.4
dated 15-6-2007, that an assessee is entitled to hold same class of
assets as investment and stock-in-trade simultaneously.

i) Section 2(14) of the Act defines that “ Capital Asset” , which means
property of any kind held by an assesee whether or not connrected with his
business or profession, but does not include stock-in-trade, etc. Therefore,
an assessee is entitled in law to hold certain class of assets as capital
assets even while he is dealing with the asset of similar type in business
with idea of commercial exploitations.

i) In Circular No.4 of 2007 dated 15-6-2007 issued by CBDT ( Page
No.511-512 of Case Law Compilation No.2) in the context of trading in
shares, it has been clearly mentioned that an assessee can hold the same

class of assets as investment and also stock-in-trade simultaneously.

19.11 Case laws holding that an assessee can hold same class of
assets as investment and stock-in-trade simultaneously.

In support of its above contention, the appellant place reliance on following
case laws, wherein it has been held that an assessee can hold the same
class of assets as investment and also as stock-in-trade simultaneously.
The views expressed by CBDT in their circular no.4 of 2007 dated 15-6-
2007 has also been upheld by the Courts/Tribunals in the following cases:-
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(a) Case laws of Hon’ble Supreme Court

(1) Supreme Court dismissed Revenue’s SLP challenging the
Bombay High Court judgement inPCIT vs Jogani & Dialani Land
Developers & Builders (2020) taxmann.com 140 (SC) (Page Nos. 513-
515 of Case Law Compilation No.2)

(2) Supreme Court in CIT vs Madan Gopal Radhey Lal (1969) 73 ITR
652 (SC) (Page Nos 516-520 of Case Law Compilation No.2)

(b) Case laws of Hon’ble ITATs

(3) ITAT, Bangalore in Thirumala Venkateshwara Estates and
Agencies vs Dy.CIT in ITA No.553/Bang/2010 dated 28-07-2010. (Page
Nos. 521-541 of Case Law Compilation No.2)

(4) ITAT, Ahmedabad in DCIT vs Shri Niketan Krishorchandra Patel in
ITA No.3682/Ahd/2015 dated 25.7.2019. (Page Nos. 542-553 of Case
Law Compilation No.2)

20.1  Observations made by the learned Pr.CIT in the impugned
revision order on JDA dated 21-3-2021 entered into by the appellant
for contributing the Binnypet Land for residential development and
treating said JDA as ‘adventure in nature of trade’.

In the revision order dated 24-3-2025, the learned Pr.CIT has made certain
additional observations on the Joint Development Agreement (JDA) dated
28-3-2011 entered into with the Developer/Purchaser, M/s. Relationship
Properties Pvt. Ltd. (RPPL) for development of Binnypet Land contributed
by the appellant for a residential project. The learned Pr.CIT is of the
opinion that looking to certain covenants, the said JDA is ‘adventure in
nature of trade’ and hence the income received from sale of balance
undeveloped UDS available in the said project, directly to the Developer,
pursuant to registered Agreement of Sale dated 27-5-2019 ought to have
been treated as sale of stock-in-trade and said income should have been
taxed as Income from business notas LTCG.

20.2 Appellant’s detailed objections against treating JDA as
‘adventure in the nature of trade’ is mentioned in Hon’ble ITAT Order
dated 2-9-2022 in appellant’s case

It is submitted that appellant’s detailed objections against treating the JDA
is ‘adventure in the nature of trade’ by learned Pr.CIT in his previous
revision orders dated 18-3-2020 for AY 2015-16 and dated 30-3-2021 for
AY 2016-17 was considered by the hon’ble Tribunal, Bangalore in their
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Order dated 2-9-2022 and the same are reproduced therein. Hence, the
same are not repeated here, but only important points are highlighted
below. The said judgment is annexed to Page Nos. 1 to 73 of Case Law

Compilation No.1.

20.3Developer was doing the development and construction activities
on the Binnypet Land contributed by the appellant into JDA initially.

i) The appellant, being a Landowner had just contributed the said Land for
development by the Developer and had neither involved/interfered in the
project activities in any manner nor has a right to do so.

ii) In terms of JDA, the Developer had to do the entire development and
construction of the project at their own cost and resources.

i) All the activities relating to the project, such as obtaining Plan
sanctions and other approvals from various Government Authorities,
planning & execution of development & construction of the project,
formulating marketing strategies, pricing & sales promotional activities,
selling of flats to prospective buyers, collecting receivables from flat buyers
as per payment schedules, arranging of funds & other resources for
development and construction of project, etc were done by the Developer
alone.

iv) Except the right to receive agreed revenue share through designated
Escrow Bank Accounts towards consideration for Land contribution, the
appellant had no role, right, responsibility, accountability, liability in the said
Project.

20.4 Realisation mechanism of revenue share as stipulated in the
JDA is capital gains and not business income

i) In the above context, the appellant submits that in FAQ issued by
CBDT on Joint Development Agreements (JDA), it is clearly stated
that -

“In JDA, the Landowner may get monetary or non-monetary
consideration from the Developer for contributing his land to the
project. Monetary consideration can be a share in the sale
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consideration of the project and non-monetary consideration means a
specified share in the developed estate.”

ii) In support of above arrangement of receipt of revenue share on
deferred basis from the JDA through Escrow Bank Account
mechanism, the appellant wish to place reliance on following
decisions of Hon’ble ITAT, Bangalore and ITAT, Hyderabad:-

(1) ITAT, Bangalore in Dy.CIT vs Sri Vinod Narappa Reddy in ITA
No.1853 to 1855/Bang/2018 dated 5-10-2020. (Page Nos. 542-553 of
Case Law Compilation No.2)

(2) ITAT, Hyderabad in ITO vs G. Vijayasimha Reddy in ITA No.374 to
376/Hyd/2023 dated 5-1-2024. (Page Nos. 564-590 of Case Law
Compilation No.2).

The Hon'’ble ITAT, Hyderabad has followed the decision of Hon’ble ITAT,
Bangalore in case of Vinod Narapa Reddy supra and held that the receipt
of revenue share from JDA is capital gains.

20.5Presentation of income from sale of assets as direct income in
Schedule-8 attached to Statement of Income and Expenditure but
under the head “Other Income” in the main Statement of Income &
Expenditure for FYs 2015-16 and 2016-17. However income is reported
correctly in the relevant ITRs.

i) No standard format has been prescribed for Partnership Firm and other
non-incorporate bodies till FY 2023-24 by ICAI, like Companies under
Companies Act,2013. Audit Report is not all required.

i) However, the balance cost of capital asset (after deduction of
proportionate cost of acquisition) was shown correctly as “Binnypet Land”
in Schedule No.6 under heading

“Capital Work-in-progress” in the Balance-sheets for FY 2015-16 and 2016-
17.

i) In this regard, the appellant submits that any treatment of
taxability of income reported in the Statement of Income and
Expenditure/ Statement of Profit and Loss, is not dependent on how
it is reflected therein but on the true nature and source of such
income. It is submitted that the entries in the books of financial
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statements do not fasten the tax liability and the tax liability is based
on the provisions of the Act independent of the manner of
presentation in the financial statements.

iv) Observations of Hon’ble Supreme Court in Kedarnath Jute
Manufacturing Co. Ltd. on entry appearing in books of account:

In the above context, the appellant wish to place reliance on the decisions
of the Hon’ble Supreme Court in Kedarnath Jute Manufacturing
Co.Ltd. vs CIT (1971) 82 ITR 363 (SC) (Page Nos. 591-594 of Case
Law Compilation No.2) wherein, the Hon’ble Supreme Court has
observed that “ whether the assessee is entitled to a particular
deduction or not will depend on the provision of law relating thereto
and not the view which the assessee might take of his rights nor can
the existence or absence of entries in the books of account be

decisive or conclusive in the matter.”

20.6 Claiming General & Establishment Expenses claimed in the
Return of Income by the appellant does not construe the fact that
intention of the appellant was to conduct business by entering into a
JDA.

As regards learned Pr.CIT’s observation in para-6 of the revision order that
the assessee had claimed certain business expenditure in the return of
income of previous FYs, which shows the intention of the assessee was to
conduct business by entering into the development agreement dated 28-3-
2011, the appellant wish to submit as under:-

i)The appellant has claimed only General & Administrative expenses as set
off u/s 71(2) of the I.T.Act in previous years, which were disallowed by
learned AOs in scrutiny assessments on the ground that appellant has no
business income and NIL business activities during the relevant previous
years.

ii) All these expenses are revenue in nature and are incurred to keep its
legal existence alive, to maintain its establishment & to facilitate smooth
conduct of its activities.

iii) The appellant has not incurred any business expenses pertaining to any

business activities in any previous years.
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iv) Hence the observations of the learned Pr.CIT that the appellant has
claimed certain business expenditure in its Return of Income in previous

years is factually incorrect.

20.7Case laws relied on by learned Pr.CIT to consider the JDA dated
28-3-2011 is adventure in the nature of trade which are
distinguishable to the facts of the appellant case. But not invoked
clause (d) to Explanation-2 of Section 263 of the Act in para-19 of the
impugned Revision Order.

a) Hon’ble Supreme Court decision in case of Raja J Rameshwar Rao
vs CIT

i) The learned Pr.CIT, in the revision order, relied on the decision of the
Hon’ble Supreme Court in the case of Raja J. Rameshwar Rao v. CIT 42
ITR 179 (SC) and came to the conclusion that the appellant case is that of
adventure in the nature of trade.

ii) The appellant states that the facts of the case relied upon by the learned
Pr. CIT are entirely different and are not comparable, to the extent that in
the case cited by the learned Pr. CIT, the assessee developed plots by
itself and sold in order to earn higher income and thus carried on activities
that of business, undertaking all risks and rewards, responsibilities and
obligations as that of a businessman but did not include the said receipts
as income from business.

i) The assessing officer made addition, treating the sale of divided plots
after developing the area to make it more attractive and treating the land as
stock in trade “as an adventure in the nature of trade”.

b) Hon’ble Karnataka High Court decision in cases of CIT vs Ramaiah
& CIT vs P.Kannan

i) The appellant further submits that the decisions relied upon by the
learned Pr.CIT in the case of CIT v. Ramaiah and Others 146 ITR 39
(Karnataka) is again as that of sale of building sites after converting
agricultural lands into multiple plots. The assessee went on selling the plots

year after year realising more and more profits.
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i) In the case of CIT v. P. Kannan 154 ITR 441 (Karnataka), the
assessee was a building contractor, and he divided the land into plots and
sold the plots immediately after purchase of land.

i) Therefore, the facts of both cases are not comparable to the facts and

circumstances of the case of the appellant.

The appellant wish to place reliance on following case laws in support

of its above contention:-

20.8Case laws wherein it was held that either receipt of revenue share
from JDA towards contribution of Land or income from sale of built
up area share received from JDA by a Landowner is Capital gains and
not business income arising from adventure in the nature of trade.

a) Case laws decided by Hon’ble Karnataka High Court

(1) CIT vs Razia Sulaiman in ITA No.412 of 2007 dated 19-9-2011 -
(Page Nos. 595-598 of Case Law Compilation No.2)

(2) CIT vs Smt. Suparna Mahesh in ITA No.3231 of 2005 dated 8-2-
2011 -(Page Nos. 599-605 of Case Law Compilation No.2)

b) Case laws decide by Hon’ble ITAT, Bangalore

(3) Dy.CIT vs Sri Muppala Bhaskar Reddy in ITA No.909/Bang/2019
dated 4-4-2022) - (Page Nos. 606-620 of Case Law Compilation No.2)
c) Case laws decided other Hon’ble High Courts

(4) PCIT vs Rungta Properties Pvt. Ltd — (2017) 83 taxmann.com 106
(Calcutta) - (Page Nos. 621-628 of Case Law Compilation No.2)

(5) CIT vs Machino Techno Sales Ltd. (2023) 151 taxmann.com 409
(Calcutta) (Page Nos 629-631 of Case Law Compilation No.2)
d) Case laws decided by other Hon’ble Tribunals

(6) ITO vs Sitaram Chamaria (2006) 6 SOT 594 (Mumbai)- (Page Nos.
632-635 of Case Law Compilation No.2)
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20.11Case Laws wherein it was held that sale of Land after
development is Capital gains and not income from business arising
from adventure in the nature of trade.

a) Case laws decided by Hon’ble Karnataka High Court

(1) CIT vs M/s Bagmane Developers Pvt. Ltd. in ITA No.157/2011
dated 2-9-2016 - (Page Nos. 636-668 of Case Law Compilation No.2)

(2) CIT vs M/s. Kishan House in ITA No.326/2010 dated 29-1-2020
(Page Nos. 669-680 of Case Law Compilation No.2)

(b) Case laws decided by other Hon’ble High Courts

(3)CIT vs Kasturi Estates Pvt. Ltd. (1966) 62 ITR 578 (Mad) - (Page Nos.
681-691 of Case Law Compilation No.2)

(4) CIT vs MLM Mahalingam Chettiar (1977) 107 ITR 236 (Mad) — (Page
Nos. 692-694 of Case Law Compilation No.2)

(5) CIT vs Suresh Chand Goyal (2007) 163 Taxman 54 (MP) — (Page
Nos. 695-698 of Case Law Compilation No.2)

(c) Case laws decided by other Hon’ble Tribunals

(6) ITAT Ahmedabad in DCIT vs Shri Nandlal Jaigopal Agarwal in ITA
No.2534/Ahd/2015 dated 14-11-2018 — (Page Nos. 872-892 of Case Law
Compilation No.3)

21. Revised Grounds of Appeal No.18

Learned Pr.CIT erred in disregarding the decision of
Hon’ble Bench of ITAT, Bangalore dated 2-09-2022 for AYs
2015-16 and 2016-17 in case of the appellant holding the
same Land contributed under JDA dated 28-3-2011 is
Capital asset and income received from said JDA is taxable
as Capital gains and not as Income from Business as held
by his predecessor in earlier revision orders dated 18-3-
2020 and 30-3-2021.
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21.1. The appellant submits that in the case of appellant for AYs
2015-16 and 2016-17, the Hon’ble bench of ITAT, Bangalore vide its
Order dated 2-9-2022 (Page Nos. 1-73 of Case Law Compilation No.1)
has held that the Binnypet Land contributed by the appellant under
JDA dated 28-3-2011 is Capital asset and income received from said
JDA is taxable is taxable as Capital gains and not as Income from
Business as held by the learned Pr.CIT-1, Bangalore in his earlier
revision orders dated 18-3-2020 and 30-3-2021. The appellant invite
the kind reference to Paras Nos.7.4, 7.5 and 7.19 of the aforesaid
Order dated 2-9-2022 on the findings given by this Hon’ble Tribunal in
the appellant’s own case.

22. Issue No.7 : Additional Grounds of Appeal —

Audit Objections cannot be a basis of revision of
assessment orders under section 263 of the Act.

22.1 The appellant submits that the learned PCIT has invoked the revision
proceedings under section 263 of the Act based on the audit objections
and not on suo-moto discretion. The appellant puts the respondent to strict
proof to establish that the proceedings are not initiated on the basis of audit
objections. The appellant is of the view that the audit objection cannot be a

basis of revision of assessment orders.

22.2 The appellant places reliance on the following case laws in support of

the above views of the appellant:-

(1) CIT v. Sohana Woollen Mills, [2008] 296 ITR 238 (Punjab&
Haryana) — (Page Nos. 699-701 of Case Law Compilation No.2)

(2) Jaswinder Singh vs CIT (2013) 31 taxmann.com 80 (Chandigarh -

Trib)
(Page Nos. 702 -711 of Case Law Compilation No.2)
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(3) Pinkcity Jewelhouse Pvt. Ltd. vs Pr.CIT in ITA No.63/JP/2021
dated 7-3-2024 (Jaipur Tribunal) (Page No.712-759 of Case Law
Compilation No.2)

(4) Majestic Properties Pvt. Ltd. vs Pr.CIT, in ITA No.3088/Del./2018
dated 10-08-2023 (Delhi Tribunal) (Page No0.760-765 of Case Law
Compilation No.2)

(5) Ahlcon Parenterals (India) Ltd. (2024) 152 taxmann.com 759 (Delhi
— Trib)

(Page No.766-769 of Case Law Compilation No.2)
(6) Shanmuganathan Rajasekaran vs Pr.CIT in ITA No.1897/Chny/2025
dated 31.10.2025 (Chennai Tribunal) (Page No0.893-911 of Case Law
Compilation No.3)

In view of the above submissions,the Appellant humbly prays before this
Hon'’ble Tribunal to allow the appeal filed by the appellant for the

advancement of the substantial cause of justice.

Place : Bengaluru
Date : 23-02-2026 APPELLANT
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8.3 Further, the assessee has submitted the written submissions
in response to the submissions made by the revenue dated

25.6.2026, which are as follows:

BEFORE THE HON’'BLE INCOME-TAX APPELLATE TRIBUNAL,
BENGALURU ‘A’ BENCH, BANGALORE.

Name & Address of the Appellant M/s ETA Star Infopark

No. 501, 502, Front Wing, 5th Floor,
North Block, Manipal Center,

120, Dickenson Road,

Bengaluru 560042.
PAN AACFE6010C
Assessment Year 2020-21
Order appealed against passed by Order under section 263 of the

Income-tax Act, 1961 (“the Act”)
dated 24/03/2025 passed by learned
Principal Commissioner of Income-
tax, Bangalore-1, Bangalore.

ITA No. 1194/BANG/2025

Appellant’s Response to Written Submissions dated 25-06-2026
filed by the Revenue (herein after referred to as “RWS”)

The appellant, in continuation to its Written Submissions dated 23-02-2026
(hereinafter referred to as “AWS-1"), filed before the Honourable Tribunal on 24-
02-2026, in support of the revised Grounds of Appeal and also its Additional
Written Submissions dated 25-06-2026 pursuant to the hearing held on 15-06-
2026, filed before the Honourable Tribunal on 25-06-2026, (hereinafter referred to
as “AWS-2"), is making following submissions on the points and analyses made
by the learned Departmental Representative (DR) in the RWS, filed before the
Honourable Tribunal on 25-06-2026, for kind consideration of the Honourable

Tribunal:-
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The appellant submit below its detailed submissions/ clarifications/ explanations
on the facts of the case as highlighted by the learned DR in the Revenue’s Written

Submissions (RWS) for kind consideration of the Honourable Tribunal:

Appellant’s Reply to I. Introduction and Background given in the RWS dated
25-6-2026

1. Reply to 1.3 The Defects and the Revision .

* In para 1.3 of the RWS, the learned DR has stated that the original assessment
order dated 29-09-2022 has recorded no finding at all in respect of three key
matters (a) whether the Agreement was a valid “transfer” under section 2(47) ; (b)
the correct head of income and (c) whether the BHN Foods payment was genuine.
The only addition made was Rs.72,22,280/- for business expense disallowance.
The learned Pr.CIT therefore set aside the assessment order under Explanation
2(a) to Section 263 (Para-19 of the Revision Order) and ordered a fresh assessment

(Conclusion and Directions).

*  Since the above mentioned points have been reiterated by the learned DR under
heading IV. Reply to the Grounds of Appeal under sub-headings A to F, the
appellant submits its detailed reply covering all the contentions of the learned DR

herein below, for kind consideration of the Honourable Tribunal:-

IV. Reply to the Grounds of Appeal given in the RWS dated 25-6-2026

Appellant’s Reply to IV.A. Jurisdiction
— a silent order is not saved by ‘complete scrutiny’ (Grounds 1-8) mentioned
in RWS.

2. Appellant’s Reply to No finding on the key issue — The learned DR has
stated that the assessment order (Pages 42-47 of the Appeal Memo) does not

contain a single line on section 2(47), Clause 13, the stamp-duty point or the
head of Income.

The appellant’s submissions to the above point is as follows:-
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*  The appellant in its response dated 19-8-2022 (page nos. 115-143 of Paper
Book No.1), to query no.8(c) of Notice u/s 142(1) dated 3-08-2022 (page nos.109-
114 of Paper Book No.1) has furnished a copy of the registered Agreement of Sale
without Possession dated 27-05-2019 (hereinafter referred to as “the Agreement of
Sale”) for consideration of the learned AO. The appellant submits that the
Agreement of Saleis a comprehensive one bestowing bundle of absolute rights and
benefits (except legal possession) in favour of the Purchaser for its enjoyment as an
apparent/ beneficial owner of the Property sold by the appellant and not a mere

contract of sale without transfer of ownership under common law parlance.

* The appellant submits that the appellant (Sellers) on receipt of full sale
consideration have parted with predominant and substantial rights, such as all its
rights, powers, benefits, economic interest, entitlements, development rights, etc
accruing to the Land (UDS) sold except the legal possession and empty husk of the
title. The appellant (Sellers) have relinquished and/or extinguished all such rights
on the Land sold in favour of the Purchaser and consequently all its rights on said
Land including the right of conveyance and specific performance of the said
Agreement have been extinguished from the date of registration said Agreement of
Sale dated 27-5-2019 and registered on 20-6-2019. The Sellers have also extended
the operations of two Power of Attorneys granted in favour of the Developer at the

time of entering into JDA.

* In terms of section 2(14) of the IT Act a capital asset means property of any
kind held by an assessee, whether or not connected with his business or profession
and as per explanation given therein the property includes and shall be deemed to
have always included any rights therein. Therefore, the appellant submits that on
receipt of full sale consideration and on extinguishment of most of the rights
attached to the Land sold in favour of the Purchaser, the said Agreement of Sale is
purely a transfer of capital asset and the same falls under sub-clauses (i) and (ii) of
section 2(47) of the I.T.Act,1961. Further Explanation-2 to section 2(47) of the
Act says that “ For the removal of doubts, it is hereby clarified that “transfer”
includes and shall be deemed to have always included disposing of or parting

with an asset or any interest therein, or creating any interest in any asset in any
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manner whatsoever, directly or indirectly, absolutely or conditionally, voluntarily
or involuntarily, by way of an agreement (whether entered into India or outside
India) or otherwise ................... “"Moreover as per definition of transfer given
under section-269-UA (f)(ii) of the Act includes any rights in or with respect to
any land or any building or a part of building which has the effect of

transferring or enabling the enjoyment of such property.

* The appellant in AWS-1 dated 23-2-2026 in support of Revised Grounds of
Appeal Nos.12,14 & 15 under heading Issue No.5 (at page nos.30-48) has given
detailed submissions, explaining the reasons for not executing the sale deed,
mentioning the nomenclature of “Agreement of Sale without Possession” and the
insertion of clause-13 regarding no legal possession to facilitate the Purchaser to
save substantial stamp duty, and other various clauses granting absolute rights in
favour of the Purchaser against receipt of full sale consideration, extinguishment of
all the rights on the property sold (except legal possession), etc. In support of the
above mentioned views, the appellant has relied upon several case laws decided by
Honourable Supreme Court, Karnataka HC and other High Courts and ITATs at
para no.17.4 of the AWS-1 dated 23-2-2026 (page nos.45 and 46) for kind

consideration of the Honourable Tribunal.

* From the foregoing, it appears that on scrutiny of the Agreement of Sale, learned
AO came to the conclusion that the registered Agreement of Sale is transfer of a
capital asset within the meaning of section 2(47)(i) and (ii) of the Act and the sale
consideration is taxable under head Capital gains and hence he accepted the

income offered by the appellant as LTCG.

* The appellant believes that the ingredients of transfer of a capital asset as
defined under section 2(47) of the IT Act and those given under section 54 of the
Transfer of Property Act,1882 to treat a transfer of ownership of an immovable
property by way of sale is quite different. The appellant further believes that many
of the observations given by the learned Pr.CIT in the Notice issued u/s 263 dated
23-1-2025 and in later part of Para-17 of the Revision Order relating to Agreement

of Sale and the ingredients for transfer of ownership of an immovable property in
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case of sale, relates to requirements under Common Laws and Transfer of Property

Act, 1882 in particular.

* The above stand of the learned AO of NeFAC is vindicated again, in the course
of fresh assessment proceedings pursuant to directions of the learned Pr.CIT in the
Revision Order that despite clear cut instructions from the learned Pr.CIT to find
out whether the sale consideration is taxable under head Income from Other
Sources on the ground that there is no transfer u/s 2(47) of the Act, the learned AO
has neither raised any query in his Notice u/s 142(1) dated 19-01-2026 (copy of
said Notice is filed by the appellant along with its AWS-2 ,at page no. 26-29 on
25-06-2026 before the Honourable Tribunal) nor conducted any further inquiry on
the said issue. The learned AO, after examining the copies of the Agreement of
Sale, JDA dated 28-03-2011 and copies of all Partnership Deeds of the appellant
Firm, furnished to them by the appellant vide its response dated 29-01-2026 to the
aforesaid Notice, has decided to tax the sale consideration under head Income

from Business and not under head Income from Other Sources.

3. Appellant’s reply to Asking for documents is not inquiry — Queries 5-8 of
the 142(1) Notice dated 3-8-2022 (page 109-114 of PB-1) only sought copies
and figures. Collecting papers is not the same as examining the law.

The appelllant’s submissions to above point is as follows:-

*  The appellant in its AWS-1 dated 23-2-2026 (at page nos.6 to 17) under
heading Issue No.l1 — Grounds on invoking the provisions of section 263 of the Act
by the learned Pr.CIT-1, Bangalore are without jurisdiction (Revised Grounds of
Appeal Nos.1 to 8) has given submissions at length to prove that the exercise of
revisionary powers under section 263 of the Act by the learned Pr.CIT in the
appellant case is without jurisdiction. At para no.13 of AWS-1 dated 23-2-2026 (at
page no.20-22), the appellant has relied upon various case laws in support of its
contentions. The Honourable Tribunal is requested to kindly consider the said

submissions.
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* Further, in the Notice u/s 142(1) dated 3-8-2022, at query No.7 the learned AO
has asked the appellant to provide detailed computation of the LTCG shown by the
assessee during the year under consideration along with detailed note on the nature
of transaction which has been claimed as transfer of long-term capital asset. In its
response dated 19-8-2022, the appellant has furnished computation of Long-term
Capital gains and given a detailed note on the nature of transaction (Page Nos. 115-
143 of Paper Book No.l). In the said note, the appellant has explained the
execution of JDA dated 28-3-2011 with the Developer and contribution of 42 acres
of Land owned by the appellant for development of a residential project, namely —
Parkwest against receiving 26.32% revenue share by the appellant from the
Parkwest project in terms of JDA, receipt of revenue share during the FY's 2014-15
to 2018-19 from Phases — 1 and 2 of the said project, and offering of the said
income as LTCG during the AYs 2015-16 to 2019-20 as the same was received for
sale of UDS in the said project, reasons for sale of balance undeveloped UDS to
the extent of 6,42,790.53 sq.ft. to the Developer on account of considerable delay
in execution of the Parkwest project, execution of Agreement of Sale without
Possession dated 27-5-2019 and receipt of full sale consideration at the time of
registration of said Agreement of Sale and offering the said sale consideration of
Rs.475.50 Crores to tax as LTCG in its ITR for AY 2020-21, etc. Copy of said
Agreement of Sale was also furnished. The learned AO vide queries Nos.8(a) to (e)
has asked additional details relating to the capital asset sold, its cost of acquisition,

stamp duty value of property sold, etc.

* In response to query no.l of the Notice dated 3-8-2022, the appellant has
furnished a detailed note on the nature of business activity carried out (No business
activity and Nil business income), sources of income earned during the year
(LTCG & Interest income), description of direct expenses ( sales commission paid
to BHN Foods) and indirect expenses (General and Admin expenses) incurred

during the year.
* The appellant submits that after examination and verification of all the above

mentioned details and explanations submitted by the appellant in its responses

dated 19-8-2022 (Page Nos.115-143 of Paper Book No.1); dated 14-9-2022 (Page
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nos.222-224 of PB Nos.1) and dated 20-9-2022 (Page Nos. 230-245 of PB No.1),
the learned AO has accepted the income offered as LTCG and allowed sales
commission expenses claimed as deduction u/s 48(i) and disallowed General and
admin expenses of Rs.72,22.280 claimed, in its ITR for AY 2020-21 and not
mechanically as alleged by the learned DR. In para-2 of the assessment order
dated 29-9-2022, the learned AO has given the dates on which he has issued the

notices and the responses submitted by the appellant

*  Here, the appellant submits that as far as adequacy of inquiry is concerned,
there is no law which provides the extent of inquiries to be made by the Assessing
Officer. It is the Assessing Officer’s prerogative to make inquiry to the extent he
feels proper. The learned Pr.CIT by invoking revisionary powers under section 263

cannot impose his own understanding of the extent of inquiry.

4. Appellant’s reply to No show cause notice on the Rs.460 Crores issue

*  As regards learned DR contention that the learned AO has not given any show
cause notice on the taxability of Rs.460 Crores under other heads of income (other
than Capital gains), the appellant submits that when the learned AO on scrutiny of
the documents and explanations given by the appellant in response to the Notice
u/s 142(1) dated 3-8-2022 came to the conclusion that the sale consideration is
taxable under head Income from Capital gains, the learned AO has issued the show
cause notice dated 17-09-2022 to disallow General and Admin expenses of
Rs.72,22,280/- claimed as set off u/s 71(2) in the ITR, on finding that the appellant
has neither carried out any business activities nor earned any income from business
during the AY 2020-21, on the ground of accounting principle matching concept.
Generally, show cause notices are issued after examination of records and on
inquiry, when the AO finds that the taxability of income offered under a particular
head is unsustainable under the provisions of the IT Act and other claims/
deductions made are not allowable, then he issues the show cause notice conveying
his intention to do so asking for the assessee to submit its objections to proposed

characterization of income or disallowance of the claim, as the case may be.
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* The appellant wish to point out that the learned AO vide query No.3 in the
Notice u/s 142(1) dated 3-8-2022 (page no.109-114 of the Paper Book No.1) has
specifically asked the details regarding the assessment proceedings carried out for
last 5 years (AY 2015-16 to AY 2019-20) including each issues on which addition
has been made in the preceding years in a tabular format given in the Notice and
also copies of relevant assessment and appellate orders. In its response dated 19-8-
2022 (page no.115-143 of Paper Book No.l1, the appellant has furnished the
requisite details in response to said query. In the tabular format at Sr.No.6 under
head B — Fresh assessment orders passed pursuant to directions given in the
Revision Order u/s 263 of the Act by learned Pr.CIT-1, the appellant has brought
to the notice of the learned AO about the revision orders passed by learned Pr.CIT-
1 for AYs 2015-16 and 2016-17 with a direction to AO to tax the income received
from JDA as Income from Business in place of Capital gains and the fresh
assessment orders u/s 263 dated 29-9-2021 for AY 2015-16 and dated 29-3-2022
for AY 2016-17. The appellant further informed the learned AO that against both
Revision Orders, the appeals filed by the appellant was heard by the Honourable
ITAT, Bangalore on 6-7-2022 and the decision of the Honourable Tribunal is
awaited. On receipt of Honourable Tribunal Orders dated 2-9-2022, the appellant
vide its letter dated 14-9-2022 (page nos.222-224) along with revised Annexure to
Query No.3 containing the details of assessment proceedings for past 5 years
(page n0s.225-227 of Paper Book No.1) informed the learned AO about the
receipt of said order of the Honourable Tribunal wherein it has been held that the
JDA dated 28-3-2011 is not adventure in the nature of trade and income received
by the appellant from said JDA is Capital gains and not under head Income from
Business. Copies of said order dated 2-9-2022 of the Honourable Tribunal was
furnished to the learned AO. The learned AO has taken cognizance of the said
decision of Honourable Tribunal and arrived at a definite conclusion that the
undeveloped UDS in Binnypet Land sold directly to the Developer by the appellant
is capital assets and hence sale consideration received for AY 2020-21 is taxable
under head Capital gains and not under head income from Business as observed by
the learned Pr.CIT in the previous as well as present Revision Orders. The learned
AO has also found that in the scrutiny assessments done for previous AYs 2015-16

to 2018-19, the respective AOs have concluded that the Binnypet Land is a capital
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asset and incomes received from JDA dated 28-3-2011 is taxable under head
Capital gains and not under head Income from Business. Hence there was no need
for the learned AO to explore the possibility of characterisation of said income
under any other heads as remarked by the learned Pr.CIT in the impugned Revision
Order and there was no requirement for him to issue show cause notice on
taxability Rs.460 Crores under any other heads, as contested by the learned DR in
the RWS.

5. Appellant’s Reply to “Possible view” needs a view. Silent is not a view. The
assessee’s claim that the AO ‘verified the details and came to a conclusion
(para 4.3(ii) of AWS-1) is an inference drawn from silence.

The appellant submits as follows:-

*  When the learned AO after detailed inquiries observed that income offered in
the ITR by the appellant is taxable as LTCG and deduction of sales commission
u/s. 48(i) claimed in the ITR are in order and are acceptable, it appears that he
thought it proper not to record his findings on these aspects in the assessment
order. Whereas the learned AO has decided to disallow the General and Admin
expenses claimed by the appellant by way set off u/s 71(2) of the Act in the ITR,
after issuance of show cause notice, he has recorded the reasons for the

disallowance in the assessment order.

* It is settled position that non-discussion of an issue in the assessment order does
not, by itself, makes the order erroneous and prejudicial. This principle recognizes
that CIT cannot revise an assessment order under section 263 merely because of
non-mention of an issue in the assessment order as it not possible for Assessing
Officer to document every aspect of their enquiry or decision-making process in
the assessment order itself. Since the appellant does not exercise any control over
the drafting of the assessment order, therefore, the record of the assessment must
be seen in its entirety to determine whether any inquiry was made or not on the
income offered by the appellant in its ITR and the deductions claimed. In this
context, the appellant wish to invite the kind reference to Honourable ITAT to the

following decisions:-

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 154 of 271

(i) Honourable Supreme Court in the case of PCIT vs M/s.V-CON Integrated
Solutions Pvt. Ltd., SLP (Civil) Diary No.13205/2025 dated 04.04.2025 (Page
No0.98 to 99 of Case Law Compilation No.1) wherein it has been clearly stated
that “The assessee does not have control over the pen of the AO. Once the AO
carries out the investigation, but does not make any addition, it can be taken that

he accepts the plea and stand of the assessee”.

(i) Honourable Supreme Court in ACIT vs Marico Ltd (Date of Decision — 1-
6-2020, an SLP arising out of Honourable Bombay High Court decision dated 21-
8-2019 relating to change of opinion for reopening of the assessment concurred
with the views of Honourable HC given in para-12 of their judgment that when
the queries have been raised by the AO on a particular issue and the assessee
has responded to the said queries justifying its stand, “the non-rejection of the
explanation in the assessment order would amount to the AO accepting the view
of the assessee, thus taking a view/ forming an opinion.” The honourable SC has
confirmed that the same would amount to a change of opinion and therefore would

be completely without jurisdiction.

(iii) Honourable Supreme Court inJCIT vs Cognizant Technology Solutions

India (P.) Ltd, (2023) 452 I'TR 224 (SC)held as follows:-

“2. In view of the findings recorded by the High Court in questions raised and answers
given, before, the assessment order under section 143(3) of the Income-tax Act, 1961 was
passed, we are not inclined to issue notice in the present special leave petition. The
assessee has no role to play and is not the author of the assessment order and hence the
manner and contents of the assessment order as framed is not determinative whether or

not it is a case of change of opinion.

(iv) Honourable Delhi High Court in CIT vs Usha International Ltd. [2012]
348 ITR 485 (Delhi)/[2012] 253 CTR 113 (Delhi) observed as follows:

“5. I have searched in vain the provisions of the Act to find out if there is any provision
therein laying guidelines as to how an assessment order shall be drafted. However,

considering the onerous duty placed on the assessee as outlined above, one would expect
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the assessment order to be drafted in sufficient detail, where at least the basic features of
the assessment are brought out. But due to several constraints — it is beyond the scope of
this opinion to discuss them — it has been observed, and it has also been the general
experience, that assessment orders are so drafted that they contain a discussion, briefly or
in detail, only on points on which there is a difference of opinion between the assessee
and the assessing authority. Where the contention or claim of the assessee is accepted,
seldom do we find any discussion in the assessment order as to why it is being
accepted. This has prompted the Commissioner of Income Tax in several cases to invoke
the provisions of section 263 on the footing that the assessment so completed is erroneous
and prejudicial to the interest of the revenue. It is significant to note that the CIT under
section 263 is empowered to call for the record of the proceedings before making up his
mind as to the justification for the revision. The reason is not far to seek: the question
whether the AO had applied his mind to a particular claim made by the assessee and
had accepted it rightly can be judged only on the basis of what material or evidence was
led before him, and not on the basis of what was written in the assessment order. This is
an implicit recognition in the Act that the emphasis is on the furnishing of full and true
particulars and primary facts by the assessee, rather than on the manner in which the
AQ deals with them in the assessment order. Moreover, the assessee, as it was urged,

has no say or control over the manner in which the assessment order is drafted.”

(v) Honourable Delhi High Court in CIT vs Vikas Polymers. [2012] 341 ITR
537 (Delhi) held as follows:-

“This is for the reason that if a query is raised during the course of scrutiny by the
Assessing Olfficer, which was answered to the satisfaction of the Assessing Olfficer, but
neither the query nor the answer were reflected in the assessment order, this would not
by itself lead to the conclusion that the order of the Assessing Officer called for

interference and revision.”

(vi) Honourble Bombay High Court in CIT vs Reliance Communications Ltd.

(2017) 396 ITR 217 (Bom.)held as follows:-

“The mere fact that the Assessing Officer did not make any reference to these three
issues in the assessment order cannot make the order erroneous when the issues were

indeed looked into. The entire details were filed and the order itself indicates that it can
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be inferred that the Assessing Officer not only made enquiries, but satisfied himself with
the assessee’s replies furnished from time to time in support of its stand. When the
Tribunal concludes in this manner and finally in paragraph 16 holds that the Assessing
Officer took a perfectly correct or a possible view, then, the order passed by him cannot be
termed as erroneous insofar as it is prejudicial to the interest of the Revenue. The
Commissioner of Income Tax was not, therefore, justified in invoking section 263 of the

Act.”

(vii) Honourable Bombay High Court inDCW Ltd v. ACIT, in WP(C) No.
1250 of 2022 dated 10.11.2023held as follows:-

“l11. In the order disposing the objections, there is no denial of the fact that these
materials were made available or these details were called for during the assessment
proceedings. The only explanation is that these have not been discussed in the assessment
order. In Aroni Commercials Ltd. v Deputy Commissioner of Income Tax 2(1), Mumbai &
Anr. this Court has held that once a query is raised during the assessment proceedings
and assessee has replied to it, it follows that the query raised was the subject of
consideration of the Assessing Officer while completing the assessment. It is not necessary
that an assessment order should contain reference and/or discussion to disclose its

satisfaction in respect of the query raised.”

(viii) HonourableDelhi High Court in CIT vs Sunbeam Auto 332 ITR
167(Delhi) (Page no. 185-196 of Case Law Compilation No.1), in para-12 has

held as under:-

“A20 i As noted above, the submission of learned counsel for the
Revenue was that while passing the assessment order, the AO did not consider this
aspect specifically whether the expenditure in question was revenue or capital
expenditure. This argument predicates on the assessment order which apparently does
not give any reasons while allowing the entire expenditure as revenue expenditure.
However, that by itself would not be indicative of the fact that the AO had not applied
his mind on the issue. There are judgments galore laying down the principle that the AO
in the assessment order is not required to give detailed reason in respect of each and
every item of deduction, etc. Therefore, one has to see from the record as to whether
there was application of mind before allowing the expenditure in question as revenue
expenditure.”
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*Therefore, the appellant submits that the learned DR’s comments that “silence is
not a view and the assessee’s claim that the AO verified the details and came to a
conclusion (para 4.3(ii) of AWS-1 is an inference drawn from silence” is based on
incorrect perceptions on the facts and circumstances of the appellant’s case and not
recording of his findings in the assessment order is not a defect as pointed out by

the learned DR.

6. Appellant’s reply to “The earlier ITAT Order does not help.

The learned DR has stated that the Order dated 2-9-2022 (Page 1-73 of Case
Law Compilation No.1) is pending before the Karnataka High Court and
dealt with periodic JDA revenue for AYs 2015-16 and 2016-17 — not the 2019
Agreement now in issue and further section 2(47)(v)/(vi) question on this
instrument has not been adjudicated by any forum.

The appellant response is as follows:-

e At para 2.1 herein above, the appellant has explained in detail that the
Agreement of Sale is squarely covered under the definition of transfers
contained in sub-clauses (i) and (ii) of Section 2(47) of the Act and it
tantamount to transfer of a capital asset within the meaning of said section.
Taking into consideration of all the above mentioned aspects, the learned
AO came to a conclusion that the Agreement of Sale constitutes transfer of

a capital asset in terms of clause (i) and (ii) of Section 2(47) of the Act and

accordingly accepted the sale consideration as Capital gains.

® Since the legal possession of the property was not given, the appellant has
never claimed that section 2(47)(v) would apply to the Agreement of Sale.
The learned Pr.CIT in the Revision Order (in Para-17 at page no.10) has
applied this sub-clause to the Agreement of Sale and came to a conclusion
that the transaction will not constitute “transfer” for the purpose of Capital
gains. Despite our detailed submissions in our Response dated 12-2-2025
(from pages nos. 66 to 88 of the Appeal Memo) to the Notice dated 23-1-
2025 on this issue, the learned Pr.CIT has overlooked the applicability of

the clauses (i) and (ii) of section 2(47) of the Act to the Agreement of Sale
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and kept silent on our said explanations and he just repeated the same

observations in the Revision Order as well.

If we look at the Revision Order dated 24-3-2025, in many paras (paras-2
to 7, 15,16,17), the learned Pr.CIT is referring to the facts relating to
previous JDA dated 28-3-2011, receipt of refundable deposit, assessee has
not treated the handing over the land to M/s. RPPL at the time of JDA as
deemed transfer u/s 2(47)(v) of the Act, receipt of sale proceeds on year to
year basis, accounting treatment given in previous years, certain covenants
contained in JDA and JDA is adventure in the nature of trade, to establish
the fact that the Binnypet Land held by the appellant is not a capital asset
but stock-in-trade and hence sale consideration received vide Agreement
of Sale dated 27-5-2019 shall be taxable under head Income from Business
in place of Capital gains. Further, the paras 2 to 7 and the case laws (
except CIT vs Paville Projects Pvt. Ltd. of 2023) relied upon are similar to
those contained in the previous Revision Orders dated 18-3-2020 for AY
2015-16 and dated 30-3-2021 for AY 2016-17.

Therefore, the appellant submits that all the facts and arguments stated in
the present Revision Order dated 24-3-2025 by the learned Pr.CIT
pertaining to taxing the income under head Income from Business have
been considered by the Honourable Tribunal in its Order dated 2-9-2022 in
paras-7.4 to 7.19 in detail and held that the JDA is not adventure in the
nature of trade and it is a capital gains derived from sale lands/UDS under
JDA. The Honourable Tribunal has also analysed various case laws of SC
and HCs including the case of G.Venkataswami Naidu & Co. vs CIT
(1959) 35 ITR 594 (as relied upon by the learned DR) and applied to the

facts of the appellant’s case.
In view of the above facts of the case, the statement made by the learned

DR that earlier ITAT order does not help is devoid of merits. The appeals
filed by the Revenue is yet to be heard by the Honourable Karnataka High
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Court and there is no stay on the operations of the ITAT Order dated 2-9-
2022.

7. Appellant’s Reply to IV.B - Section 263(1) expressly authorises Remand for
Fresh Inquiry (Grounds of Appeal Nos. 9-11)

In response to Revised Grounds of Appeal Nos.9-11 of the appellant, the
learned DR states that section 263(1) let the Pr.CIT cancel the assessment and
order a fresh one, where the defect is no-inquiry, that is the proper course.

The appellant wish to submit as follows:-

*In the AWS-1 dated 24-2-2026, the appellant under heading Issue No.2 at paras
nos. 11.1, 11.2 and 12 (at page nos.17-19), the appellant has given its detailed
submissions in support of its Grounds of Appeal Nos.9 to 11 that the Revision
Order of the learned Pr.CIT is bad in law as the learned Pr.CIT is not sure about
the correct head under which the sale consideration is taxable — whether under
Income from Business or Other Sources? Learned Pr.CIT has given inconclusive
directions to AO while setting aside the assessment order and failed to determine
whether assessment order is erroneous or not? Further, primary intention to
invoking the section 263 in the appellant case is to tax the impugned income at
higher rate of tax, which does not constitute a valid ground for treating the
assessment order as erroneous. In support of its contention, the appellant has relied
upon various case laws, which is given at para no.13 (at page nos.20-22) of AWS-1

dated 23-2-2026.

*In para-1 to AWS-2 dated 25-6-2026 (page nos. 1- 6), the appellant has made
submissions to the DR’s contention that the AO has not examined the issue of
treatment of sale consideration under heading Income from Business or Income
from Other Sources and cited few case laws in support of its views. The

Honourable Tribunal is requested to kindly consider the said submissions.

*In paras 2 and 3 herein above, the appellant has explained that when the learned
AO after adequate inquiries came to the conclusion that the sale consideration is
taxable under head capital gains on the facts and circumstances of the appellant’s

case, which is a legally permissible view, then there was no requirement for the
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AO to conduct deep inquiries whether the impugned income is taxable under any

others heads and to issue show cause notice in that connection.

* In many cases, the Courts have held that the Revisionary powers of the
Commissioner under section 263 of the Act are supervisory and not intended to
substitute the Commissioner’s judgment for that of the AO, provided the AO’s
decision was made after due application of mind and inquiry and is a legally

sustainable view.

(i) The Honourable Supreme Court in case of Pr.CIT vs M/s.V.Con
Integrated Solutions Pvt Ltd. dated 4-4-2025 (page nos.98 to 99 of Case Law
Compilation No.1) held that -

“The power under section 263 can be exercised by the Commissioner of Income-tax, but
going into the merits and making an addition, and not by way of remand, recording that
there was failure to investigate. There is a distinction between the failure or absence of
investigation and a wrong decision/conclusion. A wrong decision/conclusion can be
corrected by CIT with a decision on merits and by making an addition or disallowance.
There may be cases where the AO undertakes a superficial and random investigation
that may justify a remit, albeit the CIT must record the abject failure and lapse on the
part of AO to establish both the error and the prejudice caused to the Revenue.”

(ii) The Honourable Delhi High Court in CIT vs Sunbeam Auto 332 ITR
167(Delhi) (Page no. 185-196 of Case Law Compilation No.l), wherein while
considering the distinction between lack of inquiry and inadequate inquiry, the
Honourable Court in para-12 has held as under:-

€12, XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
Learned Counsel for the assessee is right in his submission that one has to keep in mind
the distinction between “lack of inquiry” and ‘‘inadequate inquiry”. If there was any
inquiry, even inadequate, that would not by itself, give occasion to the Commissioner to
pass orders under section 263 of the Act, merely because he has different opinion in the
matter. It is only in case of “lack of inquiry” that such a course of action would happen.

15. Thus, even the Commissioner conceded the position that the Assessing Officer made
the inquiries, elicited replies and thereafter passed the assessment order. The grievance
of the Commissioner was that the Assessing Officer should have made further inquiries

rather than accepting the explanation. Therefore, it cannot be said that it is a case of
 r»

‘lack of inquiry’.

(iii)) Im Pr.CIT vs Brahma Centre Development Pvt. Ltd. (2021) 437 ITR
285),(Page no.142-159 of Case Law Compilation No.1) the Honourable Delhi

High Court, referring to the Honourable Supreme Court judgement in case of
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“Prarshuram Pottery Works Co. Ltd. vs ITO (1977) 106 ITR (SC)” in para-11
of its decision held as follows:-

“I1. The assessment order can be interdicted u/s 263 of the Act, if two conditions are
met, i.e. that the order is erroneous and is prejudicial to the interest of the Revenue (see
Malabar Industrial Co. Ltd. vs CIT (2000) 243 ITR 83 (SC); and CIT vs Max India Ltd.
(2007) 295 ITR 282 (SC). Therefore, the error should be one that is not debatable or a
plausible view. Section 263 of the Act invests a power of revision in a superior office and
therefore by the very nature of the power, does not allow for supplanting or substituting
the view of the Assessing Officer. The appreciation of material placed before the
Assessing Officer is, exclusively within his domain which cannot be interdicted by a
superior officer while exercising powers u/s 263 of the Act only on the ground that if he
had appraised the said material, he would have come to a difference conclusion. (See
Prarshuram Pottery Works Co Ltd. vs ITO (1977) 106 ITR (SC)”’

(iv) The Honourable Delhi High Court in case of ITO vs D.G.Housing Projects
Ltd. (2012) 343 ITR 329(Del) (Page nos. 1039-1057 of Case Law Compilation
No.5) has held as under:

“l16. Thus in case of wrong opinion or finding on merits, the CIT has to come to the
conclusion and himself decide that the order is erroneous, by conducting necessary
enquiry, if required and necessary, before the order under section 263 is passed. In such
cases, the order of the AO will be erroneous because the order passed is not sustainable
in law and the said finding must be recorded. CIT cannot remand the matter to the AO
to decide whether the findings recorded are erroneous. In cases where there is
inadequate enquiry but not lack of enquiry, again the CIT must give and record a
finding that the order/inquiry made is erroneous. This can happen, if an enquiry and
verification is conducted by the CIT and he is able to establish and show the error or
mistake made by the AO, making the order unsustainable in Law. In some cases
possibly though rarely, the CIT can also show and establish that the facts on record or
inferences drawn from facts on record per se justified and mandated further enquiry or
investigation but the AO had erroneously not undertaken the same. However, the said
finding must be clear, unambiguous and not debatable. The matter cannot be remitted
for a fresh decision to the AO to conduct further enquiries without a finding that the
order is erroneous. Finding that the order is erroneous is a condition requirement which
must be satisfied for exercise of jurisdiction under section 263 of the Act. In such
matters, to remand the matter/issue to the AO would imply and mean the CIT has not
examined and decided whether or not the order is erroneous but has directed the AO to
decide the aspect/question.”

From the foregoing submissions, it is quite obvious that section 263(1) does not
expressly authorises remand for fresh inquiry by the AO. In the case of the
appellant there was adequate inquiries on taxability of sale consideration as LTCG;
there was a Honourable Tribunal decision in favour of the appellant on similar
issue relating to AYs 2015-16 and 2016-17; and during the scrutiny assessment
proceedings from AYs 2015-16 to 2018-19, the learned AOs had consistently held

that the Binnypet Land is a capital asset and income from JDA is taxable under
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head Capital gains. The views taken by the learned AO for AY 2020-21 is a
plausible view. Therefore, it is submitted that the learned DR’s contention that in
the appellant’s case, there was no inquiry or defect in inquiry and hence the Pr.CIT
is justified in cancelling the assessment order for fresh inquiries, is based on

unproven grounds and unsustainable in law.

8. Reply to IV.C. Natural justice was fully met (Grounds of Appeal Nos.19-20)

The learned DR has referred to the findings given by Honourable Supreme
Court in case of CIT vs Amitabh Bachchan that there is no need to issue
notice on the issues to be covered under section 263 and a hearing is enough.

*The appellant in para-2 of the AWS-2 dated 25-6-2026 (at page nos.6-9 ) has
made submissions on the above issue at length for kind consideration of the
Honourable Tribunal. In its submissions, as laid down by Honourable Supreme
Court in case of CIT vs Amitabh Bachchan, the appellant has explained that
though there was a gap of around 40 days from the date of submission of response
dated 12-2-2025 and the date of passing of Revision Order dated 24-3-2025, the
learned Pr.CIT has not provided any hearing opportunity to the appellant on the
third issue i.e. taxing the sale consideration under head Income from Business. In
support of the said view point, the appellant has relied upon the Bombay High
Court decision in case of Pr.CIT vs M/s Universal Music India Pvt. Ltd. dated 19-
4-2022 and the SLP rejected by Honourable SC; and ITAT, Mumbai in case of
Perfect Filaments Ltd. vs Pr.CIT dated 10-9-2025. The appellant has also placed
reliance on Honourable Bench of ITAT, Bangalore in case of M/s. Poovayya &
Co. vs Pr.CIT dated 20-1-2026 given in para-26.16 of the said Order on the
requirement of giving proper and specific opportunity to the assessee. The
appellant requests the Honourable Tribunal to kindly consider the said

submissions.

*As regards learned DR statement that “The assessee in fact argued the business
income point in its 58 page objections dated 12-2-2025 (Page 51-110 of the Appeal
Memo) and there is no prejudice”; the appellant submits that in the said objections,
its submissions was confined to merits of the two issues raised by the learned

Pr.CIT, i.e. i) sales commission paid to BHN Foods claimed as deduction u/s 48(i)
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and taxing of sale consideration under head Income from Other Sources in place of
Capital gains and lack of jurisdiction to exercise revisionary powers under section
263 of the Act. The appellant, to substantiate its view point that Binnypet Land
(UDS) sold to the Developer vide Agreement of Sale dated 27-5-2019 is a capital
asset, in para 2.9.2 of its Response dated 12-2-2025 (at page no.26) has brought to
notice of the learned Pr.CIT, under sub-heading that ‘“Honourable ITAT,
Bangalore in its Order dated 2-9-2022 has confirmed that the entire Land held at
Binnypet by the assessee is Capital Asset and the income received from the
Parkwest project for AYs 2015-16 and 2016-17 for sale of undivided share of Land
is taxable under head Capital Gains and not as Income from Business as
contended by the Revenue previously.” The appellant has never made any
arguments against the third issue — taxability of sale consideration under head

Income from Business, as claimed by the learned DR.

* It is pertinent to note here that in the last para given under above sub-heading
(C.Natural justice fully met) (at page no.10), the learned DR has stated that — “In
any event, in the instant case the operative direction of the PCIT rests on the
characterisation of income under the Agreement — an issue squarely raised at
paras 4-8 of the Notice u/s 263. Even setting aside every business-income
observation, the Revision Order stands.” The learned DR is indirectly admitting
the fact that since no opportunity of hearing for inclusion of third issue — business
income issue was provided to the appellant, hence the said issue may likely to be
set aside, then also the Revision Order stands in respect of characterization of

income under the Agreement.

9. Reply to IV.D. BHN Foods brokerage of Rs.11.22 Crores (Ground No.13)

The learned DR has stated that the basic contract was never seen by the AO.
Engagement Letter was not produced and Rs.11.22 Crore deduction was
allowed without the AO seeing it.

The appellant submission is a follows:
*The appellant, in the AWS-1 dated 23-2-2026 in paras 5.1, 5.2 (at page nos.8-9)
under Issue No.1 and in paras 15.1 to 15.10 (at page nos.24-30) under Issue No.4 —
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Merits on learned Pr.CIT’s observations and also vide its response dated 19-8-2022
has made detailed submissions on the above mentioned issue, such as details of
documents submitted to queries No.5 & 6 of Notice u/s 142(1) dated 3-8-2022 with
justification for incurring said expenditure, including citation of few case laws in
support of its claim. The appellant request the Honourable Tribunal to kindly

consider the said submissions.

* In response to the observations made by the learned Pr.CIT in paras-2 & 3 of the
Notice u/s 263 dated 23-1-2025, all copies of above documents including copy of
the Engagement Letter (page nos.3-4 of Paper Book No.l) with detailed
justifications for payment of sales commission to BHN Foods ( PI. refer paras
nos.1.2 — 1.4 of its Response dated 12-2-2025 to 263 Notice dated 23-1-2025) were
submitted to the learned Pr.CIT for his consideration. Since the learned AO has not
specifically asked the copies of said Engagement Letter, the same was not
furnished to them. However, after considering all these details including the
justifications given for incurring said expenditure, the learned AO has allowed the

deduction of said expenses under section 48(i) of the Act as claimed in the ITR.

* It is significant to note that in the Revision Order dated 24-3-2025, under
heading “Conclusion & Decision”, the learned Pr.CIT while setting aside the
assessment order, has not given any specific directions to disallow the deduction
claimed on the sales commission paid to BHN Foods after conducting further
verifications. The learned Pr.CIT has directed the AO to pass fresh order after
carrying out the necessary verification and examination regarding treatment of
income arising in view of ‘“Agreement of Sale without Possession” executed on
27-5-2019, after providing adequate opportunity to the assessee. Since there was
no specific directions from the learned Pr.CIT on the aforementioned issue, it
seems that the learned AO in the course of fresh assessment proceedings u/s 263
has not at all considered the said issue as relevant and has not called for any

details/ information on the said issue in his Notice u/s 142(1) dated 19-1-2026.

10. Reply to IV.E The transfer question was never examined (Grounds 12,14-
18)
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In response to learned DR’s contentions mentioned under the above heading, the

appellant wish to make following submissions:-

*The appellant in the AWS-1 dated 23-2-2026 under heading Issue No.5- “Merits
on learned Pr.CIT’s opinion in holding that the registered Agreement of Sale
without Possession dated 27-5-2019 did not constitute a valid “transfer” under
section 2(47) of the Act and hence the full sale consideration received is not
taxable under head ‘Capital gains’ but same is taxable under head ‘Income from
Other Sources’” in support of its Revised Grounds of Appeal Nos.12,14&15) in
paras-16 to 18 (at page nos.30-40) has made elaborate submissions covering all
the points raised by learned DR under heading IV.E above, including various case
laws in support of the appellant’s said submissions. Further, the appellant in the
AWS-2 dated 25-6-2026 at para-12 (page nos.17-20), the gist of above
submissions. The appellant requests the Honourable Tribunal to kindly consider

the same.

* Besides, in paras 2 & 3 hereinabove, the appellant has explained how the
Agreement of Sale dated 27-5-2019 is transfer within the meaning clauses-i) and
iil) read with Explanation-2 of section 2(47) of the Act on account of
relinquishment and/or extinguishment of all the rights (except legal possession) by
the Sellers on the Land (UDS) sold to the Developer against receipt of full sale
consideration. The appellant also submitted that the observations made by the
learned Pr.CIT in the Revision Order, such as no transfer of possession in terms of
clause-13 of the Agreement, payment of inadequate stamp duty and notice received
for recovery of deficit stamp duty, deemed transfer within the meaning section
2(47)(v) of the Act (part performance), no transfer of ownership in the absence of
sale deed, etc. are the ingredients necessary for considering “transfer” in relation to
sale of an immovable property under the provisions of Common Laws/Transfer of

Property Act,1882.
*In case of CIT vs Balbir Singh Maini, the Honourable Supreme Court in para-22

of the judgment has considered the aspect of de-facto transfer of immovable

property in substance, though title may not be transferred in law and in such
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cases section 2(47)(vi) is attracted. Further in case of Seshayee Steels Pvt. Ltd. vs
ACIT, in paras-17,18 & 20 of the judgment, the Honourable Supreme Court has
referred to the observations made in para-22 of the judgement in case of CIT vs
Balbir Singh Maini and held that the Compromise Deed coupled with Agreement
to Sell and the Power of Attorney could be stated to be a transaction which had the
effect of transferring the immovable property in question. The appellant has relied
upon both these judgments in AWS-1 dated 23-2-2026 at page no.45 in support of

its views.

11. Reply to IV.F. Audit objections (Additional Grounds)

The appellant submits that in para-9 of its AWS-2 dated 25-6-2026 (at page
nos.14-15) has covered the observations made by the learned DR in the above
paras. The appellant humbly submits that if the Audit objections are not taken into
consideration by the learned Pr.CIT while issuing the Notice u/s 263 dated 23-1-
2025, then the Revenue should not hesitate to produce the said objections before

the Honourable Tribunal to contradict the view point of the appellant.

12. Reply to V. The income is Business Income (from the assessee’s own
records) given in the RWS dated 25-6-2026.

At the outset, in response to observations/comments made by the learned DR under
above heading vide paras 5.1 to 5.9 in the RWS dated 25-6-2026 (at page nos.12-
16), the appellant submits that in its AWS-1 dated 23-2-2026 in paras-19-20 (at
page n0s.49-65) has made detailed submissions under various sub-headings replied
to most of his observations/comments. Moreover, in its AWS-2 dated 25-6-2026 in
paras-3,4,5,6,7 (at page nos.9-13), the appellant has also given submissions on the
Business income point, pursuant to the hearing held on 15-6-2026. The appellant

requests the Honourable Tribunal to kindly consider the said submissions.

12.1 Reply to 5.1 The Firm was built for development

* As regards observations of the learned DR referring to Para-1 of the Revision

Order, that “the Partnership Deed describes the Firm as in the business of real
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estate development”, the appellant submits that it has never engaged in the business
of real estate development. The appellant has neither carried out any real estate
business activities nor it has purchased or sold any Land till date except sale of
UDS in Binnypet Land via JDA or balance UDS to the Developer vide Agreement
of Sale dated 27-5-2019 (Kindly refer to Para-19.2 of AWS-1 dated 23-2-2026 at
page nos 49 & 50).

* Out of 7 partners mentioned in the Original Deed of Partnership dated 2-7-2008,
two partners, namely -ETA Star Property Developers Ltd and ETA Estates Pvt.
Ltd. had retired in April,2011 (immediately after signing the JDA dated 28-3-
2011). Out of remaining five present partners, only the ETA Karnataka Estates Ltd
and ETA Constructions (India) Ltd. are major partners and remaining three
partners are holding 1% share each. Except ETA Constructions (India) Ltd all
remaining partners are Landholding Companies and not engaged in real estate

developments.

* Though the appellant Firm’s received the Binnypet Land as capital contribution
from the Partner, ETA Karnataka Estates Ltd. ( a purely a Landholding company),
initially to set up an IT-SEZ Park project, due to financial and other constraints and
recession in the economy, the appellant had to abandon the said proposal. Since the
proposal envisaged was a capital intensive in nature, and the same was received on
capital account from a partner, the appellant has accounted the said Land as Capital
Work-in-Progress/Fixed asset in its Balance-sheets. In this context, the appellant
wish to refer to the Hon’ble Karnataka High Court decision in CIT vs M/s.
Bagmane Developers —-dated 3-11-2016 (Page nos.636-668 of Case Law
Compilation No.2) has observed that “The promoters of a Software Park can
generally view this project only for the purpose of investment and not as stock-
in-trade (at page no.665 of Case Law Compilation No.2) ; and the buildings and
infrastructures created are leased out to various clients, the maintenance of

which is looked after by the promoters.”

* As regards the comments of the learned DR referring to the decision of

Venkataswami Naidu (SC), the intention at the time of acquisition is the key test
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and that intention here was commercial development, the appellant submits that it
is only one of the several factors mentioned in the said judgment. In the appellant’s
case, the Honourable Bench of ITAT, Bangalore in its Order dated 2-9-2022 for
AYs 2015-16 and 2016-17 in para 7.10 has considered the said decision and
besides in paras 7.6 to 7.17, the Honourable Bench has analysed several judgments
on these aspects before concluding that the Binnypet Land contributed by the

appellant into JDA is a capital asset.

12.2 Reply to 5.2 When the Infopark failed, the land was re-used, not retired

* The appellant has just contributed an empty Land into JDA dated 28-3-2011 for
development of a residential project by the Developer, M/s. Relationship
Properties Pvt. Ltd. (RPPL) against receipt of fixed percentage of revenue share
entitlement. Just contributing a Land by a Landowner into JDA is not a business

venture as stated by the learned DR.

*  Firstly, the appellant wish to clarify that Capital work-in-progress is a sub-
heading and part of Fixed Assets/Property, Plant and Equipment appearing in a
Balance-sheet and not a separate project under development forming part of
Inventory/Stock-in-trade appearing under heading Current Assets in a Balance-
sheet. When the appellant received the Land parcel from the Partner during FY
2008-2009 (First year), the same was shown as Capital work-in-progress, and in
the FYs 2009-2010 (2nd year) and 2010-11 (3rd year) it was shown as Fixed Asset.
Thereafter from FYs 2012-2013 till 2019-2020, the same was appearing as Capital
work-in-progress in the Balance-sheets. When the Land was given under custody
of the Developer, the appellant has not incurred or debited any expenditure to
Capital WIP, which crystalized at Rs.5.16 Crores (Land cost at Rs.4.35 Cr. Plus
Other expenses at Rs.1.23 Cr.) as on 30-9-2011 which is evident in the Balance-
sheets as at 31-3-2012, 31-3-2013 and 31-3-2014. When the appellant has started
receiving the revenue share from JDA, the Capital WIP has started decreasing from
FYs 2014-2015 to 2019-2020 on account of adjustment of proportionate cost of
acquisition against LTCG offered to tax in the respective ITRs. In this regard, the

appellant wish to refer to Annexure-5 filed as Additional documents (at page
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nos.8 & 9) on 8-4-2026 and also given in para-19.7 of AWS-1 dated 23-2-2026 (at

page n0s.53 & 54) for kind consideration of the Honourable Tribunal.

12.3 Reply to 5.3 The JDA terms are those of a profit-sharing business

* The appellant was entitled to receive 26.323% out of 31% entitled to both
Landowners together and not any profit arising out of the Parkwest project. The
role of the assessee is passive in nature and received the passive income in the
form of revenue share. The profit and loss arising out of the project and incurring
the entire cost for the development and constructions solely rests with the

Developer.

* Receipt of fixed percentage of revenue share from a JDA in lieu of constructed
built up area is capital gains. FAQ s issued by the CBDT on JDA confirm this
aspect. The Honourable ITAT, Bangalore in Dy.CIT vs Sri Vinod Narappa Reddy
(page n0s.554-563 of Case Law Compilation No.2) and ITAT, Hyderabad in ITO
vs G.Vijaysimha Reddy (page nos.564-590 of Case Law Compilation No.2) have
held that receipt of revenue share from JDA is Capital gains. Recently, the
Honourable Bangalore ITAT in Dy.CIT vs Mathikere Ramaiah Seetharam in
ITA No.1027/Bang/2025 for AY 2013-14 — Date of decision -28-11-2025 has
confirmed the decision of CIT (Appeals) holding “that merely entering into a
JDA does not convert a capital asset into stock-in-trade, nor does the sharing of
revenue (37% in the said case) make the assessee a real estate developer (copy of
said decision is enclosed). According to learned CIT(A) the assessee’s
participation was limited to contributing land, while the actual development was
entirely undertaken by the developer. Therefore, the AO’s conclusion that the
assessee was engaged in business activity was factually incorrect and unsupported

by record.”
* In the appellant’s case as well, the Honourable ITAT, Bangalore in its decision

dated 2-9-2022 has considered all the detailed submissions of the appellant (Kindly

refer to para nos.5.1 to 5.20 of the said Order) and came to a conclusion that the
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Binnypet Land contributed into the JDA is capital asset and said JDA is not

adventure in the nature of trade.

* As regards the comments of learned DR on the points definition of “Net
revenue”; “Minimum guaranteed rate of Rs.4,800/sq.ft” and “Non-compete clause
and active duties”, the appellant in paras 19.9(a) to (f) of AWS-1 dated 23-2-2026
(at page nos.55-59) has given detailed explanations/ clarifications on few
covenants from JDA as pointed out by the learned Pr.CIT in para-17 of the
Revision Order including those mentioned by the learned DR. In its submissions,
the appellant has stated that to maximize its revenue entitlement under JDA, the
definition of Net Revenue covers most of the possible source of income, otherwise
the entire benefit will accrue to the Developer. The Non-compete clause provided
in the JDA is applicable to the Second Landowner and not meant for the appellant.

The appellant request the Honourable Tribunal to kindly consider the same.

* The appellant has received the Refundable Security of Rs.180 Crores from the
Developer pursuant to JDA terms in the FY 2011-2012 (in April,2011) and the said
deposit is shown in Schedule-3 under heading Current Liabilities as “Other
Liabilities” (Kindly refer Annexure-9- Schedule-3 at page no.26 of the Additional
documents) and subsequent FYs also the same presentation continued and not as
Advance from Customers as stated by the learned DR. It appears that while
perusing the Financial Statements for FY 2010-2011 (Annexure-8 — Schedule-3 at
page no.21 of Additional documents under heading Current Liabilities, though the

item Advance from Customers is appearing, the figure shown is 0).

12.4 Reply to para- 5.4 The assessee’s own accounting and tax conduct
treated this as business

Reply to para-5.4 (A) Receipts shown as operation income

*  The appellant has never shown any receipts as operation income in the main
statement of Income & Expenditure and the income received from JDA was
shown under heading “Other income” in the main statement of Income and

Expenditure. The appellant submits that the appellant is a partnership firm and
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there is no standard format prescribed for preparation of financial statements by
partnership firm unlike for companies under Companies Act,2013. No Audit
Report, Significant Accounting Policies and Additional Notes to Accounts, etc are
prepared. Instead of Statement of Profit and Loss, a partnership firm prepares
“Statement of Income and Expenditure”, wherein all the income received/ earned
by the Firm during the financial year are reported under main heading “Income”
with no prescribed set of sub-classifications. Whereas in a Statement of Profit and
Loss, the Companies are mandatorily required to show the income from operations

and other income separately.

* From AY 2024-2025 onwards, the ICAI has prescribed a standard format for
partnership firms, etc and made the presentation compulsory, but no audit report is
required. The appellant, in the main Statement of Income and Expenditure for the
FYs 2015-16 and 2016-17 had shown the net long-term capital gains (after
deducting proportionate cost of acquisition) under heading “Other Income” and
Interest income separately. Whereas in the Tally Accounting Software used by the
appellant at that time, all income received are shown under sub-heading “Direct
Income” and all the direct costs/ expenses were shown under sub-headings “Cost
of Trading Properties”/ “Direct Expenditure” and the General and Admin expenses
incurred were shown as “Indirect Expenses” etc. Due to these wrong classifications
in the Tally Software, inadvertently the same headings are extracted in the relevant
Schedule to Statement of Income and Expenditure for above mentioned AYs.
However, the balance cost of capital asset (after deduction of proportionate cost of
acquisition) was shown correctly as “Binnypet Land” in the relevant Schedule

under heading “Capital WIP” in the Balance-sheet.

*  Further, in the ITRs for AY 2015-16 and 2016-17, in the Schedule Part-A of
P&L, the income received from JDA is declared under heading “Other Income”-
sub-heading “Any Other Income” and not under heading “Revenue from

Operation”. The income was declared under heading “Capital Gains” in its ITRs.

* The appellant submits that any treatment of taxability of income reported in the

Statement of Income and Expenditure/P&L is not dependent on how it is reflected
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therein but on the true nature and source of such income. It is submitted that the
entries in the books of financial statements do not fasten the tax liability and the
tax liability is based on the provisions of the Act independent of the manner of

presentation in the financial statements.

*  In support of its above, the appellant place reliance on the decisions of
Honourable Supreme Court in case of Kedarnath June Manufacturing Co.
Ltd.vs CIT 82 ITR 363(SC) — (Page n0s.591-594 of Case Law Compilation No.2)
and in Taparia Tools vs JCIT (2015) 372 ITR 605(SC).

* In the case of the appellant, the Honourable ITAT, Bangalore in its Order dated
2-9-2022 has considered the above submissions of the appellant for AYs 2015-16
and 2016-17.

Reply to para- 5.4 (B) Land cost absorbed year by year like trading stock

* In terms clause-7 of the JDA dated 28-3-2011, the appellant was receiving
revenue share/income from JDA as and when the sale considerations are received
from the buyers in two Primary Escrow Accounts opened specifically for Phase-
1(3 towers) and Phase-2(3 towers). The appellant has offered the said income
received from JDA as LTCG on yearly basis in ITR from AYs 2015-16 to 2019-
2020 and the lump sum sale consideration received of sale of UDS to the
Developer on 20-6-2019 in AY 2020-21. Since the income was received on
periodical basis as per revenue share entitlements as outlined in the JDA and
offered to tax as LTCG on yearly basis, as per mercantile accounting norms and
advice given by our Auditors, it was absolutely necessary to apportion the total
cost of Land (Rs.4.35 Crores) & other expenses (Rs.1.23 Crores) crystalized at
Rs.5.58 Crores as at 31-3-2012 based on the income booked as LTCG in the books
of the appellant every year.

* Therefore, as per the computation prepared by our Auditors, the total cost of

Rs.5.58 Crores was apportioned based on the total estimated revenue for Phase-1

and Phase-2 of the Parkwest project with reference to total SBA of each Phase

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT
ITA No.1194/Bang/2025

M/s. ETA Star Infopark, Bengaluru
Page 173 of 271

multiplied by average selling rate @ Rs.7,500/- per sq.ft for Phase-1 and @
Rs.8,000/- per sq.ft for Phase-2. Thus, the cost apportioned for entire Phase-1 is
Rs.1.30 Crores and the percentage of cost vis-a-vis estimate revenue for Phase-1 is
0.58%. Similarly, the cost apportioned for entire Phase-2 is Rs.2.33 Crores and the
percentage of cost vis-a-vis estimated revenue for Phase-2 is 0.54%. Since the
actual income received from JDA during FYs 2014-15 to 2018-19, based on the
pre-determined percentage, the appellant could claim the cost of acquisition of
Rs.1.99 Crores during these period and as on 1-4-2019, the balance cost of
acquisition outstanding was Rs.3.58 Crores. When the appellant sold the balance
undeveloped UDS to the Developer vide Agreement of Sale dated 27-5-2019 and
received full sale consideration on 20-6-2019, the appellant has claimed the
balance cost of acquisition of Rs.3.58 Crores in the FY 2019-20 against the said

sale consideration.

* Like normal sale, had the appellant received full sale consideration at one time
in aggregate and not on piecemeal basis, then the appellant would have offered the
entire income as LTCG in a single AY and claimed the entire cost of acquisition
against the whole income, like what the appellant did for AY 2020-21. In case, the
appellant has claimed entire cost of acquisition at one go at the final year, it is

doubtful whether the Revenue would accept such claim.

* The learned DR is trying to equate the above apportionment/adjustment of cost
of acquisition as a behaviour of trading stock. The appellant submits that in case of
stock-in-trade, a real estate developer, initially shows the amount/ milestone
payments received from the buyers as advance from customers under heading
Current Liability in the Balance-sheet and not booked as income in the Statement
of Profit & Loss on the same year on receipt basis. Depending upon the progress of
the development and construction of the project, following the norms of
Accounting Standard-7, a percentage of completion is worked out and the
advances received from customers are booked as income in P&L based on that

percentage of completion and offered to tax.
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* This is not the case of the appellant. The appellant is a Landowner and its Land
cost of Rs.4.35 Crores for 42 acres of Binnypet Land at Bangalore is very nominal.
The appellant has never claimed any part of the cost of development and
construction expenditure incurred by the Developer for the Parkwest project. It has
also not followed the concept of Accounting Standard-9 (like other Landowners) -
booking the income on the basis of project completion method, i.e. as when the

Sale Deed for transfer of UDS was executed in favour of the Buyers for each flats.

* In the para-17 of the Revision Order, the learned Pr.CIT has stated that the
appellant has not shown the Binnypet Land as Fixed Assets in Schedule-5 and not
as Investments (relating to investment in shares) in Schedule-6 but the same is
shown as Capital work-in-progress in Schedule-8 in the Balance-sheet for FY
2019-20. The appellant is showing the Binnypet Land as Capital WIP under a
separate heading from the beginning in the Balance-sheet, but it is sub-heading
forming part of Fixed Assets. It has never shown the same under head
Inventory/stock-in-trade under Current Assets. As at 31-3-2020, there was no
Binnypet Land as the entire cost of acquisition was set off during that FY 2019-20.
In that para, the learned Pr.CIT by giving the closing balances of Binnypet Land
appearing in Schedule-8 of the Balance-sheets as at 31-3-2015 to 31-3-2020, and
observing the decrease trend, has commented that “Thus, the assessee had not held
the said lands for investment and instead the same were treated as stock-in-trade
whose value kept on varying each year, which is corroborated by the fact that in
closing stock or stock-in-trade, the valuation is always as per the market price or
the cost price whichever is lower.”

Here, the learned Pr.CIT observing the declining trends in Capital WIP, intends to
convey that the appellant has shown the closing stock of Binnypet Land at market
price or the cost price whichever is lower in accordance with Accounting Standard-
2 applicable to the valuation/presentation of Inventory. Therefore, the learned
DR’s comments that the value “kept on varying each year” exactly as stock does

with sales is based on wrong presumptions.
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Reply to 5.4(C) Business Loss claimed in the Returns

* Since the appellant has not carried out any business activities, it has never
claimed any business expenses but claimed only the General & Admin expenses by
way of set off u/s 71(2) of the IT Act, which were disallowed by the learned AOs
from AYs 2015-16 to 2018-2019 and including present AY 2020-21 on the ground
that there is no business activity and Nil income. All these expenses are revenue in
nature and are incurred to keep appellant’s legal existence alive, to maintain its
establishment and to comply with accounting and legal requirements. In the ITR-
V, there is no specific section to claim General and Admin expenses separately and
the said expenditure cannot be directly claimed as cost of acquisition against
LTCG or expenses incurred earning for interest income. Since these expenses are
forming part of Income & Expenditure Statement, the appellant has to initially
claim these expenses under section Income from Business or Profession in the ITR
and then the loss arrived under that head has to claimed as set off u/s 71(2) of the

Act in the ITR.

Reply to para- 5.4(D) No capital gain offered when the JDA was signed

* The appellant has given detailed submissions on the above point in its appeals
for AY 2015-16 and 2016-17 against the previous Revisions Orders for said AYs
and the said submissions has been considered by the Honourable ITAT, Bangalore
in its Order dated 2-9-2022. Even the learned DR in his comments under para [V.E
has referred to the Honourable Supreme Court decision in case of Seshayaee Steels
Pvt. Ltd that a developers’ license possession under JDA is not a deemed transfer

under section 2(47)(v) of the Act.

Reply to 5.5 The capitalised expenses are development costs, not holding costs

* The appellant, in paras-19.7and 19.8 of the AWS-1 dated 23-2-2026 (at page
nos.53-55) has given detailed submission that the appellant has not done any
development or improvements on the Binnypet Land rights from its receipt as
capital contribution from a partner till said Land was given for development to

Developer under JDA. The appellant has given Year-wise break up of Binnypet
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Land cost and Capital WIP appearing in the Balance-sheet and Year-wise break up
of nature of Other expenses amounting to Rs.1.23 debited to Capital WIP. These
statements were again submitted to Honourable ITAT on as Annexure-5 to
Additional documents (at page no.8 & 9) on 8-4-2026.The appellant in para-5 (at
Page nos.10 & 11) of its AWS-2 dated 25-6-2026 has also mentioned the above

facts for kind consideration of the Honourable Tribunal.

*  From the break up of nature of other expenses of Rs.1.23 Crores debited to
Capital WIP, to find out the viability and feasibility of starting an Infopark project,
in the first year, FY 2008-09, the appellant has incurred professional charges of
Rs.47.05 Lakhs paid to various Consultants, such as Rs.19.21 Lakhs for feasibility
studies, Rs.77,248 for environmental clearance work, Rs.15,442 for survey
expenses, etc and Rs.2 Lakhs was paid for SEZ application fee. In FYs.2010-11
and 2011-12 professional charges of Rs.51.29 Lakhs paid to Consultants for
seeking advisory services while entering into JDA with the Developer, Rs.14.43
Lakhs was incurred towards security charges. The detailed break up of the
expenses of Rs.1.23 Crores debited to Capital WIP is given in the audited Financial
Statements for FY 2013-14 enclosed as Annexure-10 under heading Sub-Schedule
— Capital WIP at page no.36 of the Additional documents submitted on 8-4-2026.
The appellant has never incurred any expenses on development or improvement of

Binnypet Land. The appellant has given barren Land to the Developer.

* The appellant submits that incurring some professional charges for a proposed
project, some professional charges for seeking advisory services for entering into
JDA, security charges, khata fees, etc and debiting the same to Capital WIP does
not constitute that the appellant has incurred development expenses on the
Binnypet Land. The appellant has not at all engaged in any real estate
development activities. In this context, the appellant wish to invite the kind
attention to the Honourable Karnataka High Court decision in the case of M/s.
Embassy Brindavan Developers vs CIT (Page Nos 120-122 of Case Law
Compilation No.1) (the several facts of the said case are similar to those of the
appellant) held that the income received from sale of Land sold, after abandoning

the initial intention of setting up a Tech-park project on said Land, is taxable under
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head capital gains and not as income from Business, as observed by the CIT in his
revision order u/s 263 of the Act. The appellant has given the gist of the said
decision in para no.l11 at page no.11-12 of its AWS-2 dated 25-6-2026. The
Honourable Supreme Court has upheld the said decision of Honourable High Court
(copy of said decision is enclosed). The Honourable Tribunal is requested to kindly

consider the same.

Reply to para-5.6 The 2019 sale monetised business receivables, priced on
future revenue .

* In terms of JDA dated 28-3-2011, the appellant was entitled to revenue share
during a period of 8 years depending upon on the project implementation, sale of
flats to the buyers and receipt of consideration from them linked to mile-stone
payments. The first phase of the project was launched in July,2014 and second
phase was launched in November,2015. Third phase was supposed to be launched

in the year 2020.

*  Since there was considerable delay in executing the project by the Developer,
the appellant and other seller has decided to exit from the project by selling
balance undeveloped UDS (around 43% of total UDS) against the future revenue
entitlements from the 3rd phase of development and small portion of unsold flats in
the second phase and balance receivables from the buyers pertaining to First and
Second Phases. In terms of JDA, the appellant/Landowners are entitled to the
revenue share spread over a period of 8 years and there was a delay of a Court case
pending at Supreme Court regarding dispute on the title of the Land, the total
period was extended to 10 years. When the appellant decided to exit from the JDA,
5 years were completed and remaining 5 years was there. Therefore, the total sale
consideration was fixed based on prevailing sale price at that time and applying the

Net present value for the remaining 5 years period.

* This was not a normal sale of Land by a seller to a buyer and pricing the capital
asset on market value. The appellant had already contributed the Land into JDA
and therefore the JDA terms were binding on the sellers. The appellant has sold a

Land (UDS) forming part of a JDA, which is a capital asset. It is not an outright
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sale of an existing or ongoing business venture, where the projected/estimated cash
flows are valued at NPV under Discounted Cash Flow method to determine the
price. Hence, the present sale cannot be compared with that of sale of business

venture.

*  Further, the appellant wish to point out that the total sale consideration received
by the appellant was more than the guidance value fixed by the State Government
and in response to learned AO’s query no.8.d) of Notice dated 3-8-2022 (Page
n0.246-248 of Paper Book No.1), the appellant has furnished the said computation

and given copies of Govt. Notification

* In the total UDS sold to the Developer vide Agreement of Sale, a small
portion of the UDS, i.e. 86,371.69 sq.feet belonged to few flats unsold in Second
Phase and balance UDS of 5,56,418.84 sq.feet was earmarked for third phase,
which was undeveloped. This does not mean that the such UDS are stock-in-trade

to the appellant.

Reply to 5.7 The fresh assessment confirms business income

*The learned AO in the course of fresh assessment, simply based on the
observations on the JDA dated 28-3-2011 and directions given by the learned
Pr.CIT in the Revision Order dated 24-3-2025 has passed the assessment order u/s
263 dated 25-3-2026 treating the sale consideration as Income from Business. The
learned AO has not considered the directions given by learned Pr.CIT regarding
conducting investigations whether the Agreement of Sale is transfer within the
meaning of section 2(47) of the Act with a view to tax the sale consideration under
head Income from Other Sources. If we peruse the above fresh assessment order
dated 25-3-2026, the learned AO has just repeated most of the paras given in the
said Revision Order. Though the appellant vide its submissions dated 29-1-2026 in
response to Notice u/s 142(1) dated 19-1-2026 and in response dated 18-3-2026 to
draft assessment has given a detailed explanations covering all the submissions
made in its AWS-1 dated 23-2-2026 under heading Issue No.6 on merits of the

business income issue, the learned AO has not considered or contradicted the same
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and just made a token reference of the few points. When the appellant forwarded a
copy of Honourable ITAT Order dated 2-9-2022 for AY 2015-16 and 2016-17 on
the business income issue, the learned AO has stated the Revenue has not accepted
the said decision and the matter is pending before the Honourable Karnataka High

Court.

Reply to para 5.8 If it is business income, the transfer debate falls away

* In view of foregoing submissions made by the appellant in its AWS-1 dated
23-2-2026 and in para-12 herein above, the Binnypet Land is a capital asset and
not stock of a business venture. The Honourable ITAT, Bangalore in its Order
dated 2-9-2022, after considering the detailed submission of the appellant has held
that Binnypet Land is capital asset and JDA is not adventure in the nature of trade
as held by the learned Pr.CIT in his previous Revision Orders for AY 2015-16 and
2016-17. As explained herein above, similar line of arguments have been advanced
by the learned Pr.CIT in his present Revision Order dated 24-3-2025 for AY 2020-
21. The learned Pr.CIT is in a confusion mind that whether the sale consideration
received vide Agreement of Sale dated 27-5-2026 is taxable either under head
Income from other Sources or Income from Business or Capital gains. He has
directed the AO to conduct the investigations and decide the correct head of
income. The learned DR in the above para is admitting that “The Pr.CIT rightly
left both questions open for inquiry (Para-5 of the Revision Order).”

Reply to para 5.9 Rebuttal to the Assessee’s main arguments

* The appellant has submitted its detailed submissions on all the points mentioned
by the learned DR in the above paras, in its AWS-1 dated 23-2-2026, AAWS-2
dated 25-6-2026 and in the foregoing paras of this submissions. The Honourable

Tribunal is requested to kindly consider all these submissions.
* The appellant has given the empty land to the Developer for development at

their own cost and resources. The appellant has neither participated in the

development activities nor has any say in the matter. The appellant just received
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revenue share as a passive income. As mentioned hereinabove and as decided by
the Honourable Tribunal in its own case, the JDA is not adventure in the nature of

trade and Binnpet Land contributed therein is capital asset.

* As explained above Capital WIP is a sub-grouping of Fixed Asset/Property,
Plant and Equipment and not inventory/stock-in-trade. As explained hereinabove,
in Reply to para-5.5 of the RWS, the appellant has incurred some professional &
consultancy charges, security charges, property taxes paid, rent, travelling and
misc. expenses etc in the FYs 2008-09,2010-11 and 2011-12. The appellant has not
done any development or improvement on the Binnypet Land and has not incurred
any expenditure on that account. Once the Land is given under JDA, it has not
incurred any sort of expenditure. Since the appellant cannot add the above
mentioned expenses directly to the Land cost, it has shown the Land cost and
capitalized expenses as Other expenses separately under sub- heading Capital WIP,
which is part & parcel of main heading Fixed Assets. Hence, the learned DR’s
contention that Capital WIP itself denotes a project under development and not an

investment is based incorrect assumption of the facts of appellant’s case.

*  When the learned Pr.CIT in his present and previous Revision Orders, by
referring to the clauses in the JDA dated 28-3-2011, trying to prove that the
Binnypet Land held and contributed into JDA is stock-in-trade and not capital asset
based on same set of facts and circumstances case, as held by many ITATs’ and
Courts, the Revenue should follow the course of consistency in such taxations

cases.

* In the appellant’s case, the learned Pr.CIT is of the opinion that the appellant is
engaged in the business of real estate development, whereas the learned AOs’ after
examining the Financial statements of all the years and the terms of JDA, has come
to a definite conclusion that the Binnypet Land is capital asset and income received
therefrom is taxable under head capital gains. In that context, the appellant has
brought to the notice of the learned Pr.CIT that in terms of CBDT Circular
No0.4/2007 and supported by several case laws, dual holding by an assessee is

permissible.
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13. Appellant’s response to VII. The assessee’s own admissions help the
Revenue.

Reply to 7.1 Key admissions in the Assessee’s Written Submissions (AWS)
(i) Para 1(g) of AWS - “‘no possession’ form was used to avoid stamp duty

* In paras 16.4 (Reasons for not executing Sale Deed), 16.5 (Explanations on
payment of inadequate stamp duty) and 16.6 (Receipt of Recovery Notice dated
23-12-2022) of AWS-1 dated 23-2-2026, the appellant has explained the above
facts in detail. Since appellant has received full consideration and the stamp duty
charges are to be borne by the Purchaser, at the specific request of the Purchaser,
the appellant has agreed to execute the Agreement of Sale without Possession
dated 27-5-2026 instead of Sale Deed and no legal possession clause in the said
Agreement, but they made the said Agreement a comprehensive one like a sale

deed. For paying short stamp duty, the Purchaser is gaining and not the appellant.

(ii) Para 15.3(iii) of AWS-1 the BHN Food Engagement Letter was never given
to the AO

* In the queries dated 3-8-2022, the learned AO has asked for the justification of
incurring the expenses and not the Engagement Letter, hence the same was not
furnished to him. But the appellant has furnished copy of the same to the learned
Pr.CIT. Further, in the fresh assessment proceedings under section 263 , there was

no query or investigation on the sales commission paid to BHN Foods.

(iii) Para 16.10(i) of AWS- RPPL’s possession came from the JDA License

* The appellant has not given legal possession but all other rights on the property
sold have been extinguished in favour of the Developer vide Agreement of Sale. It
is also a fact that the Land is under custody of the Developer, by way of license
given under JDA. But when the Developer purchased the balance UDS and gave
full sale consideration to the appellant, the said license has transformed into de-
facto/constructive possession and the appellant has only withheld the de-jure
possession in the Agreement of Sale, which would happen when the Conveyance

Deed is executed in their favour. Is it possible for the appellant to get the
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Developer vacated from the sold Land based on the no possession clause (13(d))
contained in Agreement of Sale by giving a notice on the present facts and
circumstances of the case. But in the case of license given under JDA, the
Landowners were having the right to terminate the JDA and get back the Land, in
case of any breach of terms of the JDA specified therein including release of
Revenue share. In the Agreement of Sale, the Sellers have no such right including

specific performances.

* The appellant wish to submit here that the Honourable Supreme Court in case
of Smt. Sarjo Agarwal vs CIT (1985) 23 Taxmann 76 (SC) (Page n0.272-279 of
Case Law Compilation No.1) in para-24 observed that “in construing taxation
provisions, facts should be viewed in natural perspective having regard to the
compulsion of the circumstances of a case. Too hyper technical or legalistic
approach should be avoided in looking at a provision which must be equitably

interpreted and justly administered.”

(iv) Para 12(v) of AWS : The Department’s appeals for earlier years are
pending before the High Court — the issue is not final

The Honourable Karnataka High Court has yet to hear the appeals and not granted
any stay on the operations of ITAT Order dated 2-9-2022.

(v) Para 16.6 of AWS: Recovery of deficit stamp duty is pending before High
Court - the adequacy of the instrument is itself in dispute.

* In para-12 to the AWS-2 dated 25-6-2026, the appellant has enclosed the
relevant entries containing in the Karnataka Stamp Act Schedule wherein it has
been provided that in an Agreement of Sale if a reference is made on the Power of
Attorneys, the said Agreement would chargeable at the rate prescribed for such

Power of Attorneys, which is equivalent to conveyance duty.
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Reply to 7.2 An inconsistency in the Assessee’s own case

* In previous paragraphs, the appellant has elaborately replied to the above point,
particularly transfer issue and AQO’s silence. The Honourable Tribunal is kindly

requested to consider the said submissions.

Reply to 7.3 The higher rate argument

* The learned Pr.CIT is not sure which is the correct head under which the sale
consideration received under Agreement of Sale and he is directing the AO to find
out the correct head whether it is income from other sources or business income.
This inconclusive findings give credence to the fact that the primary intention of
the learned Pr.CIT setting aside the assessment is to tax the said income at a higher
rate either under head Income from Other Sources or Income from Business, as the

case may be.

Reply to 7.4 Additional Evidence and Additional Grounds

Prior to the commence of scrutiny assessment proceedings for AY 2015-16 u/s
143(3), that is in the first year, the appellant has submitted to the then jurisdictional
AO the audited Financial Statements for FYs 2008-2009 to 2014-15 vide its letter
dated 17-2-2016 in response to their notice u/s 133C dated 11-2-2026 (Kindly refer
to page no.7 and 8 of the Affidavit dated 7-4-2026 while submitting Additional
Documents (Annexure 6 to 11). The learned Pr.CIT has also made a reference to
said submission by the appellant before the AO, in his Revision u/s 263 dated 18-
3-2020 passed for AY 2015-16. The Annexure 4 & 5 was submitted to learned AO
in response to his 142(1) notice dated 19-1-2026 in the course of fresh assessment
proceedings u/s 263 of the Act. In para-16 of the Affidavit (page no.6), the
appellant has clearly mentioned that the learned Pr.CIT has not provided any
opportunity to file its objections against the third issue — business income point.
Therefore, this is not first time the appellant is submitting the above mentioned

documents, as stated by the learned DR.
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8. Appellant’s response to the Case laws referred to by the learned DR in
paras -3.2; 3.3 and 3.4 under heading III. The Law on Section 263

The appellant submissions is as follows:

3.2 Decisions on the Power to Revise — Cases laws referred to by learned DR

(i) Malabar Industrial Company Ltd. (2000) 243 ITR 83 (SC)

In the appellant’s case, on examination of the records and submissions made by the
appellant in response to Notices issued by the learned AO, that the sale
consideration received vide Agreement of Sale dated 27-5-2019 is taxable under
head Income from Capital Gains is a legally permissible view under Act. Hence,
the assessment order is not erroneous as observed by the learned Pr.CIT in the
revision order. In the above case, the Honourable Supreme Court has clearly laid
down that once the views adopted by the AO is a plausible view, the assessment
order cannot be treated as erroneous. The said decision in fact supports the case of

the appellant and one of the condition “erroneous” is not satisfied.

(it) Rampyari Devi Saraogi (1968) 67 ITR 84 (SC)

In this case, the learned CIT observing that the assessee had neither resided nor
carried on any business from address declared in the Return and that ITO accepted
the initial capital, gift received and sale of jewellery, income from business, etc.
without any enquiry and evidence whatsoever. Therefore, the Honourable Supreme
Court has upheld the decision of Delhi High Court upholding the revision
proceedings initiated by CIT in a writ filed by the assessee. The above decision is

not applicable to the facts of the appellant’s case.

(iii) Tara Devi Agarwal vs CIT (1973) 88 ITR 323(SC)

In this case, the Honourable Supreme Court has observed that even where an
income had not been earned and is not assessable, merely because the assessee

wants it to beassessed in his or her hands in order to assist someone elsewho would
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have been assessed to a larger amount, anassessment so made can certainly be
erroneous andprejudicial to the interests of revenue. If so, theCommissioner, under
s. 33B, had ample jurisdiction to cancelthe assessment and to initiate proceedings
for assessmentunder the provisions of the Act against some other assesseewho,
according to the income-tax authorities, is liable forthe income thereof. The above

decisions is not applicable to the facts of the appellant’s case.

(iii) Gee Vee Enterprises (1975) 99 ITR 375 (Del)

In this case, Delhi High Court dismissed the writ petition filed by the assessee
against the revision order u/s 263 of the CIT on the ground that the assessee has
not filed any appeal against the said revision order. The said decision is

comparable with the facts of the appellant’s case.

(iv) M/s.Denial Merchants Pvt. Ltd. vs ITO (2018) 95 taxmann.com 366(SC)
dated 29-11-2017

In the case of M/s. Denial Merchants Pvt. Ltd., the Honourable Supreme Court
upheld the decision of Calcutta High Court wherein the Honourable High Court
had confirmed the revision order of the CIT directing the AO to carry thorough and
detailed inquiry on receipt of share application money by the assessee as the same
relates to raising of bogus share capital and dismissed the SLP filed by the
assessee. The said case is quite distinguishable with the facts and circumstances of

the appellant’s case and also differs on law points

(v) CIT vs Paville Projects Pvt. Ltd. (2023) 149 taxmann.com 15(SC) dated 6-
4-2023

In the said case, the assessee company sold “Paville House” absolutely owned by it
to discharge the encumbrances from the sale proceeds arising out of a family
settlement to pay off the shareholders.The said assessee claimed the said discharge
of encumbrances as cost of improvement against LTCG on sale of the said House.

The AO accepted the said claim. Therefore, the CIT has invoked the revision
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proceedings u/s 263 to disallow the cost of improvement contained in section
55(1)(b) of the Act. Since the assessee has discharged the encumbrances of the
shareholders and not its debts, the Honourable Supreme Court upheld the revision
order passed by the CIT. The said decision is quite distinguishable to the facts of

the appellant’s case.

(vi) Amitabh Bachchan (2016) 384 ITR 200 (SC) and Electro House (1971) 82
ITR 824(SC)

The appellant has made its submissions on the principles laid down by the
Honourable SC in the above mentioned case in para-2 of its AWS-2 dated 25-6-
2026 and no opportunity of hearing was provided to the appellant for inclusion of

third/new issue in the revision order.

(vii) Swarup Vegetable Products (1991) 187 ITR 412 (All)

In this case, the AO without making proper inquiry accepted the claim of the
assessee made in the ITR that refund received from Central Excise is not income.
Therefore, CIT has directed the AO to conduct proper enquiry and decide the claim
of the assessee. Honourable Allahabad High Court held that the CIT has exercised
the revisionary powers validly. The said decision is not applicable to the facts of

the appellant’s case.

3.3 Decisions on the Correct Head of Income

(i) Seshasayee Steels (2020) 42 ITR 46 (SC)

The appellant has submitted the relevant paras contained in the above judgment

supporting the case of the appellant in para-10 hereinabove.
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(ii) Balbir Singh Maini (2017) 398 ITR 531(SC)

In para-10 herein above, the appellant has pointed out the relevant paras of the said

judgement favouring the case of the appellant.

(iii) G.Venkataswami Naidu and Co. (1959) 35 ITR 594 (SC)

In para- 12.1 hereinabove, the appellant has submitted that the applicability of the
test laid down by the Supreme Court in the above mentioned case was examined
by Honourable Tribunal in its Order dated 2-9-2022 in the appellant’s own case for
AY 2015-16 and 2016-17 while considering whether the Binnypet Land
contributed under JDA is capital asset and the taxability of income received from

JDA is taxable under head capital gains and not as business income.

(iv) Raja J.Rameshwar Rao (1961) 42 ITR 179 (SC;’ B.Ramaiah (1984) 146
ITR 39 (Kar); P.Kannan (1985) 154 ITR 441 (Kar) and P.M.Mohammed
Meerakhan (1969) 73 ITR 735 (SC)

The appellant in its AWS-1 dated 24-2-2026 in para-20.7 at page no.64 has
explained that all these case laws are not comparable to the facts of the appellant’s

case. The Honourable Tribunal is requested to kindly consider the same.

(v) Kedarnath Jute Mfg.Co. (1971) 82 ITR 363(SC)

This is the case laws referred to by the appellant in support of its submissions that
the mistakes/errors committed in presenting an item in a balance-sheet or
accounting entries do not deprive of the benefit available to the assessee under the
relevant provisions of the Income-tax Act. But recording the nomenclature of an
asset correctly based on the facts of the case, does not fall under the above
categories. If this is permitted, then the entire entries in the books of accounts or
presentation made in its audited financial statements can be questioned by the
Revenue on the ground that the same does not represent true character of an asset

and the income earned thereon.
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(vi) PVS Beedies (1998 237 13 (SC)

The appellant has submitted its views in respect of the above mentioned decisions

in para-9 of is AWS-2 dated 25-6-2026.

3.4 Other Decisions Directly on Point

3.4.1 PCIT vs Kirti Anand (2025) 170 taxmann.com 585 (Punjab & Haryana
HC -19-11-2024)

The appellant has submitted its views in respect of the above mentioned decisions

in para-9 of its AWS-2 dated 25-6-2026.

3.4.2 Baljinder Singh vs PCIT (2026) 183 taxmann.com 572 (Chandigarh
ITAT, 11-02-206)

The appellant submits that the facts of the case and the application of law involved
in both cases are quite distinct. In this case, the Honourable ITAT has held that (i)
the assessment order to the extent it relates to interest on enhanced compensation
was passed without proper inquiry and application of mind; (ii) The assessment
order clearly demonstrates that the Assessing Officer has neither examined nor
discussed the issue relating to the taxability of interest on enhanced compensation,
nor has he made any reference whatsoever to the aforesaid decision of Movaliya
Bhikhubhai Balabhai (supra) and there is no formation of opinion by relying upon
said decision by the AO. (iii) The Honourable Tribunal has held that the Punjab &
Haryana High Court, whose jurisdiction governs the assessee, has in the cases of
Puneet Singh v. CIT and Mahender Pal Narang v. CBDT had categorically held
that interest received on enhanced compensation is taxable under section
56(2)(viii) and does not form part of compensation. Once such binding judgments
exist, the Assessing Olfficer is obliged to follow them. Non-consideration or non-
application of binding jurisdictional High Court decisions renders the order

erroneous within the meaning of section 263 read with Explanation 2(d).
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3.4.3 Raj Kumar Goyal vs PCIT (TS-7826-ITAT-2023 (Indore)-0) (Indore
ITAT, 20-11-2023)

The appellant has submitted its views in respect of the above mentioned decisions

in para-9 of its AWS-2 dated 25-6-2026.

344 Bhanvarlal Champalal Kanuga vs PCIT (TS-6235-ITAT-
2024(Ahmedabad)-O) (Ahmedabad ITAT, 23-08-2024)

In this case, the ITAT has concurred with the PCIT’s finding that the AO’s Order
was erroneous due to lack of enquiry into the exempt agricultural income, the
source of payments towards the purchase of land and the cash deposits in the bank
account. Therefore, the ITAT upheld the order of PCIT. In the appellant case,

there is no lack of inquiry.

3.4.6 Himanshu Engineering Works vs PCIT (TS-6363-ITAT-2022
(Ahmedabad-O)(Ahmedabad ITAT, 18-05-2022)

In this case, the Honourable ITAT has observed that as pointed out in the revision
order, there was omission on the part of the AO in not carrying out investigation on
difference of Rs.24.74 Lakhs relating to reconciliation of total receipts under head
Sales with partywise accounts reflected as job work receipts from the various
parties. Another aspect was late deposit of employees of PF contribution beyond
the due date prescribed under the relevant Act and its allowability under the
provisions of the Act was not verified. These issues were not analysed by the AO
during the course of assessment proceeding. Therefore, Honourable ITAT has
upheld the order of passed by the PCIT. The facts of this case is quite

distinguishable to the facts of the appellant’s case.

3.4.7 M/s. Corporate Leisure & Property Development Pvt. Ltd. vs ACIT
(TS-5915-ITAT-2024 (Bangalore-O) (Bangalore ITAT, 12-6-2024)

The appellant submits that in this case, the learned Pr.CIT has observed that the
assessee has changed his statement/ explanation regarding the nature of cash
payments. At first instance it stated that the cash payments were in connection to

booking of flats in "Sun City Gloria Project” but on later date, (during scrutiny
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proceedings) the assessee has changed the explanation to the cash payments as
wages payments. He further observed that the later explanation does not match
with the ledger accounts in books of assessee Company. The explanation of
assessee appears to be an afterthought and fails to inspire confidence, hence liable
to be rejected. It was required by the AO to treat the above amount of Rs.1.90
Crore as unexplained expenditure and charged to tax u/s 69C of the Act. However,
the AO has failed to do so, thereby resulting in under assessment. Hence, the ld.
PCIT observed that the assessment order dated 30-9-2021 reflects that no proper
application of mind the AO. In other words, the assessment order passed by Id.
AO lacks of judicial strength to stand on its own legs. It is not a case where the
assessment order is short but it is not supported by judicial strength by making
proper verification of the claim of the assessee. It is in this view of the matter that
the Honourable ITAT were of the opinion that ld. PCIT properly exercised his
revisional power u/s 263 of the Act. In the appellant’s case the views taken by the
learned AO on the facts of the appellant case is legally sustainable view and that of
the learned Pr.CIT’s view points are debatable one and hence cannot be compared.
3.4.8 Dalsukhbhai V Barbhaya vs PCIT (TS-6822-ITAT-2022 (Rajkot)-
O)(Rajkot ITAT, 28-9-2022)

In this case, the AO accepted the assessee’s explanation regarding gift of property
between brothers without investigating the applicability of section 56(2)(vii)(b) or
Section 50C on transfer documents vis-a-vis the facts of the case and it appears
that based on lack of inquiry, the Honourable ITAT, Ahmedabad has upheld the
revision order. The facts of the said case is not comparable with the facts of the
appellant’s case.

The appellant prays this Honourable Tribunal to consider the above written
submissions in response to Revenue’s Written Submission dated 25-6-2026,
besides its previous Written Submissions dated 24-2-2026 and Additional Written
submissions dated 25-6-2026 favourably and allow the appeal filed by the

appellant for the advancement of substantial cause of justice.

Place: Bengaluru

Date : 7-07-2026 APPELLANT
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9. The 1d. DR on the other hand heavily relied on the order of
the 1d. PCIT, Bengaluru-1 and vehemently submitted that the AO
had failed to examine the issue in the right perspective by allowing
the impugned transaction under the head LTCG which should have
been taxed under the head of other sources or business as the
activity carried on by the assessee firm were an adventure in nature
of trade. The 1d. DR also filed the written submission in support of
his contention which is also reproduced below for ease of reference

and convenience:-

Before The Hon'ble Income Tax Appellate Tribunal
‘A “ Bench, Bangalore
In the case of

M/s ETA Star Infopark

IN
ITA NoO. 1199/ BANG /2025 (Appeal by the Assesser)

Assessment Year - 2020.21

May it please Your Honours

Sub Written Submissions on behalf of the Revenue in the case of M/s ETA Star
Infopark, ITA No. 1194/Bang/2025 (Appeal bv the Assessee)., PAN
AACFE6010C - reg

Kindly reter to the above

The written submissions on the above ¢ .ipltulh'd subject are as under

L INTRODUCTION AND BACKGROUND

The Assessce appeals against the order dated 24.03.2025 passed by the Pr. CIT-1,

Bengaluru under Section 263 (Revision Order, at Pages 29-41 of the Appeal Memo),
which set aside the assessment order dated 29092022 (Pages 42-47 of the Appeal

Memo) and directed a fresh assessment on the correct head of income

Note on the order under appeal: this appeal lies directly against the Pr. CIT's order
under Section 263. References below are therefore to the Assessment Order (AO), the
Rerision Order (Pr. CIT), the Notice w/s 263, the Assessee’s Wiritten Suibwiissiorness dated

23.02.2026 (TAWS"), the Appeal Memo, and Paper Book No. 1 (“PB-17) '
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1.1 The Parties and the Asset

The Assessee is a partnership tirm formed on 02072008 by seven real-estate
companies of the ETA Star group. [ts only asset is about 42 acres at Binnypet,
Bengaluru, received as capital contribution from a group company, ETA Karnataka
Estates Ltd. (Land Ledger, Annexure-d). The Partnership Deed describes the firm as
“engaged in business of real estate development” (recorded at para 1 of the Revision
Order).

1.2 The Transaction

In AY 2020-21 the Assessee sold undivided shares of this land to M/s Relationship
Properties Pvt. Ltd. (RPPL) under an "Agreement of Sale without Possession” dated
27.05.2019 (Pages 17-47 of PB-1), for its share of Rs. 475.50 Crores. It declared the gain
of Rs. 46069 Crores as Long-Term Capital Gain (LTCG) taxed at 20% and claimed
brokerage of Rs. 11.22 Crores paid to M/s BHN Foods (Pages 9-10 and 14 of PB-1).

1.3 The Defect and the Revision

I'he assessment order (Pages 42-47 of the Appeal Memo) recorded no finding at all
on three kev matters: (a) whether the Agreement was a valid “transter” under Section
2(47); (b) the correct head of income; and (¢) whether the BHN Foods pavment was
genuine, The only addition made was Rs, 72,22 280 for business expense disallowance.
The Pr. CIT therefore set the order aside under Explanation 2(a) to Section 263 (para
19 of the Revision Order) and ordered a tresh assessment (para 5, Conclusion and
Directions). The tax short-charged on the head-of-income issue is Rs. 71.38 Crores
(Issue 1), and on brokerage Rs. 392 Crores (Issue 2).

Il. TIMELINE OF KEY EVENTS

SL  Date Event

. 02 07 2008 Firm formed; 28 9075 acres of Binnypet land recesved as capital contnbution fom
ETA Karnataka Estates Lid (Annexure-d Land Ledger)

2 01062010 Further 130925 acres recerved as captal contribution (Annexure-4)

JDA with RPPL for the Parkwest’ project (Pages 249-315 of PB-1). Landowners
3 28.03 2011 share 311% of nel revenue (Assessee's share 26 323%). two Powers of Attomey
granted (Pages 45-57 of PB-1)
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j
BHN Faods engaged as 'Consultant (Engagement Latter at Fages 3-4 of F8-1)
Naver shown 1o the AD (admittod, para 15. 3(iii] of AWS), l

Agreamart of Sale wihout Potsesson exacuted, registerad 20 06 201§ |Pages 17-
47 of PB-1). Stermp duty only Rs. 20,000. Clause 13- possesson NOT trensfered
(quoted at para 7 of the Nouce ws 263). Full prce recened.

Brokarage of Rs 11.22 Crores pad to BEN Foods (Pages 9-10and IofPB-I).

Return for AY 2320-21 fied, declariag Rs 460,39 Cr as LTCG (Pages 144-210 of
P3-1). ,

Notice u/s 143(2), compiete scruting under CASS (Pages S7-38 of PB-1)

Sacend 142(1) notce with querios 5-8 (Fages 109114 of PE-1); raply ot Pages
121-143

AD’s show-cause notice — confined ONLY o the Rs. 7222 260 exgerse
disalowarce (Pages 228—-229 of PB-1). No noice on the read of IrCome.
Asscasment order u/s 143(3) (Pages 42-47 of the Appeal Mems). LTCG accepted
WIN no recorded findng. only adeton RS 72.22.280 !

Notice w/s 263 issued by Pr. CIT {Pages 48-50 of the Aopeal Mamo) — brokerage
(paras 2-3} anc charactensaton (paras 4-8). :

Assessee files 58-page objectons (Pages S1-110 of the Appeal l«hﬂ'::) hearng
held

Revisicn Order u/s 263 (Pages 29-21 of he Appeal Memc). Assessmant set aside
under Explanaton 2(a) {para 19) fresh assessment directed (para 5), brokerage
submissions patly accested (para 14. Page 35 of the Aopeal Mamo). |

Fresn assessment order AD, after nquiry, assesses the ncome as busingss ncoms,
demand of Rs. 51.17 Cr(Annexure-12 of Additonal Eviderce). |

Assessee files Additiona Evicance under Rule 29 (Annexures 2-12: Ri’l replies.
histoncal accounts frash assessment orcer) |

[

I THE LAW ON SECTION 263 |

31 The Statutory Test |

Section 263 lets the Pr. CIT revise an order thet is both errorreons and ]’ﬂ'ﬂl‘*ﬁ'iﬁ' o
Revenune. By Explanation 2(a) (in force from 01.06.2015), an order is trm{tcd as

erroneous if it is passed "unthont making vraarnes or venfication whvck shoeddd Jr{n- Feen
made.” Para 19 of the Revision Order records exactly this = the AQO ° figled 1w exanune the
issue i1 riglhtt perspective, ' causing a short levy of Rs. 71.38 Crores. |
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3.2 Decisions on the Power to Revise

o Mualibr Industral Co. Ltd 2000) 243 ITR £3 (SC) = an order that accepts a claim
without inquiry is both erroneous and premudicial. Both conditions are met here.

* Rampyart Dewm Saraogy (1968) 67 ITR 84 (SCy; Tara Deai Aggarwval (1973) 833 ITR 323
{SC) - revision is justified where the AO should have made further inguiry before
accepting the return,

* Cew Ver Frterprises (1975193 ITR 375 (Del.) - the AQ is an investigator, not only a
judge; he must find out the truth when the facts call forit.

o Dentael Mervhnts P Lad. (2018) 95 taxrnn com 366 (SC) = where the defect is no
inquiry, sending the matter back for fresh inquiry is the correct remedy

* Paulle Propets (2023) 149 hoxmerm . com 15 (50) = revision upheld where the AQ
allowad a capital-zains clamy without examining its legal basis.

s Apttakit Bochohan (2016) 384 I'TR 200 (SC): Electro Honse (1971) 82 ITR 824 (5C) -
the Pr. CIT need not list every issue in the notice: only a hearing s required. This
answers the natural-justice ground.

o Sparup Vegetable Products (1991) 187 ITR 412 (AlL); Duggal & Co, (1996) 220 ITR
436 (Dvl) = where the AO fails to inquire as the facts demand, revision and a fresh

assessment are proper.

3.3 Decisions on the Correct Head of Income

* Seslusayer Steels (2020) 421 1ITR 46 (5C) = a developer’s lkence-possession urnder a
development agreement is not possession in part performance under Section 31A,
so Section H4THv) s not attracted

= Ballwr Singlt Meera (2017) 398 ITR 331 (SC) - Section 2(47)(v) and (vi) are read
strictly; a real transfer that lets the buver enjoy the property as owner is required.
Whether that test is met here was never examined

o C. Venkalasweann Nadu & Co. (1959) 35 ITR 5% (SC) - even a single land
transaction is a business venture if the intention and surrounding facts point to

commercial dealing
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* Rapm |. Rarweshaar Rao (1901) 42 ITR 179 (5C): B. Rarmaial (1984 145 [TR 3!9 {(Kar.):
P. Kannan (1985) 153 (TR 441 (Ker.); P.M. Mohammed Meerakhan (1963) 73 ! TR 735
(5C) = land dealt with for commercial gain, or put through a developmentscheme,
yiclds business income; the owner need not do the construction himself.

e Kedarmath Jute Mfy Co. (1971 82 ITR 363 (SC) - book entries (such as Jx'_‘aplt.‘ll
WIP) do not decide the tax character of income. |

= P.V.S Beedies (1999) 237 (TR 13 (5C) = an audit note on a factual matter Iis valid

material on which the Department may act. I

34 Other Decisions Directly on Point

The following decisions - one from a High Court and several from cu-nrduu*_c ITAT
|

benches - support each of the Revenue's submissions:

341 PCT os Kirti Anand [2023] 170 laxmarncom 585 (Punjab & ﬂa"_y&ll HC,
19.11.2624) I
Held: The Punjab & [arvana High Court uphckl a Section 263 pevision
triggered by audit objections. The Court held that the definition of 'record” in
Explanation 1(b) to Section 261 — “all revords relating to any proceedings
under this Act available at the time of examination by the Commissiarer' —
expressly includes audit objections. The ITAT had quashed the revision on the
basis that the audit objection could not be part of the record; the High Court
reversed this as an incorrect interpretation. Where the AO condudted no
verificatdion relating to the explanation to be forwarded by the a:-wa::'kc. the
Commussioner's revision order could not be interfered with. Foltowinq CiT ra

P V.S Feedies Poi [ #d. (1999) 237 ITR 13 (SC).
|
342 Baljinder Sinmgh ©v: PCIT [2026] 183 taxmann.com 572 fChaud:‘&ukf ITAT,

11.02.2026)
Held {comprehensive recent decision on multiple grounds): (a) No 'qu}liry vs.
inadequate inquiry: "Mere calling tor information and placing it on| recond
does not constitute an enquiry under the law. What is required is a rcb‘:'urir\ue.
examination of the issue, application of the relevant statutory pnwisidlns and
formation of a reasoned view." (b) Non-speaking order cannot be a "possible
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view": The 'possible view" protection applies only where the AO adopted one
of the permissible views aiter due enquiry and application of mind. "In tact
assessment order is a non-speakng order on a crucial issue involving
substantial tax implications. Accordingly, the protection available in cases of
debatable Issues s inapplicable” (o) Audit trigger: "Mere receipt of an audit
objectiondecs not, by itself, invalidate the oxercise of revisionary powers. What
is rekevant is whother the PCIT, upon examination of the record, independently
arrived at a satisfaction that the assessment order is erroneous.” (dl AO's
proposal to PCIT: Where the PCIT independently examined assessment
records and formed satisfaction, the fact that the proposal originated from the
AQO does not render proceedings void. (e) Section 151 approval does not bar
Section 263: "The scope and object of sections 148/151 and section 263 operate
in distinet and independent statutory ficlds. Approval for reopening is only a
prima facie administrative/ quasijudicial exercise.. and does not amount to a
final determination of the ksue on merits "

Raj Kursar Goyal ws PCIT [TS-7826-1TAT-2023(Indore)-O] (Indore ITAT,
2011.2023)

Heald: Facte available on record pointed out through the audit objection
constitute “record” for Section 263 purposes. Invoking Section 263 on the basis
of such facts "is not bevond the jurisdiction under Section 263, rather it is in
conformity with the provisions of Section 263." Critically: "The decisions relied
upon by the assessee are applicable only in a simation where the AO has
conducted an inquicy on an issue and taken ¢ possible view, whereas in the
case of the assessce there is acomplete lack of inquiry on the part of the AO" —

insuch a case the "possible view" doctrine has no application.

Bhanvarlal Champalal Kauga ¢s PCIT [T5-6235-1TAT-2024(A hinedabad)-O|
(Ahmedabad ITAT, 23.08.2023)

Held: Though the initial notice u /= 263 was issucd based on an audit objection
which the AO had not accepred, the PCIT carried out an independont inguiry. R

"The PCIT has invoked Fxplanation 2 tosection 263(1] atter concluding that the
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order passed by the AO was subject to revision” The assessee furnished
documents but tailed to provide explanations to the issues raised in thl:é:l.'\'isiun
— this turther supported the finding that the AO's order lacked proper enquiry
and verification. 1

345 Ramanbhar Bholidas Patel vs PCIT [2023] 148 taxmann.com 92 (Ahmedabad
ITAT, 21.12.2022)
Held: The AO "grossly allowed” a Section 51B exemption claim of Rs. 95.13
lakhs without making necessary inquiry as to whether the land was used for
agricultural purposes in the two preceding vears — a condition pru‘e-,jmt for
the exemption. Held: "Without application of the provisions of léw. the
Assessing Officer has granted the relief to the asscssee which ("!h:ﬂi't&" the
assessee is noteligible for” The assessment onder was "without anv details and
no information about the cdaim of deduction” Revision upheld 1 Deniel
Merchants (SC) applied.

346 Himanshx Enginecering Works vs PCIT jﬁ-&.ﬁ.&lTAT—ZﬂZZ{AhnﬂdﬂLd}-ﬂl
(Akmedabad ITAT, 15.65.2022) |
Held: Section 263 upheld where the AO failed to: (a) reconcile a difference of
Rs. 24.73 lakhs between turnover shown under "Sales” and parthw*su "job
work® accounts; and (b) examine late deposit of employvees PF contribution
despite unambiguous statutory language under Section 30(1)(va). 'In uq;r view,
during the course of assessment proceedings, the AO did not verify [certain
details which in our view should have been done in order to assess :l‘lei_cnm'ct
taxable income ™ Fren where some issues were inquinsd into, clear un‘iiﬂjx)ns
on specific quantifiable issues justity revision

347 M5 Corporate Leisure & Property Development Pot Ltd vs ACIT lTﬁ-ssu-
ITAT-2024(Bangalore)-O| (Bangalore ITAT. 12.06.2028) |
Held: Section 263 confirmed. Kev nbeervations: (a) "The AO absolutely closed
his eves for the reasons best known to him and accepted the submi»;io? of the
assessee without verifving the same at the face of it.” (b) "Adopting one of the

courses permissible in law necessanlv reguires the Assessing Officer to
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consciously analvse and evaluate the facts in the light of relevant law and bring
them on record. It is only then that he can be said to have adopted or chosen
one of the courses permussible in law. The Assessing Officer cannot be
presumed or attribured t have adopted a course permissible in law when his
order does not speak in that behalf,” Accordingly, the AO cannot be deemed to
have “taken a possible view ™ when he has not examined whether one or more
views were possible in the first place.
348 Dalsukhbhai V Barbhaya vs PCIT [TS5-6522-ITAT-2022(Rajho)-O | (Rajhot

ITAT, 28.059.2022)

Held: The AO accepted the assessee’s explanation regending gilt of property
between brothers without investigating: (a) the ownership history and sources
of original purchase; (b) the applicability of Section 36(2)(viil(b): and (c) the
applicability of Section 50C on transter. Documents were submitted but not
examined in depth. Held: "The AO did not apply his mind on the applicability
of provisions of Section S0C or 36(2)(vin){b) " Revision upheld — the AOshould

have examined the facts in detail "after due epplication of mund.”

IV. REPLY TO THE GROUNDS OF APPEAL

A. Jurisdiction = a silent order is not saved by “complete scrutiny” (Grounds 1-3)

* No finding on the key issue. The assessment order (Pages 42-47 of the Appeal
Memo) does not contain a single line on Section 2(47), Clause 13, the stamp-duty
point, or the head of income.

* Asking for documents is not inquiry. Queries 53-8 of the L2(1) potice dawed
03,08.2022 (Pages 109-114 of PB-1) only sought copies and figures Collectng
papers is not the same as examining the law. (Gee Viee Diterprises [1975] 992 TR 375
(Delh)f07-10-1974] ; Balirder Single [2023] 157 taxemann.cont 739 (Chandigar
Trib)[02-05-2023]

= No show-cause on the Rs. 460 Crore issue. The AQs only show.cause notice
dated 17.09.2022 (Pages 228-229 of PB-1) was about the Rs, 72 lakh expense: the

head-of-income question was never put to the Assessec
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* "Possible view" needs a view. The protection in Max lndia [2004) 268 ITR 128
(Prenepeb & Harvana)l/{2004) 191 CVR 397 (Punjab & Haryanea)[18-05-2004] apépliﬁ o
a considered cholce between two options. Silence is not a view. The Assessee’s
claim that the AO *verified the details and came 10 a conclusion” (para l:'ﬂ(l]) of

AWS) is an inference drawn from silence

* The earlier ITAT order does not help. The onder dated (12.09.2022 (Pages 1-73 of
Case Law Compilation No. 1) is pending bufore the Karnataka High Court
(admitted. para 12(v) of AWS)and dealt with periodic JDA revenue for A‘d_l’s 2015-
16/2016-17 - not the 2019 Agreement now in issue and further the Scction

2A47)v)/ (vi) question on this instrument has not been adjudicated by ang.'f forum.

B. Section 163(1) Expressly Authorises Remand for Fresh Inquiry (Grounds 9-11)

* Section 263(1) lets the Pr. CIT cancel the assessment and order a fresh one, Where
the detect is no-angquiry, that is the proper course. Deniel Merchants fzbm,r aj
taxmenn.com 366 (SC)/29-11-2017]: Swarup Vegrtable Products [1991] 54 Taxnnn 175
(Allalabadi/{1931] 187 TR 412 1Allakabad)/[1990] 90 CTR 113 'Ai'fu‘miwrﬂz-o&
1990}

* The direction s specific, not a roving inquiry: verify the *treatmment of income”
under the Agreement dated 27.03.2019 (para S of the Revision Order, Conglusion
and Directions)

C. Natural justice was fully met (Grounds 19-20) |

* Amutabl Backchan [2016) 69 taxmenn.com 170 (SCh: the Pr. CIT is not limihu'! to the
1ssues in the notice; a heaning is enough. The Assessee in fact argued the business-
income point in its 58-page objections dated 1202.2025 (Pages 5I-lloi of the
Appeal Memo). There is no prejudice. ﬂ?" £1 —

* The Assessee’s reliance on Pr. CIT o, Universal Music India (P) LHL [21}?3[ 155
taxmann.com 230 (Bom.) (SLP dismissed: [2023] 155 raxmanncom 231 ﬁC1} s
misplaced. That decision affirms, and does not dilute, Amitabl ﬂud:chlnn; the
High Court oxpressly reiterated that Section 263 requires no :huw-v:nu:u; notice
and that only an opportunity of hearng is needed It turned on the naﬂ‘nl}\', tact-
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specific finding that the assessee there was never confronted at all with the third
issue (payments under Section $0A(2)(b)), an issue wholly outside the notice - a
finding the Court declined to disturb for want ot perversity. Here the converse is
true: the characterisation of tncome under the 2019 Agreement was squarcly
raised at paras 4=8 of the Notice ufs 263, and the Assessee tiled detailed 53-page
objections dated 12.02.2025 mocting that very issuc, The opportunity of hearing
found wanting in Lbncersal Music was hore fully afforded, soits ratio tells against
the Assessow, not for it

+ The Supreme Court, morcover, dismissed the SLPon a2 delay of 411 days in a one-
line order, holding it dismissed “both on the ground of delay as well as on
merits”. On the principle in Kunlayammed v State of Kerala [2000] 245 1TR 360 (SC).
a dismissal so founded lavs down no binding ratio on the merits and leaves
Antitabl; Bachchan - and the settied law that Section 263 needs only a hearing, not
a notice confining the Pro CTT = wholly untouched.

* In any event in the instant case the operative direction of PCIT rests on the
characterisation of income under the Agrenent = an issue squarely raised at
paras 4-8 of the Notice ufs 263. Even sctting aside every business-income

observation, the Revision Ordeor stands.

. BHN Foods brokeraze of Rs. 11.22 Crores (Ground 13)

* The basic contract was never seen by the AO. The Assessse admits at para
15.3iiii) of AWS that the Ergagement Letter (Pages 3-4 of PB-1) was not
produced. A Rs. 11.22 Crore deduction was allowed without the AO seeing it

= BHN Foods is a food business with no shown real-estate experience, engaged to
negotiate with RPPL - the Assessee’s own JDA partner since 2011 Genuineness
was never tested. Para 14 of the Revision Order (Page 35 of the Appeal Memo)
accepts only that ledger extracts and bank statements were filed - not that the

AD’s verification was adeguate.
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E. The transfer question was never examined {Grounds 12, 14-18)

¢ Clause 13 of the Agreement says possession was not transferred. (P.\ge'la: 1747,
I'B No.1): The possession of the Property bereby agreed to be sold has not been
transferred by the sellers to the purchaser on execution of this :\gna:mcnk.‘

* The clause is quoted at para 7 of the Notice ws 263 Section 21_4:)(\-|) needs
possession given in part performance under Section 33A of the 'Iral.lasf:.'r of
Property Act

= Seshasayee Steels (P.) Ltd. vs. Assistant Commissioner of Income Tax, Company
Circle VI2), Chennai [2020] 115 taxmanr.com 5 (SC): a developer's licence-
possession under ¢ JDA s not such possession. So the Assessee’s own plea that
RPPL held the lard under the JDA licencs (para 16.10(1) of AWS) defeats its

transier argument. l

* Token stamp duty of Rs. 20,000 (against about Rs. 34 Crores (or asale deed) was
chesen to avoid convevance duty (admitted. paras (gl and 16.4(ii) of AWS).
Recovery of the deficit duty (notice at Pages 15-16 of PB-1) is pending before the
Karmataka High Court |

* Baibir Singh Maini [2017] 86 texmann.com 94 (SC): whether a real "transfér” took

place is a serious legal question - exactly what the AO failed to examine.

F. Audit objection (Additional Grounds)

|
* P.V.S. Beedies [1999] 103 Taxman 294 (SC) and Kirti Amand (2025] 170
taxmann.com 585 |Pumab & Haryana)[19-11-2024] an audit obection is valid

material and forms part of the “record’. A trigger from audit does not make the

|
= The Pr. CIT applied his own mind - he analvsed the [DA clauses (para l|7 of the

revision invalid.

Revision Order), computed the short levy (Issues Tand 2}, and partly accq:lnud the
Assessee on brokerage (para 14). That is independent application of mind, not

mechanical adoption. |

= The decisions quoted in Para 34.1 to 3. 4.4 above suppuort the stand of the prﬂ'cnuc

with regard to audit objection |
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V. THE INCOME IS BUSINESS INCOME (FROM THE ASSESSEE'S OWN o
RECORDS)

The Assessee’s own Additional Evidence (Annexures 4-12) was tiled to show "Capital
WIP" treatment, but it supports the Revenue. The records show a single, profit-drven
real-estate veature - 4 business venture under Section 2(13) - whose income is

taxable at 3%, not 209,

5.1 The firm was built for development

* The Partnership Deed describes the firm as in the business of real estate

development (para 1 of the Revision Order)

* All «even partners are realty companies, and the lirm's name is "ETA Star
Infopark”. The land was first received "o set up an Infopark proect,” and Rs,
47 14,841 was spent in FY 200804 alone on feasibility studies (admutted. paras
193(1)-(i1) and 195(i) of AWS).

* The firm was formed on the very day it received the first tranche of land -
0207.2008 (Land Ledger, Annexure-l). Under Venhaaswarni Naidu (SC), the
intention at the time of acquisition is the key test, and that intention here was
commuercial developmens.

Land Ledger (Annexure-4):

Date Contribution Area Area({Sq.nt) Value |Rs.)
tat - ETA Karmataea ;
02 C7.2008 Estates L 23.907s acres 12992115 29912300
- 2na - ETA Kamataka
01 06.2010 Estetes L 130325 acres 570308 13548.026
Totual Binrypet Land 42 acres 19662424 43461326

5.2 When the Infopark failed. the land was re-used, not retired
e The Assessce admits (para 19.3(iii) of AWS) that the Infopark plan was dropped
and the larnd was then put into the DA dated 28.03.2011 (Pages 249-315 of PB-1)
for the Parkwest projct Replacing one development plan with another
continues the same business venture; it is not a switch to investment.
* The accounts confirm this. While the Infopark plan was idle the land was shown
as "Fixed Assets”;the moment the JDA was signed it was moved back to "Capital
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WIP” - the place in a balance sheet tor a project under development (Annexures
8 and Y)

5.3 The JDA terms arce those of a profit-sharing business |
|

The [DA covenants are recoreded at para 17 of the Revision Onder and confirmed of para 19.9
of AWS: ;
* Revenue share, not price. The landowners took 31% of net revenue (Asjgtﬁmv’s

share 26.323%) as flats were sold over the project’s life. A share of turnoyer is a

share in business prodits. not a Fived price for a capital assot

* "Net peoenue’ was defined to capture sale proceeds. lease income. car-parking and

club receipts, and intrastructure charges (para 19.9(b) of AWS).
|

* Minimum guaranteed rate of Rs. 4,80(0/5q.ft. - the Asscssee secured a minimum
commercial vield, the conduct of a venturer. I

* Non-compete clause and active dutics. The Asscssee agreed not to cump:chr and
to help modifv the building plan with the BDA - features of a I-usim.uJ. not a
passive investment I

* Rs. 130 Crores deposit was shown in the Assessec’s own balance sheet as

Advance Recetved from Customwrs” (Schedule 3, Annexure B) - treating RPPL ac a

customer. |
54 The Assessee’s own accounting and tax conduct treated this as business ‘

(A) Receipts shhown as operational income |
In its accounts for FYs 2015-16 and 2016-17, the JDA receipts were shown as direct /
operational income in Schedule-8 (admitted. para 20.5 of AWS; also Issue 1 of the l%:w‘smn
Crder) = the Assessee’s own description of the income at the time, before any litigation.
(B) Land cost absorbed year by year, like trading stock |
Annexure 5 shows the cost of land being written off against neccipts every _\'cfr until

it reached nil:
|

Financisl Year Land Cost |Rs.) Closing Bd(o;;:o] Absorbed in t’ao:; Glml‘dgi:;
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f::f;]:_i 4.34,61,326 55732724 = =
201415 $1394572 52680085 27525638 2752638
201514 3,739,680 CO3 435750805 44048401 T157.119
201617 33522 267 43205337 5370268 12527.387
2017-18 3.10.80.710 39856418 3348923 158,786,310
201819 27947432 35790078 105543 1.06.32.746
201820 = NIL 35799978 557,32.724

Why this matters: a capital asset is held at cost until it 1s sold, when the whole cost is
st off in one go. Here the cost was used up year by year against receipts until it
reached ail - the behaviour of tmading stock, not an investment. Para 17 of the Revision
Order notad that the value "kept on varving each yvear,” exactly as stock does with

sales,

(C) Business loss cluimed in the returns

The Assessee clatmed its general expenses as a loss under Schedule BP (Business &
Profession) and set it off every vear, including Rs. 72,22.280 in AY 2020-21 (admutted.
paras 192(iv) and 20.6 of AWS). A firm that claims business loss on oath cannot sav

it carried on no business

(D) No capital gain offered when tiee [DA was signed
On the Assessee’s own theory (land = capital asset; DA possession = transfer), caplital
gairs should have arisen in AY 2011-12. None was offered (Issue 1 of the Revision

Order| - consistent only with the land being stock of a venture.

5.5 The capitalised expenses are development costs, not holding costs

The Rs. 1.22 Crore of expenses added to Capital WIP (subschedules to Annexures 6-
11) includes feasibility studies. environmental clearance. SEZ processing fees,
surveys, and Rs. 98.34 lakhs of professional fees (to Nagadi Consultants and CB

Richard Ellis). A passive investor does not commission these; 2 developer does.

Investor or
Expense Nature Developer?
Feasibility studies  Testirg he vizbdéty of tha Infopark1T-SEZ propect Developer cnly
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Environmental |
ey Naeded for Consiruction; insievant b roiding tand Deveioper only
g procesing Appication for IT-SEZ siatus - a deseloper/operainr acivily Developer only
Survey expenses Sunvey for deveicpment panning and layout Developer only

Professional fees  Pad to spacalist realedtate advsers - far bayand odinary dus
[Rs.9834lakhs)  diigence Deveioper only

5.6 The 2019 sale monetised business receivables, priced on future revenue

* BHN Foods was engaged to find a buver for the Assessee’s " futune recprables”
from the project (para 15.3(i) of AWS) - the income stream, not land.

* The price was fixed on the net present value of those future receivables (para
13.3(1il) of AWS]. A capital asset is priced on market value; a business stream 1s
priced on NPV,

* The Assesses’s own pleadings call the subyect-matter the " belande unsold” UDS
(para19.2|v) of AWS) = the language of project stock,

= The full life-cycle is a single trading venture: acquire project land (2008-10) —
attempt own development (Infopark) — putitinio the DA (2011) — take revenue
shareas units sell 2014-19) —- s¢ll the balance receivables for a lump sum gn NPV
(2019

5.7 The fresh assessment confirms business income

On the fresh assessment directed by the Pr. CIT. the AO - after the inquiry that was
missing earlier - assessed the whole income as business income (ondern dated
25.03.2026, Annexure-12 of Additional Evidence)

Panticulars Amount (Rs.)
ncame assassed as business income 4&:69,43.333
Tax @ 30% (with surcharge and cess) 18096.50.278
Tar @ 20% (as crignaly returred) 10732331518
Additional demand (30% vs. 20%) 5366,16,750
Net demand rotice u/s 156 dated 25.03.2026 q:tn,u.m

The Assessee itself filed this order (Annexure-12). It shows that when the directed
inquiry was actually done, it confirmed the Revenue's case. (The validity of the

'
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Section 263 onder = judged on the record as it stood in March 2025; this later order is
g

contirmatory on the merits.)

5.8 If it is business income, the transfer debate falls away

If the land was stock of a business venture, Section 2(14) takes it out of "capital asset,”
Section 45 does not apply, and the neceipt is taxed under Section 28 at 30%, The
Assessew’s long anguirent on Section 2(47) assumes the very point in dispute - that
the land was a capital asset. The Pr. CIT rightly left both guestions open for inquiry
para 5 of the Revision Order).

5.9 Rebuttal tothe Assessee’'s main arguments

o W mener deevloped the leovd onrwelves” (para 19.2 of AWS). Development through
a developer under a revenue-sharing JDA is still commercial use of the land
(Moharamed Meeraklun, [1969] 73 ITR 735 (5C)[12-02-1963])

» 'Books alieays showed Capial WIP" (para 19.3 of AWS), Entries do not decide
character (Kedarmath fule [1971) 82 1TR 363 (SCH{17-08-1971[; and Capital WP itself
denotes a project under development, not an invesument.,

* “Scrutiny accepted LTCG in AYs 201316 to 2018-197: Kes judicata does not apply
0 INcome-tax assessmernts; each year stands alone, The Department’s challenge is
alive before the Karnataka High Court and AY 2020-21 involves a fundamentally
different transaction — lump-sum monctisation of unsold UDS on NPV, not
periodic rovenue share

= "Dual holding is permissible” (CBDT Circular 1/2007): Permissibility of dual
holding confirms classification s a question of fact requiring inquiry — the
inquiry the AO never conducted, which is the whole justification of the s.263
onder

VI. REPLY TO THE CASE LAW CITED BY THE APPELLANT

I'he cases relied on by the Assessee erther support the Revenue or are distinguishable

on tacs:
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Malabar Industrial (SC) (2000; 243 ITR 83 - Suppoerts Revenue. Both conditions -
error and prejudice = are met |

Max india (2008) 166 Taxran 18§ - Distinguishable. It protects a considersd view;

here the order reconds no siew at all |

Shreey Prints (2021) 130 taxmanun.con 299 Nirev Modi [2017] 291 CIK 245
|

(Bombay)[16-06-2016] = Distinguishable. The AO there had actually inguired into the
|
|

V-CON Integrated Solutions SLI* (O 132052025 - Supports Revenue It allows

spevific issue; here there was no inquiny on characterisation

remand where the ACYs imnquiry was "superficial and random” - ac recorded in para

19 of the Revision Order

L Aatemitd gt Coned.

ITAT order dated 02.09.2022 - Not binding - pending before the High Court. and
concerned periodic [DA rev.'t{;me. not the 2019 Agreement. |

Podar Cement [1997] 92 Taxman 541 (5C) - Concerrs Section 22 (house pmﬁﬂrt\-}; it
does not define " transfer” for Sections 45, 2(47).

Balbir Singh Marni (2017) 398 1IR 531; Seshasayee Steels (2020) 421 ITR 40 - !Iiupport
Revenue. "Trarsfer” under Section 2(47) is a real legal test that had w0 be examined;
licence-possession is notenough, |
Sanjece Lal |2014] 46 taximann.com 300 (SC) = Distinguisheble - a hardship case on
Section 34 timing: it does not hold that every agreement without po;session isa
transfor, I
Japiter Capital [2025] 170 taxmaun.com 305 (SC): Grace Collis [2001] 115 Taxman
326 (5C) - Both assume the asset is a capital asset - which is the very que-siinn lett
open here. I

Sarvf Aggarwal [1985] 23 Taxman 76 (SC); Bkopal Sugar [1960] 40 ITK 618 {:ac;toz-
09-1960] ; Super Poly Fabriks(2008) 14 STT 249 (5C) - Sublstance-over-form culs
against the Accoscoo: full price takon, possession withheld, token stamp duty o
dodge conveyance dutv. '
CIT v. Dhanrajgiri Raja Narasingirji [1973] 91 ITR 5344 (SCland Sassoon | David &
Co. (P.) Ltd, v. CIT [1979] 118 ITR 261 - Commercial-expediency cases do rmt help;
the objection is that the BHIN Foods payment’s genumneness was never u:stmé.
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o Kausholya Devi [2025] 175 taxmamn.com 201 (Kolkata - Trib.); Sumil Kapoor [2024]
161 taxmeerna.com 748 (Delh - Trib.); Fozia Khan [2020] 119 taxmanncorm 187 (Jaipur
= Trib.}= Brokerage cases whene dovuments were examined by the AO - unlibe here,
wherne the contract was withheld

* United Comncrcial Pank [1957] 32 ITR 688 ISC); D.P. Sandu [2005] 142 Taximas 713
ISC); Nalinikont Mody [ 1966] 61 ITR 428 (SC) - Mutual-exclusivity of heads applies
only once income s shown o fall under a head; whether it falls under Capital Gains
at allis the open question

* H. Anil Kumar [2012] 20 taxmann.com 430(Karnataka); A. Suresh Kao |2014] 41
raxmanncom 475(Karnataka); Laxmidevi Ratand [2005] 147 Taxman 642 (Madhya
Pradesh) = All assume the asset is oncapital account - the contested promise

s IDAAandowner line: Rezig Sedaunan [IT Appeal No. 412 of 2007, dated 19-10-2011)
CIT vs Suparna Mahesh ITA No. 3231 of 2005 = Date of Order = 8=222011; Muppalo
Bhaskar Reddy ITA No.90%Bang/2019 - Each turned on a finding that the owner
held land as investment. Here the Pr. CIT recorded the opposite indicators - ¢
question for fresh nguiny

= Ashish Rajfpal [2009] 150 Taxman 623 (Delhi; Contincters Electricals Lid [2009] 178
Taxmar 122 (Delhiy; CCIT v, Peerless Consultancy Services (P) [Ltd. [1990] 186 ITR
609/11991] 34 Taxman 68 (Calcuttal- Overtaken by Amitabh Bachchan (2016) 338 ITE
200 the Pr. CIT is not confined to the notice.

* Sohana Woeollen Mill [2003] 29 ITR 238 (Punfab & Haryana); Jaswinder Singh
[2013] 31 taxmanrn.com S0 (Chandigark = Trib) = Condemn mechanical adoption of
audit notes = not this case, where the Pr. CIT applicd his own mind

= Suchin Juiscoal [2025] 2 S.C.R. 1396 : 2025 INSC 275 ; G. Parthasarthy Naidu [1999]
104 Taxman 197 (SC) - Firm-ownership cases do not decide whether the firm held
the land as investment or stock = a question of conduct.

VIL THE ASSESSEE'S OWN ADMISSIONS HELP THE REVENLE

7.1 Key admissions in the Assessee’s Written Submissions (AWS)
* Para1(g) of AWS: the 'no-possession” form was used toavoid about Rs 34 Crores

ot stamp duty = a form chosen to dodgze a completed convevance
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|

* Para 15.3(iii) of AWS: the BHN Foods Engagement Letter (Pages 3-4 of Pd,-l} was
rever given to the AO. ‘

* Para 16.10(i) of AWS: RPPL’s possession came from the JDA licence - which,
under Seshasayee Skeels (2020) 421 ITR 46, is not possession in part perfc nce.

* Para 12(v) of AWS: the Department’s appeals for earlier vears are pending before
the High Court - the issue is not final. “7

* Para 16.6 of AWS: recovery of deficit stamp duty (notice at Pages lS—ch;fPB-l)
is pending before the High Court - the adequacy of the instrument is itself in
dispute ‘

7.2 An inconsistency in the Assessee’s own case

The Assessee argues both that (a) the AO examined the transfer issue and took avew,
and (b) 40 pages of argument are now needed to show the Agreement s a “transfer,”
If the issue needs that much analysis, the AO's silence cannot have lbeen a
considered decision. The depth and length of the Assessoe’s own defence praves the

inquiry was needed.

7.3 The "higher rate” argument ‘

The 20% vs. 3% gap is the verv prejudice thatSection 263 exists tocorrect. Rccéwring
the lawful Rs. 71 38 Crore short levy is the discharge of duty, not bad faith. |
|

74 Additional Evidence and Additional Grounds ‘

The Respondent objects to the admission of the Additonal Evidence (Annexures 2-
12) and the Additional Grounds. The response of the PCIT to the additional ey idence
and the additional grounds i enclosad as Annexure 1. The audited accounts and
Capital WIP schedules now produced are historical records thatcould have mn filed
before the AQ or the Pr. CIT: material never produced below cannot be inlri‘.nlnn'd
now betore ITAT to dislodge findings reached on the then-existing record - Rdlc 29 of
the ITAT Rules, 1963 is not satistied. The Addibonal Grounds were never urged
before the Pr. CIT and, being purely legal, do not alter the factual matrix or dl_lspl.m.'

the core linding of no enguiry by the AO, the audit point is in any event answlered at
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Section IV-F and para 4.2 above. the RTI correspondence showing only that audit
objections existed. not that the order was passed mechanically.

Nor does the accounting treatment assist: book classification cannot fix the true
character of the asset, which turns on substance and conduct (Kedurmath Jute Mfg. Co
(1371) 82 ITR 363 (SC)), and does not cure the absence of enguiry. That the
consequential assessment dated 25.03.2026 has since treated the land as stock-in-trade
and the income as business income (Annexure-12) only confirms the Pr. CIT s findings
were nelther hy pothetical nor unfounded. The application for additional evidence
should therefore be rejected and the appeal decided on the material betore the Pr. CITS
if admitted, however, the evidence only strengthens the Revenue's case, as shown

inSection V

The Respondent objects to the Additional Evidence filed on 07.04 2026 the old
accounts could have buoen produced carlicr, and the fresh assessment order post-dates
the Revision Order and cannot affect its validity If admitted, however, this evidence

only strengthens the Revenue's case, as shown in Section V.

SCHEDULE OF DOCUMENT REFERENCES

For aise of reference, twe key docaments refied on, witl s kacesions, are tubulated below,

Document Key paras/ clauses Location
LTCG accepied. cnly addiion Rs
73,22, 230. > finding on Section
2(47) ot head of income

Para 1 firm engaged n realedtata),

para 17 (JDA covenants): para 19
Renision Order dated 24 .03.2025 (Pr {(Explanation 2(a)) para 5 |fresh Pages 2¢-41, Apoeal
CIT us 283 assessmeni) para 14 | Page 35 Memo

(brokerage), kssues 1 & 2 [shon

levy)

Paras 2-1 (brokerage) paras 4-8
Noteo u/s 253 dated 23 .01 2025 (enaractersation); para 7 (Clawsse

13, poasession rot transiered)
Assesies's Wrtten Sutmissons dated Parss 1(g). 43(s), 12(v), 153()
22.02.2026 (AWS) 15.3w) 155(k), 16.4(i. 166,

Lssossmant Oedor dated 29 09 2022
(AC)

Pagac 4747 Apneal
Memo

Pages 44-50. Apoeal
Vero

Filed before ITAT
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Otections daed 12 02 2025

Jont Development Agreement (JDA)
dated 26.03.201!

Powers of Attornay (28/30.03.2011)

BHN Foods Engagement Lerte! dated
11122017

Agreement of Saie mithout Possassion
dated 27 05.2019

Srokerage payment records
Retum of ircome (AY 2020-21)

142(1) notico dated 03 08 2022 & reply

AQ show-cause notce dated 17.09.2022
Stamp-duty recovery notice Jated
23122022

ITAT oroer daled 02.09 2022 (AYs 2015-
16116-17)

Fresh Assessment Order dajed
25032026

Histonca finarcial satements & Land
Ledger

VIIL. PRAYER

16.10(), 192-10.3, 19.3(i], 19.9b).
05,206

£8-page obecions befors he Pr
cIT

Ravorue sharo
guaraniee, Nor-compe

Granted o the Deveopar

Sale of Tuture recavables” never
shown to AQ

Clause 13-
tansferred

Rs. 1122 Crores o 3HN Focds
Rs. 460.€8 Cr declared as LTCG

minreum

possassnn  not

Queries 5-8 reply 15.03.2022

Confined to Rs. 72,22 280 e>pense
cnly

Cefict duty; pending n High Court
Fendirg before Kamataka Hkigh
Court

Income assessed as business
inccme, dermand Re 5117 Cr
Cagitat WP costabtsorpton
development expensas

|

|

Pages §1-110, Appes!
Meamo

Piges zag-mL PB-1

|
Pages 45-87. P8-1

Pages 34, Fﬂ[-l

Pages 1747 IFB-'I

Pages €10 & 14, PB.1
Pages 1u-2|b. P8-1
Pages 10S-1148 121-143
PE-1

Pages 228-228, PB-1

Pages 1518, i’B—I
Pages 1-73.
Comypilation No. 1
Arnecure-12, Addibonal
Evdonca

Armausa-‘é‘l. Addibonal
Evdenca

Law

In view of the above, the Respondent respecttully pravs that this Hon'ble Tribunal

may be pleased o

* dismiss the appeal, the Revised Grounds and the Additional Grounds;
* uphokd the Onder under Section 263 dated 24 03 2025 passed by the Pr

Bengaluru:

CIT-1,

* decline to admit, or give no weight ta. the Additional Evidence which could have

been produced carler: and

o passsuch furthor orders ac the interests of Revenue and justice may require.

Bangalore: 25.00.2026

Copy to: The LLAR

Your: faithtully,

Mo/

et
(Somanath S Ukkali)
Cormmissioncer of Income Tax (DR),
ITAT-1, Bangalore
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Sutyect Fad Rl Fvd Assesser’ InITA No. 119482720325 ETA Star
@ Infopars. PAN AACFESI 05 A Y. 262021 reg.

To “BANGALORE CITITAT] . Samgatore” <tangalore of aat1 @wrcomets
R e o —e e S .
Se COTCRCLE - DANGALONE ~aengaurne datl.! | Ercorcus gavr
() ==
*DCACIT WO BCIT. 1, BANCALORAE -BANCALOAL DEITHA BCIT;
PIIT BAMNCAL ORE .1 shanpaiam pat i @weamasy goves
1 I I TS WA T T -
Dats  ORF1IE 12 16 P
From  “bangacore sddicn ! 17 <bangaior addlze! 10«

Respected Sir,

Please find the Remand Report submitted by ACIT, Crcle-1(1(1), Bangalore wherei
discussed in detal and giving a point wide reply to all the objections raised by the
Remand Raport Is forwarded ror kind consideration and nacassary action at your end.,

Regards,

D.S. Karthik, IRS
Addl.Commissioner of Income Tax
Rarge-1(1), Bangalore.

—— Orignal Mesasegs
From "RANGALORE CIACLE 1(1)(1). BANCALORE" <3a~gacre dot!.1 1@ ncometan gov in>
Date Jun ¥1 2026 53201 PM
Subject Re Fad Assessee's apoeal i ITA N0 11908ang2025  ETA Star Infcpas. PAN AACFESQIDC-A Y 2DIJ
To DS Kamik™ <tangalorm addio! “@nosmatar.gov >
Te
The Cemmimansrr af incams Tax
ITAT- 1. Bengalura
IThraugh Add Commusione of Intome Tax, Range- 1| 1) Bengalurul
Sar
Sub Subtmussien of Kemand cepoct n tae case of M/ s ETA Sar infepark | PAN ML‘F'EJ
202021 - Reg

[r—
1. | an kerewidh sabmitting the remand report called far 10 e above mentivned case as under
I, Adduwonal ground 1

¥ Garrent 17, COMTATSAORTS 3 [COTIE X L3 A0 PAATfed 7 axarcsiing revinomary posers trder secon 4
Far e anm perocescting va sse trensl seemudetion sl e s scrsrdarae woths fuis oo chee (e @ nad CIWnsues of

The contentmn of the asievsse that the LA PCIT mebed junsdetan s involie sectisn 26 ) is net tnable
arder ¢ated 1909 2022 vas examnned by the Frurcipal Commasoner i muermine of poaers conferred ande
the Ac. On examinaton of the assessmen! records, it was found hat the Assessng Ofcer had accepiey
daim of Long-Terme Capaal Gan arung from the Hinrvper Lnd transadios wsihal caervog out adegy
verllcation fegw ding Uhe tree natare of the trar he A 3g Lilicrr had taded 1o examene whe
was assesmable wivdes the bhosd *Caprial Oeris® or *Fyofios sod Gados of Dusioess o 1 efessban™

Explarafion Ma to sactien M0 specfically provides thet an arder passes wahout maling svquicsss or vy
should have em nade snall be deerved 1o be erronesus in se far as it s prejodcial 1o the incerest s of Revi
e junsdctondd anditens prescribad ander section 253 steod fuly satifind e Prinapal Comm | wdon
drtaind rrasons, exaninsd e asiemmen! rerords. coasidersd the 1 % ol the and thee
TEVisodaAlY Jululicion. Heree, e aasum poios of JUrsOCt DN UNGeT Sectian SO0 wies valid and i accerdag

Aclditasn ground 2

MOATHLAY OCw

the AO has
. The

~21.reg

b0 LOC) Tor AY

Je.0 of the Act an
e case.”

Th s s el
pr seation 363 of
g the assrisee's
jate nGguiry and
ket the incone

profrcation whach
Frue Thersfor
et has recorded
fealier evercied
por with Law

“The warved Py Commnisaoner f Mcometis s wd pustifed i line on mroking pes vones of cectan I03 of §
the atdet alpections rrsad by ravvrue acde party and the same (s bed = law and consequenty the enire
secton 281 of the Act deserves & be quashed on 1he facts and croumstances of the case *

At basrd oo
cweriang Lncder
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The cnmtention that e 263 procredings were intiored merels on the bass of an aadet objertion 14 Factually ncorec.

It s settied Law [hat an audil ODJSCTINN May it O LN mies 10 the notse of [he Tomns samine . Howews, e o ot
of powers wnder secion 263w valld wisere the © marrver aadegee nident) the werd i .
has svn smvmlection (heat the v oowder o wrned prregiadecml o the onterests of Pesrnue

In the peesent case, the 26T ader contuing a deuuled sxammaton of the Jont Derelaprien Agreemont dared 2803 201 1
the Agreeen! of Sale Without Possesssn dated 2705 2019, the treaiment of the land in the tooks of acoust. the
comn eraml explotaton of the property

The 203 order in therefore nade on the Principal Conmissonss’s indeperdent applwaiion of musl (0 the material
availaDle o8 recod and Dot W and asds objcctian. The amceses has nel predaceld sny matenal 1o sarablish that the
Pasapal Commivsone: scted uader he distares of the audit perty s surrmdered dis independ=n1 judgneant In the
atasree of surh svidence the allegation thie 1he proceedings were mitaled solely on the besis of an avdu objrcion is
wiituewst ment and luble to be repocted

3 Admissibility of Rule 29 ofthe lecome Tax Appellite Tribuaal Rules. 1963

Admuss nley of addtional evidesce i the tASIANT CASE 188 Dern exammned s per usr 29 of e inoyme Tam Apgrelusne
Tobumal Rules, 1903 The cmse wosrds have boon poruscd and b es b sl o this cam sone ol the abewe cornditarms
are matislied. Therelore it 1 submidted that the atmisshiley of sdditienal ctutmar bhefare the Hanhe AT durme the
appelate proceedings o the masiant case w not applicable

& Theadiitonsl midencs firrished Oy the aserwmer s beer sxammed. The same broadhy comprses (0 RTT aoplcason
filed by the assesvee. (i Copy of letier dated 25 D2 2026 saued by ITO [TPS-1, (i1n) Copy of letter daved 1.2 DI 2026 issied
by CHO (M) Audited Finascial Siatements mad &) Assessaient erder.

5. = s vegadd 0o sl send iha b has vebesl pass muslited nancal statemorts and ladger outracts te
cumtend that the Booypet land wos reflected ander Pised Ansets/ Capical Wark i Sregress and theerfore constinited o
cupital anert Howrver the socourcing treasmmt adopted by the assesses in it broks of account is et condusive for
detemmiaing the trie satare and character of the asset under the Income-ax A The tocaidey of & anaction is
required to be determned on e bass of the real nanre of the ransaction, Ntennon of the issessre, SEFTOUNTING
crcumsarces wad [He MANKCT N WISCH the asert was commeirially rajiorrd Merely Prvaus P lapd ans refleoed
Us Fiand Assos Capilal Nodom Pliogiess m Oue linanoal statements it cannet be inferred that the Lareel wesa Bald
parely a6 an imseement The sudted fisascisl wstememnts only svdeace the acosunting casufication adapied by the
Asmesier @asd do not avernde the Getual Rrdirgs aneng rom the Jour Development Agreement. dewelopmen! activitses
undertaden, revenue sharng arrangemerts and other atendant arcurestances ndoatng commernial esplatation of the
jand Accordegly, csntentoms raasod by the asscssed Ginnol be aDepice.

fe I view of the above, B Iy concisdnd et ihe st evdencr produont by the assesscs doos not maenalls afec
the fndngs oo cenciusons rrianlel 0 e sssaamsal order i reepect of any of the greurds, and ra crange v wearram bed
e the departaersal atond alrendy taken

Ragarss

Siva Ranjini S, IRS
ACIT. Circle =100 1)
Bengaluru.

Or 05029 03 24 P "DCACIT HQ PCIT-1, BANGALORE" <BANGALGRE CCIT.ra PCITI Grcomeian govin- widle

Sar

| am areced ia forward herewih he TaINGg Mal for knd nfomabon ard rAcesLany ICHIN

Rejars

S B Praser Kamasl
ACT selx

O PQIT. Dengeburu- 1
Beigaur.

e NGO NASSAGE

From “Bangslowe.paitt™ sgaore pett govin»

Dae JunB 2029 1 194570

Suopeat Pwd Amesser s appeal n ITA Mo 1154Benp2125. ETA §tar Inpark. PAN. AACFESDIC-A Y, 202021 ey
To Prem <amel <BANGALORE DCIT HQ POIT @rcomatar gow e

www.taxcode.in



Case Citation: (2026) taxcode.in 103 ITAT

ITA No.1194/Bang/2025
M/s. ETA Star Infopark, Bengaluru

Page 214 of 271

L.\:r. please find the trahing mail forwarded herewith [or necessary action.

—— Orgral Mesage ——

From “BANGALORE CIT(ITAT), Bargalors™ -hangacm of Latt ncomelas gov ins

Date Jun 8. 2026 11 52 47 AW

Ssbpect Assessee’s appesl # ITANs. 134 Bana 2014 ETA Sar hiosan, FAN AACFESNIOC. A ¥ 2000-11. rmg ’

To “bancalors pot’ * shangaions por | Grrormetac gov ins

Madam,

Please refer to above.

2 The atove mentioned appeal has been filed by the assesses. ETA Star Infopark against the order
ws 163 passed on 24 03 2025 The assessee has filad additivnal grounds of appeal (copy enclosed) alomg
with additional evidence (copy enclosed) during the course of appeliate proceedings bcid"t Hon ble

ITAT. Bangalore.

< It s requested to examing the additonal evidence filed by the assessec and cwnr*‘ml. on the
admissibility of the additional evidence under Rule 29 of the ITAT Rules, 1963, and also on T ments.

4. Furher it 15 also requesied o comment on the additonal grounds filed by the assessee and the

view to be taken by the Depariment

N The case 1s scheduled for hearing on 15 06 2006 before the Hon'ble ITAT A Bench. Therefore. it
is kindly requested that the repon may be submiited before the hearing date w enable the muLm;mu o
represent the case effectively on the date of heanng belore the Hor'ble ITAT, Bangalore. [

Yours faithfully.

(Somanath S Ukkali)
Commissioner of Inceme Tax DR ),

ITAT-1. Bangilore.

With 5
Amrita IRsS
Principal Commissicner of Income Tax-1

Bengaluru
Call- 080-2562-5526

Regarss

S P Peam Kamel
AZIT 4G

Ois PCIT Bengalury-1
Bangabur.
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9.1 The revenue has further submitted the following submissions
counter to the assessee’s response dated 7.7.2026 to the revenue’s

written submissions on behalf of the assessee’s appeal:

oY ..'_;_',"pf.'{
BEFORE THE HON'BLE INCOME TAX APPELLATE TRIBUNAL
. ‘A'BENCH, BANGALORE

In the case ot

IN
ITA No. LI®VYBANG2028
Assessment Year 202021

May it plaise Your Homonrs

Sub.  Counter to the assessec’s response dated 07.07.2026 to the revenue's Written
Submissions on behalf of the Assessec’s Appeal in the case of M/s ETA Star Infopark-
AY 2020-21), PAN AACFESO10C - royp

Kinudlv refer to the above

This Counter is filed on behall of the Recenus In reply 1o the Assessew's ;A_ﬂm’}-m!'s
Response to Wiatdew Subnzissionis dated 2506 20267, filed on 0707 2026 (hervinafter, “the
Rejoinder”). The Repinder reoplies, point by point, o the Revenue's Written Suledssions
dated 250620126 ("Revenue WS*). This Counter mav kindlv be read with the Revenue WS
and Nith the Revwnue’s Counter to the Assessee's Additional Written Submbsions dand
25062026 ("the first Counter”). Both are o0 record and contain the detailled revond citations
and authorities. To avoid repetition, the Revenue adopts what is stated there argd sots out
bLelow only what is needed to answer the Rejoinder

T'he following short forms are wsed: "AWS-1" — the Assessec's Wrinten Submissions dared
23.02.2026; "AWS-2" — the Assessecs Additional Written Submussions dated 25.0%.2025;
"AO* — the Assessing Officer; *Pr. CIT” — the Principal Commissionar of [ncome-tax-1,
Bengaluru,

A. Five facts and propositions that govern this appeal

The Revenue submits that the Rejoinder ratses no new point of substance. Every ameention
in it rests on one premise — that the AD took a plausibie view atter adequate induizy. The
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EA e 1190 By 2053 AN 20021, sd00aT (e
record does not bear that premise out. The follow ing five potnts, already on revord, answer
the greater part ot the Rejolnder,

A.l The assessment order is silent. The Revenue submin that the assessment order datad L
2909.2122 (Pages 42-47 of the Appaal Memo ) contains e tinding on Section 2(47). o
Clause 13 of the Agreement dated 27.03.2019, on the head of income under which the
sum of Rs. 460.69 Crores was assessable, o on the genuineness of the brokerage of Rs
1122 Crores, The only addition made i the disallowance of Rs. 72, 22,280,

A2 The only show-cause notice did mot touch the issue. The sole show<ause notice of
the AQ, dated 17092022 (Pages 28.229 of PB.1), was confinad to that expense
disallowance. The Rejoinder itself says soatits page 7 (the notice was issued "to disallow
the said General and Admin expenses’). The Revenue submits that an issue on which
no question was put and no finding was recordad <annot I said to have been
addjudicated

A3 When the directed inquiry was made, the result changed. [n the conseyuential
proceadings, the NFAC's notice u/s 1H2(1) dated 1901.2026 ~ filad by the Assessen
itself = asked. atquery 7, for the rationale for treating the proceeds of development of
land a5 long-term capital gains instead of business income. The fresh assessment onder
dated 2503 2020 [Annexure-12) assessed the receipt as business income, The Revenue
submits that the finding in the Revision Order that a material issue had gone
unexamined was theretore real and not academic, and the prejudice quantifiad therein
(Rs. 718 Crores on lwsue 1) was asal.

AA(The hv‘v}.-,hxphmlm 2(a) to Section 263 deems ertoaevus an odder passad "without
making inquiries or verification which should have baen made”. The plausible-view
doctrine (Aladobar [infistrl Co. Ltdd, (2000) 243 ITR 83 (SC); Max [ndle LN, (2007) 2951TR
282 (SC)) protects a view actually taken after examination. It does not apply whore no
view ¢xisth on the record. Merely calling for Jocuments is not inguiny (Gre Ver
Enterprises (19731 991 TR 375 (L)), Where the defect is absence of inguisy, setting asicke
the assessment for a fresh inguiry is the remedy provided by Sectrion 263(1) itsell (Densel
Merchan?s P Lid (20081 95 faxmarein.com 366 (SC)).

A5 This is a case of no inquiry, not of inadequate inquiry. The Rujoimdor repeatediy
aserts that thore was “adequate inquin™ and that the extent of inquiry is the AO's
prerogative. The Revenue submuts that the distinction matters. Every authority now
cited by the Assessee on non-discussion in the assessment order concerns a case where
a query was rared on the very issue and was answered. Here, no query was raised on
the head of income at all. The querics of U3.08.2022 sought the computation of, and the
documents supporting. the long-term capital gain as alroady offercd. None of them
asked whether that head was cornect. An inquisy that assumes the claim cannat be an
inquiny into the claim
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SUBMISSION. The Rejoinder proceads throughout on the premise that the AD took &
view on the head of income. The record shows that no such view was recanled. The
Revenue submits that this alone answers the greater part of the Rejoinder. The Parts

below add ﬂl"llt' \\'hal‘i*‘pctllln' tor e h contention, |

B. Reply on jurisdiction (Rejoinder, Points | to b, replying to Part IV-A of the Revenue
WS

Bl The contention that the AQ, on secing the Agreement, concluded that it was 3
transfer under Section 2(47)(1) and (1)

The Assessee contends that the AO, on scrutiny of the Agrevment furnished wlr.*lhc reply
dated 19082022, ‘carme to the conclusion® that the instrument was a transéor of a capital
asset under Secton 2(37)(8) and (1) read with Explanation-2 and Section 268-UA2)(0(11),
and on that basis accepted the gain as long-term capital gain,

The Revenue submits that this conclusion (s infeered from silence. The assessotent onder
does not mention Section 2(47), any of Its subclomes, or Explanation-2 A reasoned
application of those provisions cannot be aztributed to an order that does not refer to them,
and whose only show<ause notice concerned a Rs. 72 lakh expense. The Reventic further
submits that the length of the Assessee's own angument tells against it. The Assessee now
needs many pages, In AWS-L (Issue No, 3) and in the Rejoinder, to cstablish that the
Agreement is a transfer, including a Jistingtion between “transfer” under Section 2(47) and
transber under the Transfer of Property Act, 1882, A question that nceds 5o much argument
tocday could not have answered itself in 2022 The AO' silence on it was not a considensd
decision.

B.2 The contention that documents were called for and examined, and that the extent
of inquiry is the AD's prerogative

The Assessee relics on query 7 of the notice dated 03082022 {which calleyt for the
computation of the long-term capital gain and a note on the nature of the transaction) and
ongueries 1, 5, 6 and 8, and submits that the AO accepoad the clalm atter examnation and
not mechanically

Ihe Revenue submits that, on the Assessee’s own narration, documents were called for on
(3082022, documents were filed on 19.08.2022, and the claim as offered was acceptod —
with no further question on the head of income, no show-cause notice, and no finding. That
is o complete absency of inquiry on the characterisanion (ssue, not an madequate iInquiry.
The prerogative as 1o the extent of inquiry applics to the choice among modes of inquiry
atually undertaken Explanation 2a) & directed at inquiry not undertaken at all No
pnm.lp(e of law protects complate silence on a material issue from revision Mm Kurnr
Goval (Indvre ITATY, see also B4 below),
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B.2 The contention that no show-cause notice on the Rs. 360 Crore issue was required,
and that the AO followed the consistent position of carlier years

The Assessee submits that a showscause notice i issucd onlv when the AO finds the head .
of income offened w by unsustainable; that here the AQ found the long-term capital galn
sustainable; and that 1the AO had before him the scrutiny history for AYs 2015-16 to 2018-

19 and the Tribunals order dated (2092022, and theretore had no reason to examine any
other head.

The Revenue submits that silence s not a finding of sistaivability, and an assumed
acceptancy [ not an examined one The plea of consistency fails on four independent
grounds, already set out in the fire Counter: (i) the Tribunal's order dated 02092022 is
pending in the Department’s appeal betorv the Honble Karnataka High Court (admitted at
para 12(v) of AWS-1) and has not aained finality; the absence of a stay does not make if
firal; (1) that order dealt with the pertodic revenue share under the JDA for AYs 201516
and 2016-17; {isi) the Agreement dated 27052019, ity Clause 13 and the Section 2(47)
question on that instrament were not before that Bench and have been decided by no
forum and (iv) cach assessment year 15 a separate unit, and res judicata dows not apply to
income-tax proceedings. The AQ cannot be sald to have “followed” a ruling on a tramsaction
that no authonty had corsiderad.

B.4 The authorities on acceptance inferred from silence

The Rejoinder rolics on V-CON Integreied Solutions [2025] 173 taxmann com 774 (SCy ACHT
® Mange Led [2021] 133 tamann com 122 (SC): [CIT v Cogmisant Trvimolagy Solutions Indes
(2023) 452 ITR 224 (5C); CIT . Ushur Internationnd 348 ITR #65 (D¢l y; CIT v, Vikas Polymeers
341 ITR 537 (Del); CIT v Relaanoe Commeunictions (20171 396 JTR 217 (Borw): DCW LM, @
ACIT 2070} 37 SOT 322 (Mambha); and CIT v. Sunbearn Auto 332 ITR 167 (Del.), toc the
proposition that the aseswe does not control the pen of the AD and that aon-rejection of
an explanation amounts to aceeptance of it. The Revenue submits that these authorities 30
ot aseist the Assessew, (00 four reasons

fa) Fach 0f those cases tumed on a query having been raisad on the very issue and
answored by the assessee, 50 that the issue was shown to have been comsidered by the
AQ. Herw, no query was raised cn the head of income. A rule thet treats an answered
query 35 a considured view cannot turn an unasked quesbon mto a deemed opmion

(b) Mario and Cognizan! are revpening cases under Sections 147/ 148, deadod on the bar
of “change of opinion” The test under Section 263 is different and s governed by
Explanation 2(a). An opinion deemed to exist for the purpose of barnng reassesment
18 not the same as an examination sufficient to resist revison

(€) Sursbeans Anto itself draws the distinction on which the Revenue réles — betwoen “lack
of inguiry”, which permits revision. and "inadoquate inquiry”, which does not. On the
head of income, the prosent case is one of lack of inquiry, Usbr lelernationsl, Vikas
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Polymacrs. Reliwce Commeianntoons and DOW (Supra) vach rested o a finding of fact thar
the issue had in truth been inquired into. No such finding ts possible here

. (d) V-CON lintograted Solilams{Supra) supports the Revenue. Whike it observes thar the
asessee does not control the AQYs pen, it expressly permits a remand where there was
a faddure ko mvestigate, or where the investigation was superficial and random. That Is
the Revenue's case, and it is the very limb of V-CON relied upon in the first Counter.

BS The Tribunal's order dated 02.09.2022

The Revenue submuts, tor the reasons at B3 above, that the order dawed 0208 does not
conclude the present transaction. [t is not final; it concerned the periodic revenue share of
earlier years; and the 2019 Agreement, on which this appeal tums, was not before that
Berch. That nostay has been granted doss not assist the Assessee. A ponding appeal leaves
the cocrectness of the order open. T

C. Reply on the power to remand (Rejoinder. Point 7, replying to Part IV-B o!ilhe
Revenue WS)

The Assessew, relving on ITO ¢, D.G. Housing Projces Lid, (2012) 343 ITR 329 (Ddl.) and Pr.
CIT v Brshma Cevidae Divivlopmeni (2021) 437 [TR 285 (Del 1, contends that Soction ZL‘( 1ydoes
not authorise a remand for fresh inquiry, and that the Pr. CIT was bound to conduct his
own enquiry and nxord a finding of error before setting the order aside. Thj Revenue
submits threw answers:

(@) DG Housing distinguishes two situations. Where the allegad detect 8 8 wrong
conclusion on the merits, the Commissioner must himself enguire and recoed the error.
But whete the facts on record themselves called for further enquiry which the AQ did
not make, DG Heusing (Supra) permits the Commissioner to record that failure and
remit the mattur. The Assessed's own extract contains that pawage The Mrnt case
falls within that sicond situation.

(bl Derued Merchanis(Supra) s directly on point and later in time: where the dil«:'l 15 no
inquiry, setting aside the order for a fresh inquiry is the corroct course. Explanation 2(s),
insrted with effect from 01.06.2015, also doems such an order erroncous by statute.
D.G. Housing (Supra) predates that provision and must be read subject to ik i

(¢) The premise that the Pr. CIT recorded no finding of error is incorrect. Para 19 of the
Revision Onder records, in the words of Explanation 2(a), that the AO failed h? examine
the issue in the right perspactive. Para 3 confines the direction to the treatment of the
sale conidoration under the Agreement dasod 27.05. 2019, That is 3 recorded finding of
error followad be a speciiic direction. It is not a roving inquiry. The Assessee cannot
contend both that the Pr. CIT prequdged the head of income and that he failed to decide
it

Ax to the submission that the primary intension was 1o tax the income at a highet rate. the
Revenue subxnits that the differvnce betweon 20% and 3% is the very prejudice that Section
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263 exists to correct. Recovery of a lawful short levy is the discharge of a statutory duty and
Jdoes not vitlate the exercise of the power

D. Reply on natural justice (Rejoinder, Point 8, replying to Part IV<C of the Revenue &
ws)

The Assossew contends that the business-income (ssue was 2 new, thind issue outside the
Notice u//s 263, which referred to Income from Other Sources; that no fresh hearing was
given in the 40 days bebween its objections and the Revision Order; and that, oa Pr. CIT 2.,
Umirersal Muste Indra () L3, [2023[ 135 taxmara.com 230 (Bom.), Perfxct Edaments v PCIT
ITA No. 3501/Mum/2025 {Assevsnaent Yoar 2020.21) und Foornpue & Cox PCIT [2026] 182
loxmann. com 813 (Bengalone - Trib,), the order had to be confined to the reasors i the aotice.
The Revenue submits:

{a) The premisc is not borne out by the record. Paras 4 tw 8 of the Notice u/s 262 dated
2301.2025 required the Assessoe to answer on the validity of the transfer and on the
taxability of the stle considerabion otherwise than as long-term capital gain. Whether
the comect alternative head s "Other Sources™ or "Business” Is a facet of that noticed
iwuc. It = not a new tssuc. The Assessec's 38-page objections dated 1202.2025 Jdealt at
length with the choracter of the land and of the reccipt. A party heard fully on the
character of a receipt cannot claim surprise ot the head indicated for verification

(b) The law is settled by CIT ¢, Amutablr Bachdhan (2016 384 TR 200 (SC), in the very
paragraph relied on by the Assesses: Section 263 does not raise the notice to the status
of a mandatory show-cause notice, and the Commissioner is not continad to i terms.
What natural justice raquires is an opportunity of hearing which was given and uwsed
(Electro House (1971) 82 [TR 524 (5C)). The statute Joes not require a socond hearing
between the filing of chpections and the passing of the onder. The 40-day interval has no
legal consequence in the absence of prejudios, and there = none: para 3 of the Revision
Order leaves all guestions open, and the Assossoe receivaed full opportunity in the fresh
procoedings.

(¢} 1he three decisions cited do not advance the Assessod's case. Umivrsal Music atfinms
Amutabl; Backchan (Supra) and rosted on a finding of fact that the assessee thore wias
never confronted at all with an ssue whollv outstde the notice. The SLP agatnst it was
dismissad on a delay of 411 days and lys down no binding ratio on the merits
(Kunrayamnead . State of Kernia (2000) 245 [TR 360 (SC)). Perfect Filaments and Poocaiypye
& Co (Supra) are decisions of co-ordinate Benches. They cannot prevail over the
Hon ble Supreme Court, and both concerned msues that were neither noticed nor miet
= the opposate of the present record.

(d) The Assessee reads the Revenue WS as an admission that no hearing was given on the
bustiness-income point. The Revenue submits that this reading i1s incorrect. The
suberssion n the Revenue WS was one of severability, made in the altemative: eveo if
every business-income observabon were excluded, the operative diraction rests on the
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noticed charactensation issue and the onder survives. An altemative submission is not
a concession. The Revenud's primacy position remains that the head of iscome fell
within the noticad issue and was beard. On the Assessee's own reading of that passage.
morcover, the Revision Order stands oo the noticed ground.

E. Reply on the BHN Foods brokerage of Rs. 11.22 Crores (Rejoinder, Point 9, replving
to Past [V-D of the Revenue WS)

The Assesser admits that the Engagement Lettor (Pages 3-1 of FB-1) was not furnished to
the ADL and explains that the AD did noe specificalle ask for (¢ 1t adds that the Lotter was
later produced to the Pr. CIT: that the AO allowed the doduction under Section 48(i) after
considering the justification furnished; and that the Pr. CIT gave no spexific direction to
disallos the brokerage.

The Revenue submits that, on this admission, a deduction of Rs. 11.22 Crores was allowed
without the basic contract governing the pavment ever being before the AQ. Production of
the document later, before the Pr. CIT, does not cure the AQ's non-verifica ton Nor does
the absence of a separate diroction to disallow: the Pr. CIT's direction was to frame a frosh
Assessment after the nocessary verihicahion, and that dinection covers claims allowed
without mquiry. The genumencss of a large payment 1o a food busicess, engaged 10
negotiate with the Assessee's own |DA partner of long standing, was never tested That 0o
query on brokerage was raised i the fresh proceadings is a matter for that progeeding; it
cannot validate the origmal absence of inguiry |

F. Reply on the "transfer” under Section 2(47) and on de-facto possession (Rejoirder,
Points 10 and 13(iii), replving to Part IV-E of the Revenue WS)

The Assessoe contends that the Agreement is a completed transfer under Section 2(47)(7)
and (4) ead with Explanation-2. bevause all rights except legal possession were given up
against full consideration: that the objections noted by the Pr. CIT = no possessiors under
Clause 13, inadequate stamp duty, the deficit-duty notxe, deemed transfer ucider Section
2(47)(v), and the absence of a sale devd — concemn transfer under the general law and not
under the Act and it relies on Baller Singh Maim (2017 398 ITR 331 (SC) and Sasfsesame
Stoels (2020) 421 [TR 46 (SC). The Rejoinder also puts forwand a new ll\\!tll'\‘l that the
developer's licence under the [DA became desfacto or constructive possession once full
payment was made, only desjure possession being withiheld. The Revenue wbm?s'

{a) Whether a real transfer ook place is a substantlal question of law (Balbir Sirgh Maunz)
(Supra). The existence of that question, unexamined by the AQ, sustains the revision —
whichever way the question may finally be answerad. That the Assessoe needs sixteen
sub-points and a line of authority to establish the transfer today shows that I:lld. question
could not have answerad itself in 2022, when no question was put and no tinding was
revorded '

(b) The de-fecto possession theory does not assist the Assessee, [t contradicts Clause 13 of
the very instrument, which states that possession has not been transforrad — the clause
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on which the Assessee itself relies 1o justily stamp duty of Rs. 200000 It also rests on
licence-possession. which Sesdsiwee Stevis(Supra)  holds is not possession m part
pertormance under Section 32 of the Transter of Property Act. The two positions — &
no possession for stamp duty, beneficial possession for Section 2(47) = cannot both b
correct. The AO examined neither.

(c) The Asscssec’s own stamp-law material raises further questions instead of answering
them. Explanation-| to Article 5(¢) of the Kamnataka Samp Act 1957, annexald by the
Awsesser, provides that where @ Power of Attorney granted by the seller to the
purchaser i referred to in the agreement, possession is decmid to have buen delivend,
attracting duty as on a conveyance. The Assessee admits that two Powens of Altamey
were granted and extended in favour of the purchaser. The District Registrar's notice
dated 2312 2022 under Section 46 for recovery of deficit stamp duty (s pending belore
the Hon ble Kamataka High Court The adequacy of the instrument (s therefore itsell in
dispute These matters bore directly on the daimed transier and roguired examination
by the AQ.

(d) Properly read, Balber Sungle Maia and Sesivisope Stads(Supra) support the Revenue,
They cstablish that “transfer” under Section 2(47) 15 a real Jezal test to b appliod to the
faxcts, and that licenco-possession is not enough, They confirm that the question waslive
and requined examinahon.

G. Reply on the business-income materlal (Rejoinder, Points 121 to 129, eeplying to
Part V of the Revenue WS)

The Revenue submits, at the threshold, that the whole of this Part of the Rejoinder goes to
the merits — whether the land was a capital asset or the stixk of a trading venture. The I's
CIT did not decide that question. He remitted it for the inguiry that ought to have been
made. The only question before this Honble Tribunal is whethee the issue rouired
examination. The covenants necorded at para 17 of the Reviston Order and the conduct on
record show that it didd. and the volume of the Assessev's prosent explanation coafirms it
Without prijudice to that position, the Revenue answers the principal points:

G Partner composition: "the firm never carried on real estate business”. The Assesser
states that two partrers rebred i April 2011 and that most of the remaining partnes
are landholding companies. The Revenue submuts that those are contesteud faces which
cannot e resolved on assertion at the appellate stage. They stand against the
Partrwsship Dead, which revonds that the tirm s “engagedd in business of redl estate
development’ [para 1, Revision Order): against the Birm's own name, “ETA Star
Infupark’; against its constitution by seven reelty companies; and against its conduct in
committing, the land 10 a revenue-sharing JDA within three vears of receipt. They also
sit uneasily with the Assessee's own claim of a business kiss under Section 71(2), noted
below, These are questions of tact for verification
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G2 The accounting explanations = Capital WIP, the R. 150 Crore deposit, the
Schedule- classification and the costabsorption. The Assessec now explains that
Capital WIP is a subsbead of Fived Assats and not inventory; that the Rs 180 Crone
deposit was shown as *Other Liabilities” and not as on advance from customers; that
the deseription of the JDA recelpts s dinect or operational income in Schedule-8 arose
from an insdvertent classification in its accounting software; and that the yedr-by-vear
absorption of the land cost was the audstors’ matchung of cost against the annual gain.
The Revenue submits that cach of these is an explanation on the merits, going fo the
character of the assat. On the Assessee's own authorites = Kadamualk fule Mfs Co. (1971)
§21TR 363 (SC) and Tapwria Toals 12015) 372 ITR 605 {SC) = entries in the bodks do not
determine the character of an asset or of income That principle also cuts against the
Assessec's reliance o its own book classification (o foreclose Inguiry. The Revenue does
not accept these explanations. Whether the deposit was a lability or an} advance,
whether the Schedule-8 entry was an enor, and whether the cost-absorption reflects
matching or the consumption of stock, are precisely the contested facts Qﬂ required

verification = verification the AQ never undertook.

G.3 The decisions on other assessees. The Asesser relios on CIT ¢ Ragmane Developers
120171 88 texmann.coms 45 [Kanualaka). Embessy Brivdaran Decelopers v. CIT 2022] 145
taxmamn.com 527/02023) 291 Taxeun 188457 ITR 234 (Karmotoka), DCIT o Matiukere
Ramasals Seetizeeara 12025] 181 baxmeara.com 262 (Revigalowe - Trib). Vinod Nanppea Redidy
[TA 1852-185BANGR20IE and G. Viywyemiiva Rediyy ITA Nos 374 20 .'l?ﬁ,ﬂ-fﬂ,?ll!l The
Kevonue submits that each of thise turned on a finding of fact, on that asssgec's own
record, of investment conduct or passive land-contribution. Nooe lavs down a rule of
law that abandoned-project land, or ¢ landowner's revenue share, is .\lwayi, A capital
assct regandiess of conduct. Endrissy Brindacan(Supra) was distinguished Iﬂ; the first
Counter on four grounds: there was no development activity at all; the tramICHOn Was
solitary: the expenditure comprised only interest, professional charges and brokerage;
and the AQ there had applied his mind, making it a case of two possible views — the
opposite of a silent order. Its application of Taparia Twis(Supra)  (book entries not
conclusive) s also contrary to the Assessie’s own o Xcounting  argument
Matiwken{Supra) 1> a quantum decision of & co-ordinate Bench in the case of a different
assessee, whach turned on that assessev's consistent investment treatment. [t cannot
conclude a transaction it never considered, cannot prevail over the Hon'Nel upreme
Court on the Section 263 question, and Jid not concern a revision of a nonsspeaking
order under Fxplanation 2(a). Whether this firm held the land as invessment or as stock
i thes very fact remittad for verification. |

G4 The pricing on net present value. The Assessoe explains that the price was fixed on
the net present value of its remaining revenue entitement over the balance tefm of the
DA, but maintains that this was a sale of a capital asset and not of a business stream
The Revenue submits that this too is a merits contention, On the Assessee’s own
description, what was monetised in 2019 was the future receivables and the balance

+
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unsold undivided shares, priced on net present value. That description is, at the lowest,
consistent with a trading reccipt. It made the head of income a live question which the
ACQ was bounsd to examine. @

G.5 The fresh assessment order dated 25.03.2026. The Assessew states that the AU in the
fresh proceadings merely repeated the Revision Order, did not examine the Section
2047) and Other Sources guestions, and taxed the receipt as business income The
Revenue submits two answers, First, the validity of an order under Section 263 Is tested
o the recond as it stood on its date (241,03, 2125). Neither the scope of the queries In the
consequential provending noe the head tmally adopeed can validate or invalidate the
revision Secondly, even taken oa its own terms, the complaint concades the Rovenue's
point: after the directal inguiry, the AO examined the matenal and assessed the receips
as business income. Any grievance agamnst the fresh order is to be pursucd (n the appeal
against that onder. On wither view, the silence of the original onder on the head of income
stands established

H. Reply on the audit objection and on the Section 263 authorities (Rejoinder, Point 11
and its reply to paras 3.2-3.4 of the Revenue WS)

(2) Auditabjection. [he Revenue submits that the origin of the information = not 4 grournl
of invalidity. An audit objection forms part of the ‘record” under Explanation 1(b) to
Section 263 and is valid material on which the Pr. CIT may act (P.V. S, Boedies (1999, 237
[TR 13(SC); Kirtt A (20253 170 taxmann com 585 (P&H)). What the law roquirns b
intlvpuml ent satistaction on examination of the recond. That satisfaction appaars on the
face of the Revision Onder: a clausc-wisc amalysis of the JOA and the Agrovment [para
17), quantification of the short levy on both tssues, and parttal acceptance of the
Assessee's submissions on brokerage (para 14). An authority that partly decides in
favour of the taxpaver has not moechanically adopted an audit note. The Assessoes
invitation to the Revenue to produce the objections 13 beside the point: the Revision
Order dows not rest on them, ard no ad verse inference of the Kind in K Stagh Deb Singh
Bis! 1974 AIR 478 (SC) arises from the non-production of a document that is not relied
upon.

{b) Baljinder Singh. The Assesser sewks to datinguish Balinder Singlt ITA No. 167 20ulf
2023 on its facts {interest on enhanced compensation; binding jurisdictional decisions
not followed). The Revenue subaits that ibs ratio supports the Revenue: a non-speaking
order on a crucial issue involving substantial tax s ot 3 “possible view”, and mercly
calling for information and placing it on recond is nol an enquiry

(c) The Revenue's authorities. The Aseawe seeks o contine Mlnber, Loy Var Enlerpases,
Densel Merchuants, Stvarup Vegetuble, Rampyart Deve Seraog, Tara Dvvr Aggaraoal ind Pacille
Prowcts [Suprajeach to its facts. The Revenue submits that this ignores their common
ratio: aclaim acceprad without ingquiry is both erroncous and prejudicial; the AQ s an
investigator and nocoaly an adjudicator; and where the acts call tor an inquiry the A0
has not made, revislon and a fresh assessment are propes. Maltd(Supra), whxh the
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TEA N 1194 B 2023, Ay 2000} Ieiull U
Assessoe claims for itselt, i Fact holds that an order accepting a claim w lll'n.rl inquiry
satisfics both conditions of Section 263 Gor Viw Enterprises(Supra)is squarely ag.limulw

Assessoe

L. The authoritics relied on in the Rejoinder — summary of the Revenue's ren#-om

For coavenience. the Revenue's response 1o the authorities newly pressed in di:&wm:uﬂ

st out in the lable below
Authority relied upon in
Illelt]oh'ldtr

'r-LU\ “]Mo'xralfﬂi Solutions
(SC) {Supra)

Marico Ltd (8C); Cognazant
Tatumobgy Soletions  (5C)

(Supra)

Sunbaim Awto (Del): Usha

Inlermbional  (Del ) Vikas
Polywaers (DAl Reliance
Compuptications (Bom i

DN Lad, (Bome.) (Supra)

D.C. Housing Projects (Del):
Brahwa Ceutre Derelopment
(D) (Supra)

Embasy Brindavar
Deewiopers (Kar. HC); SLP

deserased! (2024, 149
taxmdnn com 137 (5C)
Bogmame  Developers  (Kur.
HC) (Supra)

The Revenue's response

Supports the Revenue. It permits a remand whene there
was 3 failure to investigate or a superficial and rancom
inquicy. The “pen of the AO" observation presupposes an
investigation actually made.

Reopening cases on “change of opinion® under Shtkms
147/148. The test under Section 263, &wrrl‘kd by
Explanation 24a). is different. A deemed opinion barring
feassessment is Not an oxamination resisting revision,

Each rests 00 @ inding that the issue was in fact inguinsd
into, and cach applies the distinction between lack of
inquiry and (nadequate inquiry. On the head of income,
the present case is one of Lack of inquiry,

D.G. Housing itself permits a remit where the factd called
for further enquiry which the AO Jdid not make. Deniel
Merchants  (SC) is later and dirwctly  on | poine.
Explanation 2(a) (wel 0100.2015) postdates and
govermns. The Pr. CIT reconded the ervor at para 19

A case of two posible views in which the Ab had
applicd his mind; no development activity, a solitary
transaction; expenditure of interest, professional charges
and brokerage only. Distinguished in the first Courter.
lts application of Taparia Teols is contrary lo the
Assessev's accounting argument.

A finding of investment intent on that .muuw‘p ouwn
record. It lags down no rule that land acquired foran 1=
park is alwavs a capital asset. Whether this firm held the
landd for investment or for trade is the fact remitted for

verification.
i
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BEm W § . T R ——

Authority relied upon in The Revenue's tesponse

—— e

the Rejoinder

Mativkere Remaal: Seotharnm A quantum Jdecison of a co-ordinate Bench in the case o ®
(Rang. [TAT, 28.11.2025) a differcnt assessee, tuming on that assessoe’s consisaont
[Supra) inviestment treatment It cannot conclude a transaction it

never counsideral, cannot peevail over the Hon'ble
Supreme Court on Soction 2683, and did not concern A
non-speaking order under Explanation 2(a).

Vinod Nerappa Redidy (Ramg. Decisions on the merits of whether a revenue share s

ITATY G Viaysmina Reddy capital gains, cach on its own facts of passtve investment.

(Hpd. iTATY (Supra) They do not answer the Section 265 question and go toa
matter reserved for the fresh assessmont

Sarpo / Sercy Aggarav] (1383) A caution against a hvper-tochnical reading of taxing

23 Taxwuin 76 (SC) provisions. Substance over torm here tells against the
Assesses tull price recvivad, posscssion withheld, and
token stamp duty pad.

Balfinder Simgh (Chundignrh Its ratio suppocts the Revenue: a non-speaking order on

ITAT) (Supra) a crucial ssuc is not @ “possible view ", and calling for
informanon 1s not an enguiry

). Conclasion

The Revenue respectiully submits that the Rejoinder, despite the further authorities cited,
advances the same two contentions as before: that the AO took a plausible view, and that
the Assessew was niot heard. The fist is contradictod by the assessment onder isself, which
rocords no « ew on the head of income. The second is contradicted by the Notice u/fs 261
and by the Assessee’'s own B.page reply to it. The authorities on acoeptance infurred from
silence all prosuppose a query on the very ssue and no sach query was raised hene. Thee
authoritics on remand permit the very course the Py, CIT adopted. The business-incoons
matcrial goes to the merits, which the Pr. CIT, without decuding. remitted for the mguiny
that ought to have been made in 2022 — an mguiny whiche when made in 2026, rosulted in
she assossment of the ruceipt as business income. The Revenue therctons submits that the
appeal deserves to be dismissed.

PRAYER

In view of the above. the Revenue respectfully prays that this Hon'ble Tribunal may e
pleased toc

(a) dismiss the appesl, the Revised Grounds amd the Additonal Grou mds:

NI Nan D190 Bamg NOS LAY 200020, sodend cuanstar
®)  uphold the Order under Section 263 dated 23012025 passed by the Pr. CIT-1
Bengaluru, in its entirety; - I -

(c) decline to admit, or give no weight w, the Additional Evidence. which could #nd ought
o have been prod uced below, the requirements of Rule 29 of the ITAT Ro Ief, 1962 not
bemng satisfied amd

{d) pass such further and other orders as the interests of Revenoe and of juisticw mav
Ten g uine, | :

Respectfully submutted,

YO‘J fasthfully.

(Somanuh’S Ukkali.)
Commissioner of Incoma Tax (DR).

ITAT-1. Bamgalore.
Bangal cee: 08 07 2026
Copy w: The LAAR |
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9.2 The revenue has further submitted the following written
submissions to counter the assessee’s additional written
submissions dated 25.6.2026 on behalf of the assessee’s appeal:

BEFORE THE HON'BLE INCOME TAX APPELLATE TRIBUNAL
‘A" BENCH, BANGALORE

In the case of

ITA No. 119%/BANG2025
Assessment Year 2020-21

May it please Your Honours

Sub:  Counter to the assessee’s additional written submissions dated 25.06.2026 on
behalf of the Assessee’s Appeal in the case of M/s ETA Star Infopark- AY 2020-21).
PAN AACFESOOC - reg.

Kindly refer to the above.

This Counter is filed on behalf of the Revenue in reply to the Assessee’s Additional
Written Submissions dated 25.06.2026 (" Addl Subs.”). [t may kindly be read with the
Revenue's Written Submissions already on record ("Revenue WS™), which contain
the detailed record citations and authorities. To avoid repetition, the propositions in
Part A are stated once and are adopted in each of the answers that follow.

A. Three facts on record and one proposition of law

A.1 The assessment order is silent. The Revenue submits that the assessment order
dated 29.09.2022 (Pages 42-47 of the Appeal Memo) contains no finding on Section
2(47). on Clause 13 of the Agreement dated 27.05.2019, on the head of income
under which the sum of Rs. 460 69 Crores was assessable, or on the genuineness of
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» : rder is the
the brokerage of Rs. 11.22 Crores. The only addition made in the 0

disallowance of Rs. 72,22.280.

A2 The only show=cause notice did nottouch the issue. The sole show-cause nOtice
issued by the AO, dated 17.09.2022 (Pages 228-229 of PB-1), was confined to the

said expense disallowance. The Assessee itself so states at page 12 of the Addl.
Subs. (“he has issued a show anuse notice dated 17-09-2022 to the assessee to disallow the

sand Gemeral and Admin expenses”). It is respectfully submitted that an issue on
which no question was put and no finding was recorded cannot be said to have
been adjudicated.

A3 When the directed inquiry was made, the result changed. In the consequential
proceedings, the NFAC's notice u/s 142(1) dated 19.01.2026 = enclosed by the
Assessee itself — sought, at query 7, the “rationale for treating incomes by way of
proceeds out of development of land as long term capital gains instead of business income”,
and the fresh assessment order dated 25.03.2026 (Annexure-12) assessed the
receipt as business income. The finding in the Revision Order that a material issue
had gone unexamined was therefore neither hypothetical nor academic, and the
prejudice quantified therein (Rs. 71.38 Crores on Issue 1) was real.

\4 The proposition of law. Explanation 2(a) to Section 263 deems erroncous an
order passed “without making inquiries or verification which should have been made”.
The “plausible view” doctrine (Malabar Industrial Co. Ltd. (2000) 243 -
Max India Ltd. (2007) 295 ITR 282 (SCJ)M
after examination; it has no application where W
speaking order on a material issue does not attract that protection Mﬁndrr&ﬂsh\
ITA No. 167 /Chd/ 2023; the mere calling for documents does not amount to inquiry
(ibid; Gee Vee Enterprises (1975) 99 ITR 375 (Del.)); and where the defect is an
absence of inquiry, the setting aside of the assessment with a direction for fresh
inquiry is the remedy provided by Section 263(1) itself (Deniel Merchants P. Ltd.
(2018) 95 taxmann.com 366 (SC)).
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Each contention in the Addl. Subs. proceeds on the premise that the AO took a |
view. The record shows that no view was recorded. The Revenue submits that this |
alone answers Points 1 and 3 to 7 of the Addl Subs.; the paragraphs below add

only what is specific to each point i

B. Reply to Points 1to 7 of the Addl. Subs.

Point 1 = “Plausible view”, adequacy of inquiry, “fishing and roving”, and
consistency e e ————————————————— m—

Comtention: queries 5-8 of the notice ws 142(1) shote detailed inquiry, the AO tenfied the
response dated 19.08 2022 and look a plausible twie; Hw:h!ofmqurryub\mo;wmr
*Mutmamugmqt«urmmﬁtwmmémuMﬂrAO
Jolloswed the ITAT order dated 02.09.2022 and the conststent stand for AYs 2015-16 to 2018-19

(a) Onlihem:wnmam the sequence of events was: documents were
Mhm%@lﬂ&dmmbmmmwmmwwchmha _
accepted -mthmmhrvmnguahonmshw-ummmdmhndmg
“(paras A.1-A 2above). The Revenue submits that this is a case of complete absence
d@wmmmq The distinction is material: as held in R
KuanoynllTA No. 438/1nd/2019, thepmbbviewdmm “are applicable only
in a situation there the AO has conducted an inquiry. .. whereas. .. there is a complete lack
of inquiry’”.

() The submission that the extent of inquiry is the AO’s prerogative does not assist
the Assessee. That prerogative operates in choosing among modes of inquiry
actually undertaken; Explanation 2(a) is directed at inquiry not undertaken at all
There is no principle of law under which complete silence on a material issue is
protected from revision.

(€) The direction is specific and not roving: it is confined to one transaction, one
instrument and one question — the treatment of the sale consideration under the

Agreement dated 27.05.2019 (para 5, Conclusion and Directions, Revision Order)
The Revenue further submits that the Pr. CIT's decision not to pronounce a final
head of income is proper in law: he directed verification without substituting his
own conclusion, which is precisely the course preserved by limb (ii) of V-CON
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Integrated Solutions [2025] 173 taxmann.com 774 (SC) = relied upon by the Assessce
itself = and sanctioned by Deniel Merchants P. Ltd. (2018) 95 taxmann.com 366 (5C).
The Assessee cannot simultaneously contend that the Pr. CIT pre-judged the issue
and that he failed to decide it.

(d) The plea of consistency falls on four independent grounds: (i) the ITAT order
dated 02092022 is pending in the Department’s appeal before the Hon'ble
»  Karmataka High Court (admitted at para 12(v) of the Assessee’s Written Submissions
dated 23.02.2026 ("AWS")) and has not attained finality; (ii) that order dealt with
s *_ the periodic JDA revenue share of AYs 2015-16 and 2016-17; (iii) the Agreement
dated 27.05.2019, its Clause 13 and the Section 2(47) question were not before that
Bench and have not been ldjudlcated by any forum; and (iv) each assessment year
is a separate unit and the prmple of res p.:dncala does not apply to lncomc-ux
proceedings. The AO cannot be said to have “followed” a ruling on a transaction

that no .luthont) had considered.

Point 2 — Natural justice: the alleged “new issue”, the 40-day interval, Universal
Music, Perfect Filaments and Poovayya

Contention: the business-income issue toas @ mew issue outside the Notice u/fs 263 (which referred
to Income from Other Sources); no further hearing wes given in the 40 days before the order. and.
per para 11 of Amtabl Bachchan, Universal Music, Perfect Filaments and Poovayye, the order
must be confined to the noticed reasons.

(3) The premise is not borne out by the record. Paras 4 to 8 of the Notice u/s 263 dated
23.01.2025 required the Assessee to answer on the validity of the transfer and on
the taxability of the sale consideration otherwise than as LTCG. Whether the
correct alternative head is “Income from Other Sources” or “Business™ is a facet of
that noticed issue and not a new issue. The Assessee answered it: its 58-page
objections dated 12.02.2025 dealt at length with the character of the land and of the
receipt, and page 7 of the Addl. Subs. itself records that the Assessee made
“detailed submissions on merits” of the two issues and on jurisdiction. A party
heard fully on the characterisation of a receipt cannot claim to have been taken by
surprise by the head indicated for verification.
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(b) The law is settled by the Hon'ble Supreme Court. Amitabh Bachchan (2016) 384 ITR
200 (5C) = in the very para 11 relied upon by the Assessee — holds that there is
nothing in Section 261 “to ntise the said nolice to the status of a mandatory show cause
notwcr... or ko require the CIT to confine himself to the terms of the notice”; what natural
justice requires is an opportunity of hearing, which was afforded and availed of
(Electro House (1971) 82 ITR 824 (SC)). The statute does not require a second hearing
between the filing of objections and the passing of the order; the 40-day interval is
of no legal consequence In the absence of prejudice, and no prejudice arises
because para 5 of the Revision Order leaves all questions open and the Assessee
received full opportunity in the fresh proceedings (para A3 above).

€) The dexisions cited do not advance the Assessee’s case. on Pr. CIT ¢ Universal Musac
Indha (P) Ltd. [2023] 155 taxmann.com 230 (Bom.) affirms CIT v. Amitabh Bachchan (2016)
384 ITR 200 (SC), and rested on a finding of fact that the assessee there was never
confronted with an issue wholly outside the notice; the SLP against it was
dismissed on the ground of a delay of 411 days and lays down no binding ratio on
the merits (Kunhayammed v. State of Kerala (2000) 245 ITR 360 (SC)). Perfect Filaments
© PCIT ITA No. 3501/Mum/2025 (Assessment Year 2020-21) and Poovayya & Co.r PCIT
[2026] 182 taxmann.com 813 (Bangulore - Trib.) are decisions of co-ordinate Benches
which cannot prevail over the judgment of the Hon'ble Supreme Court, and both
concerned issues that were neither noticed nor met — the converse of the present
record. In the alternative and without prejudice, the operative direction rests on
the noticed characterisation issue and is severable; the order would survive even
if every observation on business income were excluded.

Point 3 ~ Capital contribution: Section 14 of the Partnership Act, Section 45(3),
DLF Universal and Sai Teja

Contention: upon contribution in 2008 the land became the exclusice property of the firm and
lost its preveous character. DLF Universal (Specual Bemch) and Sai Tepa Construgioms show that

Section 45(3) applies even where stock-in-trade is introduced. the transaction being on caprtal
account.

The Rtvenuemhniutlutﬂueaudmne;gwemﬂnmﬁmd the contributing
partner at the point of introduction in 2008; they do not determine the character of the
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asset in the hands of the firm at its disposal in 2019. Further, the submission, taken at
its highest, supports the Revenue’s position: if upon introduction the land lost its
previous character, then its character thereafter falls to be judged solely by the firm’s
own dealings with it ~ a firm named “Infopark”, constituted by seven real-estate
companies, whose deed records that it is “engaged in business of real estate development”
(para 1. Revision Order), which committed the land to a revenue-sharing JDA within
three years of receipt and monetised the residue in 2019, Section 14 of the Partnership
Act m reinforces, and does not displace, the indicia of trade that required
examination.

Point 4 - “The JDA is not an adventure in the nature of trade” (taken with Point 6
- &emnﬂdlnpm 17)
Comtention: the |DA dated 28.03.2011 is mot an adventure in the nature of trade. the covenants

noted i para 17 of the Revision Order do not show active engagement in development, the appellant
carmed out no development itself: and the ITAT order dated 02.09.2022 (para 7.19) so held

mhvmmmﬁmmmbdvmmnhlherutureoftr&dcisaquutionon
the merits, reserved to the fresh assessment. The question before this Hon'ble Tribunal
is only whether the issue required examination, and the covenants themselves
establish that it did: a guaranteed minimum yield of Rs. 4800 per sq. ft., a defined
Mha«ycmmmia]wnm(uniluks,lemcupuhclubdepmuw
infrastructure charges), a non<ompete obligation, and an obligation to assist in
modification of plans (para 17, Revision Order; para 19.9 of the AWS). The Revenue
mbm&utd\uemﬂnmdapuﬁcipmtﬂudnginﬂupmﬁudadaﬂopm
venture and not of a passive investor, and that, at the lowest, they made the head of
income a live issue which the AO was bound to examine. That the firm did not itself
carry out construction is not determinative in law: P.M, Mohammed Meerakhan (1969)
73ITR 735 (SC) holds that land disposed of through a development scheme may yield
business income although the owner constructs nothing, and G. Venkataswami Naids
& Co. (1959) 35 ITR 594 (SC) makes the intention at acquisition the cardinal test. The
order dated 02 09.2022 cannot conclude a transaction that was never before that Bench,

for the reasons at Point 1(d) above.
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Point 5 = “Fixed Asset / Capital WIP in every balance sheet” (taken with Point 10
— the JAO's statement)

Contention: the balance sheets and awdited financial statements show the Binnypet land under
Fuxed Asset / Capetal Work-in-Progress throughout, establishing a capital asset; the [AQ has
admutted thes classsficatron, the addtonal evidence substantiates it

It is settied law that entries in the books of account do not determine the character of
an asset or of income for the purposes of the Act = Kedarnath Jute Mfg. Co. Ltd. (1971)
82 ITR 363 (SC). The same principle is affirmed in the Assessee’s own line of authority:
Embassy Brindavan Developers v. CIT [2022] 145 taxmann.com 527/]2023] 291 Taxman
188457 ITR 234 (Karnataka), (its Point 11) applies Taparia Tools (2015) 372 ITR 605 (5C),
which holds that “entries in the books of account are not determinative or conclusive” and
that the matter must be examined on the provisions of the Act. The JAO's statement
records only the fact of the accounting entry and not its legal effect. The Revenue
further submits that the balance sheets do not present the complete position: the land
cost was written down \won)magnmsuheloh receipts until it stood at nil in FY
2019-20, while those receipts were prvsented as direct / operational income in
S:hu!ult-s for FYs 3)15-17 (para 17, Revision Order; paras 19.2(v) and 205 of the
AWS) = a p.mem mml with themumpbonof stock-in- tude and inconsistent
with a passive investment. The additional evidence, which in any event does not
satisfy Rule 29 of the ITAT Rules, 1963 (Revenue WS, para 74), records this very

pattern. —

Point 7 — The business expenditure claimed in the return (para 6 of the Revision
’ ‘-.../
Contention: the General and Administrative expenses of Rs. 72.22.280 set off w/s 71(2) were

incurred only to mamntain the firm's legal existence: there was mo business. like claims were
disallowed in AYs 2015-16 to 2018-19; the observation in para 6 is factually incorrect

The Assessee computed the claim in Schedule BP of its return and sought set-off under
Section 71(2) in every year, including the year under appeal. The Revenue submits
that this constitutes a representation in the return, verified on oath, that a business
head of income exists. That AOs disallowed the set-off in earlier years on the
“matching” principle shows only that the same unresolved contradiction recurred
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from year to vear; it does not efface the Assessee’s own characterisation. Whether the
explanation now offered is acceptable is a matter for the fresh assessment; para 6 of
the Revision Order correctly records that the contradiction appeared on the face of the
return and was never examined.

C. Reply to the response on the Remand Report (Points 8, 9 and 11)

Point 8 — Assumption of jurisdiction

Contentionc the appellant relies on its response to Point |
The Revenue adopts the Remand Report of the learned JAO: the AO failed to examine
whether the receipt was assessable under the head Capital Gains or Business, and both
conditions of Section 263 are satisfied. The Assessee’s response is a cross-reference to
its Point 1, which stands answered above.

Point 9 — Audit objection; adverse inference under Rai Singh Deb Singh Bist
Comtention: the revisson proceedings onginated in audit obpections of the Revenue Audit Party.
the JAO admits that objections exist but declines to furnish copies; an adverse inference must
therefore be drawn under Unson of India v, Rai Singh Deb Singh Bist (1973) 88 ITR 200 (5C)

(a) The origin of information is not a ground of invalidity. An audit objection forms
part of the “record” under Explanation 1(b) to Section 263 and is valid material on
which the Pr. CIT may act = P.V.S. Beedies Pot. Ltd. (1999) 237 ITR 13 (SC); Kirts
Anand [2025) 170 taxmann.com 585 (P&H). What the law requires is independent
satisfaction upon examination of the record, which is apparent on the face of the
Revision Order: a clause-wise analysis of the JDA and the Agreement (para 17),
quantification of the short levy on both issues, and partial acceptance of the
Assessee’s submissions on brokerage (para 14). An authority that partly decides in
favour of the taxpayer cannot be said to have mechanically adopted an audit
biecti

(b) The distinction drawn by the Assessee applies with equal force to the present case.
At page 15 of the Addl. Subs., the Assessee distinguishes the two decisions cited
by the DR on the footing that in those cases “the learned AQ has not made proper
inquiries on the facts pointed out in the audit objections™. That description fits the
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present record (Part A above), on the Assessee’s own test, the audit ground must
fail

() Rar Singh Deb Singh Bist (Supra) is distinguishable. The adverse inference in that
case arose because the Department relied upon a report which it withheld. Here
the Revision Onder does not rely upon the audit objection; it rests upon the
assessment recond, the JDA and the Agreement, all of which are before this Hon'ble
Tribunal. The existence of objections has never been denied, and disclosure was
declined on the stated ground that audit objections are internal inter-departmental
correspondence (JAO's letter dated 18.06.2026). No adverse inference arises from
the non-production of a document that is not relied upon.

Point 11 — Embassy Brindavan (Kar. HC; SLP dismissed) and DCIT v. Mathikere Ramaiah
Sectharam [2025] 181 taxmann.com 262 (Bangalore - Trib.)

Comtention: 1n Embassy Brindrevn the Hon'be Karmataka High Court (SLP dismissed on
18.11.2024) heid that where teo plausible views exist, Junsdction u/s 263 canmot be exercrsed. on
Jacts saad to be similar; Mathikere holds that entering into a [DA does not convert & caprtal asset
mto stock-mn-trade,

Embassy Brindavan(Supra) was a case of two possible views; the present case is one of
no view. The distinctions appear from the Assessee’s own summary of that judgment
(1) in that case no development activity whatever was undertaken = here there was a
revenue-yielding JDA operated over a decade on the covenants noted in para 17; (i1)
the transaction there was solitary — here revenue was returned across several vears,
followed by the monetisation of the residual UDS in 2019; (iii) the expenditure there
comprised only interest, professional charges and brokerage = here the Assessee’s
own additional evidence records development-related expenditure of Rs. 1.22 Crores
capitalised to the land; and (iv) the Hon'ble Court there found that the AO had “note!
the facts required.... and passed the assessment order”, that is, had applied his mind, so that
no elaborate enquiry was called for — whereas here the order is silent (paras A.1-A.2).
Itis further submitted that the reliance in that judgment on Taperia Tools (Supra) (book
entries not conclusive) is contrary to the Assessee’s own submission at its Point 5,
Mathikere (Supra) was a quantum appeal of a different assessee which turned on a
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findi : -
ding of fact of consistent investment conduct; that finding is absent here and is
precisely the matter remitted for verification.

D. Reply to Point 12 = the “transfer” under Section 2(47) and the stamp-duty
material

The Assessee’s submission at Point 12 (sub-points (i) to (xvi)) is that the Agreement
dated 27.05.2019 constitutes a completed transfer under Section 2(47)i), (ii) and (vi)
read with Section 269-UA(2)(f)(ii), chargeable only as capital gains. The Revenue
submits three answers:

-~ The detail of the submission itself supports the Revenue. If sixteen sub-points,
a schedule of State stamp law and a line of Supreme Court authority are required
today to establish the transfer, the question could not have answered itself in 2022,
yet the AO put no question and recorded no finding upon it. Whether a real
transfer occurred is a substantial legal question (Balbir Singh Maznt (2017) 398 ITR
531 (5C)). and its existence, unexamined, sustains the revision whichever way it
may ultimately be answered.

- The Assessee advances two mutually inconsistent positions. For the purposes
of stamp duty it contends that possession was not delivered — Clause 13 of the
instrument states in terms that “possession. .. has not been transferred”, and duty of
Rs. 20,000 was paid under Article 5(¢)(ii). For the purposes of Section 2(47) t
contends that the purchaser has held “physical custody... by way of Licence since
Apnl 2011” and is the “de-facto beneficial owner”. Possession as licensee is not
possession in part performance = Seshasayee Steels (2020) 421 ITR 46 (SC) = and
beneficial ownership in fact is inconsistent with Clause 13. The two positions
cannot both be correct, and the AO examined neither.

- The Assessee’s own stamp-law annexure raises further questions. Explanation-
1 to Article 5(¢) of the Karnataka Stamp Act, 1957 = annexed by the Assessee =
provides that where a Power of Attorey granted separately by the sellr to the
wmmmmmdmmqnmminummtwi’
deemed to have been delivered, attracting duty as on a conveyance. The Assessee
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'2:. ::\ ;z; :ln;ch ;:xhaw In addition, the District Registrar's notice dated
e r Section 46A for recovery of deficit stamp duty is pending before

Karnataka High Court, so that the adequacy of the instrument is itself
in dispute. Each of these matters bore directly on the validity of the claimed
transfer and required examination by the AO

As to sub-point (xvi), the principle that the heads of income are mutually exclusive
Operates only after the income is shown to fall under a particular head The prior
question = whether the land was a capital asset at all, Section 2(14) excluding stock-
in-trade — remains open; if the land was stock-in-trade, Section 45 is not attracted and
the questions under Section 2(47) do not arise. This is why the Pr. CIT properly left
both questions to verification. The further submission that the NFAC's notice dated
19.01.2026 raised no query on “Income from Other Sources” is of no assistance: the
validity of an order u/s 263 falls to be tested on the record as it stood on the date of
that order (24.03.2025), and the scope of queries in the consequential proceeding can
neither validate nor invalidate it. Inany event, the fresh order dated 25.03.2026, passed
after inquiry, assessed the receipt as business income, which confirms that the

direction for verification was well founded.

E. The authorities newly cited by the Assessee — summary of the Revenue's

response
 Authority Revenue's response 0
Embassy Brindecan Developers (Kar. HC). | A case of two possible views in which the AO had applind b
SLP desmassrd (2024) 169 taxwann com | mind: no development activity; a solitary  trassaction
60 Distinguished at Point 11. Its application of Taparia Tools (bovk
entries not conclusive) is contrary 1o the Assessee’s Pount 5
DL Unsversal (Specsal Bench): St Te | Govern the tanation of the contributing partner at the introdu:tion
Comstructions (Hyd ITAT) (Swpra) in 2008; do not determine the character of the asset in the firm's
hands at the disposal in 2019 (Point 3), |
Umaersal Music Inds  (Bom ). SLP | Atfirms Amitabh Bachchan: rested on & finding that the assessor
disraissed (5C) (Supra) was never confronted with the issue. the SLP was dsmissed on a
delay of 411 days and lays down no ratio on the ment
(Kunhayammed).
Perfect Fidaments (Mum. [TAT); Povowyys | Decisions of co-ordinate Benches which cannot prevail over the
& Co (Bung. [TAT) (Supra) Hon'ble Supreme Court. both concerned issues neither noticed nor |
| met, unlike the present record (Point 2).
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Authority Revenue's response
Mathshere Rammassh  Sectharam  (Bang a@umdeadlmnmNmu‘waMm;di
| ITAT) (Sapea) consistent investment conduct. that finding is absent here and is

the matter remitted for verification (Point 11)

Unaom of Indsa . R Samgh Db Songh Bist | The adverse inference requires reliance on a withheld document,
(SC) (Supra) the Revision Order does not rely on the audit obyection (Point 9(c))

Tapara Tools (SC), @ applind in Embassy | Supports the Reverwe entries in uut-auunfucwﬂwmi
Enmdarum(Sapee) determinative of the character of an asset. |

F. Conclusion and Prayer

The Revenue respectfully submits that the Addl. Subs. put forth, in substance, one
jurisdictional contention — that the AO took a plausible view — and one procedural
contention — that the Assessee was not heard. The first is contradicted by the
assessment order itself, which records no view; the second is contradicted by the
Notice u/s 263 and by the Assessee’s own 38.page reply to it. The remaining
submissions relate to the merits, which the Pr. CIT, without deciding, remitted for the
inquiry that ought to have been conducted in 2022 and which, when conducted in
2026, resulted in the assessment of the receipt as business income. The appeal, it is
respectfully submitted, deserves to be dismissed.

PRAYER
The Revenue respectfully prays that this Hon'ble Tribunal may be pleased to:

(a) dismiss the appeal, the Revised Grounds and the Additional Grounds;
(b) uphold the Order u/s 263 dated 24.03.2025 in ts entirety;

(©) reject the application for admission of Additional Evidence under Rule 29 of the
ITAT Rules, 1963; and

(d) pass such further and other orders as may be deemed fit in the interests of justice

Yours faithfully.
{ﬂi Ukkali.)
Commissioner of Income Tax (DR).
ITAT-1, Bangalore.
Bangalore: 08.07.2026
Copy 10: The !.:LAR
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10. We have heard the rival submissions and perused the
material available on record. We are of the considered opinion that
in an appeal against an assessment order, the Tribunal exercises
regular appellate jurisdiction over the assessment, examining the
correctness of additions, disallowances, and other determinations
made by the AO on facts and Law, however, for an appeal against a
revision order u/s 263 of the Act, the Tribunal is essentially confine
itself to examine (1) Whether the very assumption of 263
jurisdiction is valid (2) whether the PCIT’s conclusion on
“erroneous and prejudicial” are sustainable in law and (3) Whether
due process (opportunity of hearing, inquiry) was followed or not.
While doing so equal importance must also be given to the AO’s
recorded enquiries and reasoning, the PCIT’s satisfaction & reasons
keeping in mind that section 263 of the Act is a revision, not the
Appellate power. Further, when the PCIT has chosen to set aside
the order of the AO, the Tribunal is not entitled to go beyond and
sustain the Order of PCIT on grounds different from that relied
by the 1d. PCIT.

10.1 The division Bench of the Hon’ble High Court of Kerala in the
case of Commissioner of Income Tax v. Chandrika Educational

Trust reported in (1994) 207 ITR 108 had held as under:-

“In entertaining an appeal from the Commissioner's order what the
Tribunal does is to examine whether the said order is sustainable in
law and whether it is within the powers conferred by section 263.
Therefore, when the Commissioner has chosen to set aside the order of
the Income-tax Officer only on a particular ground, the Tribunal is not
entitled to go beyond and sustain the order of the Commissioner on
grounds different from that relied on by the Commissioner himself.”

10.2 The Hon’ble High Court of Kerala at Ernakulam in the case of

Save a Family Plan (India) v. The Deputy Commissioner of
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Income Tax (Exemptions) in ITA No.81 of 2025 dated 05/11/2025

had again reiterated the same.

10.3 In view of the above, it is pertinent here to first go through

the show cause notice for hearing dated 13/03/2024 issued by the

ld. PCIT stating the reasons for invoking the Revision Proceedings

u/s 263 of the Act which are reproduced below for ease of reference

& convenience-

LT

ANNEXURE-3

&

GOVERNMENT OF INDIA

MINISTRY OF FINANCE
INCOME TAX DEPARTMENT
OFFICE OF THE PRINCIPAL COMMISSIONER OF INCOME TAX
PCIT, Bengalu;u.—1

supporling documents/informa
that the Revision proceeding
filed in this office, on or before
also  have i
incometaxindiacfifg

1. In the instan
dated 29-09-2022 patea g 12 eI
Rs.37,37 67,297/- towards deferred Revenué
business expenses amounting to Rs.72,22,280/-.

—
To,
ETA STAR INFOPARK
india .
- . DIM & MNotice No .
if::gé sh:ﬁ oc 2;2'{,‘21 ITBA/REVIFIREV1/2024- 23}?1' 1.
25/1072443566(1) o1
NOTICE FOR THE HEARING
Mis/MriMs

T

In this regard, a hearing in the W:' er is fix gt 11:00 AM. You are requested to attend
in person or through an auth zed rep 134
g
A

‘\ in sup n__

ersonal affendance is not required. You
the e #§ha portal using the link:

the gption fo

fas concluded vide order
a¥.ct by making disallowance of
expenditure. by disallowing the
losdnichihs - L0

2. On perusal of assessment records, it is noticed from Statement of computation of total
incomethat the assessee had deducted an amount of Rs.14,80,17.,044/- which includes
an_amount
properties through an Agreement of Sale dated 27-5-2019. However, it is pertinent to

7,066/- paid to BHN Foods towards brokerage on sale of

note that the assessee had already entered into JDA with the purchaser Relationship
Properties Private Limited since 28-3-2011 & there is no necessity of mppointing so called
"Consultant” for negotiating the deal. Further, on verification of assessment records,
there is no agreement entered into with the Consultant & the terms and conditions

thereof. S L —
3. Further, it is also observed from the records that accounting of the impugned
— ————————————————————

Naota: If digitally signed, the date of digital signature may be taken as date of document.

-BMTC BUILDING, 80 FEET ROAD, 6§TH BLOCK, NEAR KHB GAMES VILLAGE, KORAMANGALA, BENGALURU, Kamataka, 560095

Email: BANGALORE. PCIT1@INCOMETAN GOV.IN,

Nate:- The website address of the e-filing portal has been changed from wawein et covin to wearer o i
* DIN- Document identification Mo,
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q AACFEBO10C- ETA STAR INFOPARK
AN, 2020-21
ITBA/REV/F/REV1/2024-25/1072443566(1)

expenditure is through journal entry & no bank payment details are available on record.
Accordingly, allowing the brokerage paid as expenditure without verification of same is
erroneous and prejudicial to interest of Revenue and the same needs to be disallowed.

4. Further, as per the computation filed by the assessee, it is noticed that assessee
declared long term capital gain on sale of undivided share in land under Parkwest Joint
Development amounting Rs. 460,69.43,333/- out of total consideration of Rs.
" 475,49,60,377/- after deducting Rs. 14,80,17.044/-. Further, as per "Agreement of Sale
Without Possession”, available on record, assessee had paid Stamp Duty of Rs. 20,000/-
" and the consideration/ total sale price payable for the property agreed to be sold was Rs.

~560,02,86,000/-(assessee was Seller-1 having its share of Rs. 460,69,43,333/-).
i T T
5. As per the Article 5(h) of the Karnataka Stamp Act, 1957, Joint Development

Agreements (JDA) for a property are to be levied with Stamp Duty at two per cent onjthe
market value of the share of the developerin the land transferred for development of the
" market value of the developed property transferred 1 to the owner. Further, a contr#t for

sale is merely an Agreement to SeJ -_‘ transfer ansfer of owne ownership. The sale cfeates
B . Ownership refers to a pundle
- T

agreement executed betwee 1‘\. ies, B : i and purchaser of iand for sell of

land without glvmg possessio ¥

7. It is further noticed that as per Clause 13 of the "Agreement of sale without
possession." :

“The possession of the Property hereby agreed to be sold has not been transferred by the sellers
fo the purchaser on execution of this Agreement. Further, this is supported by the amount of
Stamp duty paid as per Article_5(f) of the Karnataka Stamp Act 1957, Joint Development
Agreements (JDA) for a property are to be levi p Dutly at two per cenfon the markel value
but assessee has paid mere Rs. 20000 and also the form of agreement it is "Agreement of
sale without possession.”
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AY.2020-2

AACFEGBO10C- ETA STAR INFOFAR(
ITBA/REV/F/IREV1/2024-25/1072443566(1)

same as Capital Gain is not in order. Hence, the same should have been taxed at
30%(Normal rate) instead of at 20%(Special rate).

9. In view of above facts of the case, it is evident that the impugned order dated 28-09-
2022 is deemed to be erroneous in so far as it is prejudicial to the interest of the
Revenue in view of clause(a) to Explanation 2 of section 263 of the | T Act. Accordingly,
the order passed u/s. 143(3) of the Income Tax Act dated 28-09-2022 for AY 2020-21
is proposed to be reviewed u/s 263 of the Income Tax Act 1961.

10. You are requested to furnish your written explanation/submission on or before 30-01-
2025 at 11:00 a.m. It may also kindly be noted that personal attendance is not
mandatory. If you wish, you may attend in person or through your authorized
representative on said date at 11:00 am. -

ANURAG SAHAY
PCIT, Bengaluru-1

Lo the document is digitally signed please
g hature al the bottom of the page}

TRUE COPY

3 For ETA STAR INROPARK

ol
\2‘% AGING PARTNER

This document is digitally signe
Signar: ANURAG
Date: 23 January 265

Page3af 3 Location: KARNAT 5] GOA, India
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10.4 On going through the above show cause notice for hearing in
respect of revision proceedings u/s. 263 of the Act, the reasons
cited by the ld. PCIT primarily is that the assessee trust had
deducted an amount of Rs.14,80,17,044/- which includes an
amount of Rs.11,22,17,066/- paid to BHN Foods towards brokerage
on sale of properties through an agreement of sale dated
27/05/2019, however the assessee had already entered into JDA
with the purchaser Relationship Properties Private Limited since
28/03/2011 & there is no necessity of appointing so called
“Consultant” for negotiating the deal. On verification of the
assessment records, there is no agreement entered into with the
consultant & the terms and conditions thereof. The Accounting of
the impugned expenditure is through journal entry & no bank
payment details are available on record. Accordingly, allowing the
brokerage paid as expenditure without verification of same is
erroneous and prejudicial to interest of Revenue and the same
needs to be disallowed.

Further, the “agreement of sale without possession” is an
agreement executed between parties, an owner of the land &
purchaser of land, for sell of land without giving possession to the
buyer/purchaser. Land is remaining in possession of seller, he is
not giving custody of land to his customer. Hence, “Agreement of
sale without possession is merely a contract to sale without transfer
of ownership. As per the income tax act, for the purpose of capital
gain to arise two factors should be there, (i) there should be a
capital asset and (ii) there should be a transfer of capital asset.
This condition is not satisfied in the present fact of the case. It is
further noticed that as per clause (13) of the agreement of sale was
without  possession. Thus, the gain amounting to
Rs.460,69,43,333/- is not a capital gain as there is no transfer of
property but it is income from other sources. Therefore, allowing

the same as a capital gain is not in order, hence the same should
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have been taxed at 30% (normal rate) instead of 20% (special rate).
In view of the above facts of the case, it is evident that impugned
order dated 28.09.2022 is deemed to be erroneous in so far as it is
prejudicial to the interest of revenue in view of clause (a) to
explanation 2 of section 263 of the Act. Accordingly, the order
passed u/s 143(3) of the Act was proposed to be reviewed u/s 263
of the Act.

10.5 Now before proceedings further, it is apposite here to mention
the relevant provision of Income Tax Act which is reproduced

below:-

Revision of orders prejudicial to revenue.

263. (1) The [ [Principal Chief Commissioner or Chief Commissioner or
Principal Commissioner| or] Commissioner may call for and examine the
record of any proceedings under this Act, and if he considers that any
order passed therein by the [Assessing] Officer [or the Transfer Pricing
Officer, as the case may be,| is erroneous in so far as it is prejudicial to
the interests of the revenue, he may, after giving the assessee an
opportunity of being heard and after making or causing to be made such
inquiry as he deems necessary, pass such order thereon as the
circumstances of the case justify, [including,

(i) an order enhancing or modifying the assessment or cancelling the

assessment and directing a fresh assessment; or

(ii) an order modifying the order under section 92CA; or

(iii) an order cancelling the order under section 92CA and directing a fresh

order under the said section].

[[Explanation 1.]- For the removal of doubts, it is hereby declared that, for

the purposes of this sub-section,-

(@) An order passed [on or before or after the 1st day of June, 1988] by the
Assessing Officer [or the Transfer Pricing Officer, as the case may
be,|shall include—

()an order of assessment made by the Assistant Commissioner [or
Deputy Commissioner| or the Income Tax Officer on the basis of the

directions issued by the [Joint] Commissioner under section 144A;
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(iijan order made by the [Joint] Commissioner in exercise of the
powers or in the performance of the functions of an Assessing Officer
[or the Transfer Pricing Officer, as the case may be,] conferred on, or
assigned to, him under the orders or directions issued by the Board or
by the [Principal Chief Commissioner or] Chief Commissioner or
[Principal Director General or] Director General or |Principal
Commissioner or] Commissioner authorized by the Board in this

behalf under section 120;
[(iii) an order under section 92CA by the Transfer Pricing Officer;]

“record” [shall include and shall be deemed always to have included]
all records relating to any preceding under this Act available at the
time of examination by the [Principal [Chief Commissioner or Chief
Commissioner or Principal] Commissioner or] Commissioner;

Where any order referred to in this sub-section and passed by the
Assessing Officer [or the Transfer Pricing Officer, as the case may
be,]had been the subject matter of any appeal [filed on or before or
after the 1st day of June, 1988], the powers of the * [Principal
Commissioner or]Commissioner under this sub-section shall extend
[and shall be deemed always to have extended]to such matters as had

not been considered and decided in such appeal.]

[Explanation 2. — For the purposes of this section, it is hereby declared

that an order passed by the Assessing Officer [or the Transfer Pricing

Officer, as the case may be,] shall be deemed to be erroneous in so far as

it is prejudicial to the interests of the revenue, if, in the opinion of the

Principal [Chief Commissioner or Chief Commissioner or Principal]

Commissioner or Commissioner,-

(a)the order is passed without making inquiries or verification which
should have been made;

(b)the order is passed allowing any relief without inquiring into the
claim;

() the order has not been made in accordance with any order,
direction or instruction issued by the Board under section 119; or
(d}the order has not been passed in accordance with any decision
which is prejudicial to the assessee, rendered by the jurisdictional
High Court or Supreme Court in the case of the assessee or any other

person.
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[Explanation 3.—For the purposes of this section, “Transfer Pricing Officer”
shall have the same meaning as assigned to in the Explanation to section
92CA.]

[(2) No order shall be made under sub-section (1) after the expiry of two
years from the end of the financial year in which the order sought to be

revised was passed.]

(3) Not withstanding anything contained in sub-section (2), an order in revision
under this section may be passed at any time in the case of an order which has
been passed in consequence of, or to give effect to, any finding or direction
contained in an order of the Appellate Tribunal, the High Court or the Supreme

Court.

Explanation. -In Computing the period of limitation for the purposes of sub-
section (2), the time taken in giving an opportunity to the assessee to be reheard
under the proviso to section 129 and any period during which any proceeding
under this section is stayed by an order or injunction of any court shall be

excluded.

10.6 On plain reading of the aforesaid provisions of the Act, it is
very apparent that the 1d. PCIT may call for and examine the record
of any proceeding under the Act and if he considers that any order
passed therein by the AO is erroneous in so far as it is prejudicial to
the interests of the revenue, the ld. PCIT may after giving the
assessee an opportunity of being heard and after making or causing
to be made such inquiry as he deems necessary, pass an order
enhancing or modifying the assessment or cancelling the
assessment and directing a fresh assessment. This provision was
the subject matter of interpretation by the Apex Court in the case of

Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman

66 (SC), where the Supreme Court has held as under:-

"A bare reading of this provision makes it clear that the prerequisite to
the exercise of jurisdiction by the Commissioner suo motu under it, is
that the order of the Income-Tax Olfficer is erroneous in so far as it is
prejudicial to the interests of the Revenue. The Commissioner has to be
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satisfied of twin conditions, namely, (i) the order of the Assessing
Officer sought to be revised is erroneous; and (ii) it is prejudicial to the
interests of the Revenue. If one of them is absent - if the order of the
Income Tax Officer is erroneous but is not prejudicial to the Revenue
or if it is not erroneous but is prejudicial to the Revenue recourse
cannot be had to section 263(1) of the Act.

The phrase "prejudicial to the interests of the Revenue" is not an
expression of art and is not defined in the act. Understood in its
ordinary meaning it is of wide import and is not confined to loss of

mnon

tax’"..

"..The scheme of the Act is to levy and collect tax in accordance with
the provisions of the Act and this task is entrusted to the Revenue. If
due to an erroneous order of the Income-tax Officer, the Revenue is
losing tax lawfully payable by a person, it will certainly be prejudicial
to the interests of the Revenue.

The phrase "prejudicial to the interest of the Revenue" has to be read in
conjunction with an erroneous order passed by the Assessing Olfficer.
Every loss of revenue as a consequence of an order of the Assessing
Officer cannot be treated as prejudicial to the interests of the Revenue.
For example, when an Income Tax Officer adopted one of the courses
permissible in law and it has resulted in loss of Revenue; or where
two views are possible and the Income Tax Olfficer has taken one view
with which the Commissioner does not agree, it cannot be treated as
an erroneous order prejudicial to the interest of the Revenue, unless
the view taken by the Income Tax Officer is unsustainable in law. It
has been held by this Court that where a sum not earned by a person is
assessed as income in his hands on his so offering, the order passed by
the Assessing Officer accepting the same as such will be erroneous and
prejudicial to the interests of the Revenue."

10.7 In the case of Dawjee Dadabhoy & Co. v. S.P. Jain [1957] 31
ITR 872 (Cal.) explaining the meaning of the words prejudicial to the

interest of the revenue it was held as under:

"The words, "prejudicial to the interests of the revenue", have not been
defined, but it must mean that the orders or assessment challenged are
such as are not in accordance with law, in consequence whereof the
lawful revenue due to the State has not been realised or cannot be
realised. It can mean nothing else."
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10.8 Thus, we are of the considered opinion that the 1d.
Commissioner gets the jurisdiction to revise any proceedings under
this Act if he considers that any order passed therein by the
Assessing Officer is erroneous insofar as it is prejudicial to the
interest of the Revenue. Therefore, it is clear that the 1d. PCIT
cannot exercise the power of revision solely on the ground that the
order passed is erroneous. The ld. PCIT gets jurisdiction only if
such erroneous order is prejudicial to the interest of the Revenue.
Prejudicial to the Revenue means, lawful revenue due to the State
has not been realized or cannot be realized. In other words, by the
order of the Assessing Authority if the lawful revenue to the
Government has not been realized or cannot be realized, as the said
order is prejudicial to the interest, of the Revenue and also
erroneous, the 1d. PCIT gets jurisdiction to interfere with the said
order under section 263. Therefore, for attracting section 263, the
condition precedent is (a) the order of Assessing Officer sought to be
revised is erroneous and (b) it is prejudicial to the interest of the
Revenue. If one of them is absent, i.e., if the order of the Income tax
officer is erroneous but is not prejudicial to the Revenue, recourse
cannot be had to section 263(1) of the Act. The satisfaction of both
the conditions stipulated in the section is sine qua non for the

Commissioner to exercise his jurisdiction under section 263.

10.9 Further, the term ‘erroneous’ has not been defined under the
Act. The Apex Court in the above case also held that an incorrect
assumption of facts or an incorrect application of law will satisfy the
requirement of the order being erroneous. In the same category fall
orders passed without applying the principles of natural justice or
without application of mind. Further, the phrase 'prejudicial to the
interests of the revenue' is not an expression of art and is also not
defined in the Act. The various High Courts have treated loss of tax

as prejudicial to the interests of the revenue. If due to an erroneous
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order of the AO, the revenue is losing tax lawfully payable by a
person, it will certainly be prejudicial to the interests of the
revenue. The phrase 'prejudicial to the interests of the revenue' has
to be read in conjunction with an erroneous order passed by the
Assessing Officer. Every loss of revenue as a consequence of an
order of the Assessing Officer cannot be treated as prejudicial to the
interests of the revenue. There must be some grievous error in the
Order passed by the AO, which might set a bad trend or pattern for
similar assessments, which on abroad reckoning, the Commaissioner
might think to be prejudicial to the interests of Revenue
Administration. Further, what is erroneous and prejudicial to the
interest of the revenue is judicially tested by plethora of decisions
however, the scope was further extended by introduction of
explanation 2 to section 263 which is inserted by the Finance Act,
2015 with effect from 01/06/2015. This explanation empowers the
PCIT from 01.06.2015 to invoke the provision of section 263 to the
assessment order to be erroneous in so far as it is prejudicial to the

interest of the revenue, if, in the opinion of the Principal CIT,-

(a) the order is passed without making inquiries or
verification which should have been made;

(b) the order is passed allowing any relief without
inquiring into the claim;

(c) the order has not been in accordance with any
order, direction or instruction issued by the Board
under section 119;o0r

(d) the order has not been passed in accordance with
any decision which is prejudicial to the assessee,
rendered by the jurisdictional High Court or
Supreme Court in the case of the assessee or any
other person.”
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10.10 The Hon’ble High Court of Delhi in the case of

Commissioner of Income-tax-XIII v. Ashish Rajpal reported in
(Del-HC) (2010) 320 ITR 674 had remarkably extracted the

parameters and principles laid down by the Courts which govern

the exercise of power by the Commissioner under the provisions of

section 263 of the Act:-

()

The power is supervisory in nature, whereby the Commissioner can call for
and examine the assessment records.

(ii)

The Commissioner can revise the assessment order if the twin conditions
provided in the Act are fulfilled, that is, that the assessment order is not
only erroneous but is also prejudicial to the interest of the revenue. The
fulfilment of both the conditions is an essential prerequisite. [See Malabar
Industrial Co. Ltd. v. CIT [2000] 243 ITR 83 (SO)].

(iii)

An order is erroneous when it is contrary to law or proceeds on an incorrect
assumption of facts or is in breach of principles of natural justice or is
passed without application of mind, that is, is stereo-typed, inasmuch as, the
Assessing Officer, accepts what is stated in the return of the assessee
without making any enquiry called for in the circumstances of the case, that
is, proceeds with 'undue haste'. [See Gee Vee Enterprises v. Addl. CIT
[1975] 99 ITR 375 (Delhi)].

(iv)

The expression "prejudicial to the interest of the revenue" while not to be
confused with the loss of tax will certainly include an erroneous order
which results in a person not paying tax which is lawfully payable to the
revenue. [See Malabar Industrial Co. Ltd.'s case (supra)].

)

Every loss of tax to the revenue cannot be treated as being "prejudicial to
the interest of the revenue". For example, when the Assessing Officer takes
recourse to one of the two courses possible in law or where there are two
views possible and the Commissioner does not agree with the view taken by
the Assessing Officer which has resulted in a loss. [See CIT v. Max India
Ltd. [2007] 295 ITR 282 (SO)].

(Vi)

There is no requirement of issuance of a notice before commencing
proceedings under section 263 of the Act. What is required is adherence to
the principles of natural justice by granting to the assessee an opportunity of
being heard before passing an order under section 263. [See Electro House's
case (supra)].

(vii)

If the Assessing Officer acts in accordance with law his order cannot be
termed as erroneous by the Commissioner, simply because according to
him, the order should have been written 'more elaborately'. Recourse cannot
be taken to section 263 to substitute the view of the Assessing Officer with
that of the Commissioner. [See CITv. Gabriel India Ltd. [1993] 203 ITR
108 (Bom.)].
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(viii) | The exercise of statutory power under section 263 of the Act is dependent
on existence of objective facts ascertained from prima facie material on
record. The evaluation of such material should show that tax which was
lawfully exigible was not imposed. [See Gabriel India Ltd.'s case (supra)].

10.11 Now, in the light of the above principles laid down by

the Hon’ble Apex Court & Hon’ble Delhi High Court, it is apposite

here to first examine whether the AO passed an assessment order

without making necessary enquiries or verifying the issues required

as per law as alleged by the ld. PCIT in the revision Order. It is

apposite here to reproduce the assessment order passed by the AO-

-

GOVERNMENT OF INDIA PNy
MINISTRY OF FINANCE
INCOME TAX DEPARTMENT N 5
1. | PAN - 3 [ AacFEEO10C
2. MName of the assessee | | ETASTARINFO PARK
3 Address of lhe assesses NO_501,502 NORTH BLOCK FRONT WING V
— [ FLOOR, MANIPAL CENTRE DICKENSON
= ROAD, BENGALURU 560042, Karnataka,
= i -
2 & | Aasemant Vanr > s 2
= 5. Status : r
= 6. | Residential Status Residh N
g T
= 8.
ER
Order passed | nndpr qec.h =
| | tax Al:t -
14. | Retumed Income - Rs. 4,69,56,94,700
15. | Date of Order 29/09/2022
[16. | DIN £ ITBA/AS T/S/143(3)/2022-23/1046093888(1)
ASSESSMENT ORDER
01. The return of income for the assessment year 2020-21 was filed on
07.01.2021declaring therein total income at Rs.4,69,56,94,700/- under head “Capital
Gains® & “Income from Other Sources”. The case was selected for scrutiny under
CASS
02, A notice under saction 143(2) of the Income-tax Act, 1961, ,was issued on
29.06.2021. The details of opportunities given in the case may be summarized as
follows -
Type of Date of Date of Date of
notice/communication notice/communication compliance given response
Note - The website sddressy of the a-filing poral has been changed from waw. Qo e by woanar B SR I
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/ AACFEB010C- ETA STAR INFOPARK
AY. 2020-21
ITBAJAST/S/143(3)/2022-23/1046093888(1)

143(2) 29.06.2021 14.07.2021

142(1) 06.12.2021 15.12.2021 16.12.2021

142(1) N 03.08.2022 12.08.2022 10.08.2022
19.08.2022
14.09.22022

Show Cause notice 20.09.2022

03.  The assessig is gapa Rl e ‘ ficogy 1§ the sale of assets in

sessee did not
. AR plvever, against this
income fromCapitals = Sl g’assessee has claimed
business expensesof RS

04. Further, ongoing through the Schedule BP of the relevant ITR it was observed
that the assessee firm has shown and carried forward the business lossamounting to
Rs. 72,22,279/- relevant to the financial year under consideration. The determination
of business loss of Rs. 72,22,279/- is as per Schedule BP. It was found that the
assessee has set off of business expenses against the income under other head
during the year under consideration.As such, a Show-Cause Notice was issued to the
assessee on 17.09.2022 for compliance on or before 21.09.2022 as to why the
business expense of Rs. 72,22,280/- should not be disallowed fromcomputation of
income and added back to the total income for AY 2020-21.

In response to above show cause notice, the assessee uploaded written reply only
on 20.09.2022 and submitted following point wise submission:

1. justification for claiming general & Administrative expenses of Rs. 72,22,280/-
incurred during the year as deduction u/s 37(1) of the Income-tax Act, 1961 and
then made set off u/s 71(2) of the Act.

2. Expenditure resulted into loss in the Schedule-BP of ITR.

3. Expenditure incurred to keep its legal status alive and to manage its investment
activities.

Page2of 5
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AACFES010C- ETA STAR INFOPARK
AY. 2020-21
ITBAAST/S/143(31/2022-23/1046093888( 1)

4. Conditions to be fulfilled for claiming an exemption under Sec. 37(1) of the
Income-tax Act, 1961 and no income from business is necessary to claim the
expenses as deduction.

5. In the absence of business income, loss can be claimed as set off u/s 71(2) of
the Act.

Further, the assessee has cited some case laws in support of the assessee

claim for allowing General and Establishment Expenses amounting to Rs.
72,22,280/- as deduction u/s 37(1) of the Act and then to set off the loss arising
therefrom against incomes declared under other heads during the year under Sec.

71(2) of the Income-tax Act, 1961.

expensesrelatable to ahead
expenses. In theinstant case
claimed by theassessee. Th
relevant year, hence thecasegJeli
claim of the asses

allowable.

-

P in accounting states that only

\‘* in P&L account as

.’;I;

i}

ee also

standards. Th ? ,is not
necessary that'¥ge fa &, SRS eaeres CamNat f with the
assessee, will be Bxplicabig (Y44 Ths #§s expenses are not

In this context, the judgment of Hon'ble Madras High Court in case of CIT vs.

AbhinithaFoundation Pvt. Ltd.(2017) 83 was relied upon wherein it was held that
even if, the claimmade by the assessee company does not form part of the Original
return or even theRevised return, it could still be considered, if relevant material/claim
was placed on recordby the assessee company during the assessment proceedings.
Apart from the claimsmade by the assessee regarding the advances being made
towards purchase of the lands,no other relevant material or documentary evidences
have been placed on record by theassessee. Hence the claim of the assessee is not
allowed.

However, the Income Tax Act, 1961 does not empower the Assessing Officer to admit
anyclaim made by the assessee other than an Original or a revised return(Supreme
Court Oflndia ~Goetze (India) Lid. v. Commissioner of Income-tax (2006)204 CTR
SC 182,2006284 ITR 323 SC).Thus the claim made by the assesse€ is not allowed.

Reliance is also placed upon the Supreme Court judgement in tuticorin Alkali
Chemicals& Fertilizers Ltd.[1997]93 T&xman 502 (SC) wherein it was held that

“__the firm could not claim any relief since there is no business activity and there

Page 3of 5
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could notbe any computation of business income or loss incurred by the
assessee in the relevantaccounting year. In such a situation, the expenditure
incurred by the assessee for thepurpose of its business could not be allowed as
deduction, nor could it be adjusted againstany other income under any other
head. Similarly, any income from an on-business sourcecould not be set-off
against the liability of business activities.”

Thus, the assessee’s claim of business expenses of Rs. 72,22,280/- is
disallowed andadded back under the head income from business or profession.

Disallowance: Rs. 72,22,280/-)

for under reporting of income.

07.In view of the abov ssessee firm for the relevant

AY is computed as under:

Total |ncorrie\as per I 1k ; / Rs.4,69,56,94,700/-

Add |Disall Rs. 72,22 280/-

Rs. 4,70,29,16,980

Total Inco

Assessed income under Sec. 143(3) read-with section 144B of the Income-tax Act,
1961 is determined at Rs. 4,70,29,16,980/- for the AY :20-21.The demand notice
under Sec. 156 of the Income-tax Act, 1961 alongwith computation of tax by CPC
with applicable interest under Sec. 234A, 234B and 234C of the Income-tax Act,
1961 are annexed with assessment order

08. The penalty proceedings initiated in the case may be summarised as follows :

SlI.No. Penalty under Sec. Particulars of penalty

: 270A Under reporting of income

09. The Assessment order in the case under Sec.143 (3) r.w.s.144B of the Income-
tax Act, 1961 is passed with the approval of competent authority.

Page 4 of 5
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AY. 2020-21
ITBA/AST/S/143(3)/2022-23/1046093888(1)

Assessment Unit
Income Tax Department

Copy to:

Assessee

Assessment Unit
Income Tax Department

e Digetally signed by
ASSESSMENT UNIT, INCOME
TAaX DEPARTMENT

Date: 29-09-2022 12:45.48 IST
Page 5of 5
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On going through the above assessment order dated
29.09.2022 passed u/s 143(3) of the Act, we observed that the AO
on going through the schedule BP of the relevant ITR, observed that
the assessee firm has shown and carried forward the business loss
amounting to Rs.72,22,279/- relevant to financial year under
consideration. The determination of business loss of Rs.72,22,279/-
was as per schedule BP, however, it was found that the assessee
has set off the business expenses against the income under other
head and accordingly show cause notice was issued to the assessee
on 17.09.2022 as to why the business expenses of Rs.72,22,280/-
should not be disallowed from computation of income and added
back to the total income. The assessee in its reply submitted the
justification for claiming general and administrative expenses of
Rs.72,22,280/- incurred during the year and claimed as deduction
u/s 37(1) of the Act and then made set off u/s 71(2) of the Act. The
AO held that the expenditure incurred by the assessee for the
purpose of its business could not be allowed as deduction nor could
it be adjusted against any other income under any other head.
Similarly, any income from an on business source could not be set
off against the liability of business activity and accordingly the
assessee’s claim of business expenses of Rs.72,22,280/- was
disallowed and added back to the total income. Thus, after perusal
of the assessment order, we are of the opinion that the AO even did
not whisper about the issues raised by the ld. PCIT at all while
passing the assessment order. Thus, we observed that, neither the
issue of allowing deduction towards brokerage on sale of properties
amounting to Rs.11,22,17,066/- paid to BHN Fruits nor the issue
of taxability of capital gain offered by the assessee was discuss in

the order passed by the AO.

10.12 Therefore, now it is very much relevant here for us to go

through the notices issued during the course of the assessment
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proceedings in order to find out whether the AO had actually made
necessary enquiries or verified the issues required as per law as
alleged by the ld. PCIT. The notices issued by the AO during the
course of assessment proceedings are reproduced below for ease of

reference and convenience:

GOVERNMENT OF INDIA s s N
MINISTRY OF FINANCE -
INCOME TAX DEPARTMENT s
National Faceless Assessment Centre \ j

Delhi

Ta :
2 STAR INFOPARK
201,502 NORTH BLOCK FRONT WING V
MANIPAL CENTRE DICKENSON ROAD

; ASNEE L YA [ i :?I'I:NAST-‘FIMZU )12021
; 06/12/2021 -
E6010C 2020-21 _ | 2211037539785(1)

We=r Taxpayer,

ety refer to notice ws 43(2) of “‘}'i
ms==sment proceedings@gder Bagssesy ‘_ 5

PR We appreciate

& e accounts or documents, as mentioned above, are required to be submitted online electronically in 'E-
wee==dings' facility through your account in e-Filing website (www incometaxindiaefiling.gov.in)

Wowrs fathfully,
Sassonal / Joint f Deputy / Assistant Commissioner of Income Tax,
Wesonal Faceless Assessment Centre, CERTlFlED TRUE COPY
Be_ 4
5 For © RS /‘
_..—'-"'_'_'_-
AUTHORISED SIGNATORY

e i actidrmas o tha o filss soetal haa haon rhanand fram wane | i ina o in o wean.i
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AACFEB010C- ETA STAR INFOPARK
AY. 2020-21
ITBA/AST/F/142(1)/2021-22/1037539785(1)

ANNEXURE

Ref. : Notice under Sec. 143(2) of the Income-tax Act, 1961.

1. No reply in response to notice under Sec. 143(2) of the Income-tax Act, 1961
has been submitted as yet. Please explain.
2. Exempt income

1. Break-up of details of different types exempt income.

2. Monthly averages of Opening and closing balance of value of investment income
during the year which does not form part of total income.

3. Nature of investment.

4. Details of Investment made during FY : 2019-20 alongwith dataﬂs of sources of
investment thereof

5. Details of borrowing of fund for the above investment and Interest paid on the
borrowed fund.

6. Details of expenses iucurre 2

d) Mode of acquisition

e) Source of funds for investment

ii) Procedure adopted regarding determining the price of unlisted equity

iii) Details of income earned on the investment during the year.

iv) Details of shares sold during the year along with calculation of capital gain
thereon, if any. -

4.

Names and complete address of sundry creditors alongwith amount and
email..

Details of set offfadjustment of current year/caried forwarded loss against any

income of the year under consideration. -
CERTIFIED TRUE CO

For ETA ?ﬁ INFOPARK
-
=

AUTHORISED SIGNATORY
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) Y
AACFESD10C- ETA STAR INFOPARK ( f,-f
AY. 2020-21
ITBA/ASTIFI142(1)/2021-22/1037539785(1)
6. Details of diminuti

i 3,24,71.17.929.
/’fﬁ
8. (" Copy of statement of the bank accounts for the FY : 2019-20.

A==

Yours faithfully, .

Additional / Joint # Deputy / Assistant Commissioner of Income Tax/
Income-tax Officer,

Mational Faceless Assessment Centre,
Delhi

CERTIFIED TRUE COPY
For ETA STAR INFOPARK

L= .

AUTHORISED SIGNATORY

Docusmant cartied by Vishesh Prakash

=gt dotd 1 neacg go.ine
Ohgitally whesh
Prakash

Date 2021 173652 15T
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GOVERNMENT OF INDIA e
MINISTRY OF FINANCE P
INCOME TAX DEPARTMENT s
———
To,
=7A STAR INFOPARK
0,501,502 NORTH BLOCK FRONT WING V
= DORMANIPAL CENTRE DICKENSON ROAD «
SENGALURU 560042, Kamataka
a
SAN: Assessmepfffear: s
B isioc e : ITBAJASTIFI142(1)/2022-
231044461667(1)

S 7 2020-21 F AU
= connection with the assessme

= 12/08/2022 16:mmﬁmmﬂ@w%mﬂnﬁwmwmﬁﬁwﬁ,m

b GE T
5+ Smoduce, or cause to be produced, the accounts and documents called for as per annexure on or before
12/08/2022 10:00 AM or

= m%mmmmﬁ@immmmnﬁmeﬂﬁmm. 1961 &1 uw
144 @ % @R P % A WA g 12/08/2022 10:00 AM i a1 S T W 51 |

» =umish the information called for as per annexure and on the points or matters specified therein and
suthenticated in the prescribed manner as per section 1448 of the Income-tax Act,1961 on or before
12/08/2022 10:00 AM.

o T g S BT ) e (www.incometax.gov.in) J ST% @A & AT 8 '§-
St g § e &9 4 e & ST §1 $wETE 39T (wwwincometax.govin) R %
S g g Fufor ® @ e s 8

- The above-mentioned evidencefinformation is to be furnished electronically in "e-Proceedings’ facility
#rough your account in 'e-Filing' website of Income Tax Depariment (www.incometax.qov.in). Brief note

CERTIFIED TRUE COPY

For ETA STAR INFOPARK
e )

T wetsitn address of the e-filing portal has been  from www.i i filing.gow.in o income m et ATORY
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AY. 2020-21
ITBA/AST/FI142(1)2022-23/1044461667(1)

on 'e-Proceadings'Faceless A ient’ are available on the e-Filing website (www.incometax.gov.in).

Yours faithfully,

Assessment Unit/Verification Unit/Technical Unit/Review Unit

Income Tax Department

NOTE: To know the originator Unit of this Communication, kindly see the Digital Signature.

" .. —
CERTIFIED

TRUE CcOorvy

For ETA STAR INFO
PA
=) -

AUTHORISED SIGNATORY
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AACFEB010C- ETA STAR INFOPARK
ALY, 2020-21
ITBAAST/F142(1)/2022-23/1044461667(1)

"= ANNEXURE

L st SRR, 1961 6w 142(1) § Agd P @ a1 geae an S ar o g
+ The following accounts or documents or information is/are sought under section 142(1) of the
Income-tax Act, 1961:
In connection with ongoing scrutiny assessment proceedings in your case for ALY.
2020-21, It is requested to provide the following details and explanations (in the
manW & independently verifiable
swmﬂy evidence (wherever applicable): - 2

1. Provide a detailed note on the nature of business activity carried out by you
clearly outlining the exaciftre Bity involved in & highlighting the critical
process _involved. Alsg mv § M\ sources from which income has
been eamed by yofatluring Yigsgear witf§he description of the expenses
incurred during the y&r. { il

. <4 Provide copy of f e0|ITR, Peg ehd los f count&balance sheet (with all
annexures and nolo a E}ggd'pnrt alopg with computation of
13 /’3"

income forjge FY, '-‘i:-‘!\
3. Pleaseestale Mo Megifer Sasesenddlis \ MiefHeen carried out in
SR

Al
the casBof thg<¥EYsse ESspadfiinifeary’breceding the current
' .’
4 o} _h-.- ppetide following details: -

assessmertyear taget e W i

o
—

l

&r. L Secsion Date of| Tortal
No. | Yoar ndesr whichy 3ssassment ackarman|

lesuns.
in brief| of 1% af
ardar miade on appeall <
camied oul which wilh A
addiliun| CATIA)! or
made

The above details are to be provided for each issue on which addition has
been made in the preceding years. Also provide copies of the relevant
assessment and appellate orders, if applicable.

* & Provide detailed reconciliation of receipts shown as per 26AS Statement with the
raceipts shown as per books of accounts and ITR filedin the following format along
with difference (if any) and reasons for same with supporting documentary evidence.

& Name PN Aadress Tatal Tatsl Total Totl

M| he 08 ™S amaunt amaunt
entity o clmmed| received a8
trem e during 2 per proft
whvch year ne WAS and
amount fas you loas

CERTIFIED TRUE COorr
For ETA STAR INFOPARK
=

==

i

AUTHORISED SIGNATORY
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per
2RAS)

Also provide copies of ledger in respect of each of above entity and also
corresponding sales/receipt ledger from the profit and loss account.

é. Provide reconciliation of all the expenses debited in the profit and loss account
with the TDS deducted on same and paid to the government account before the due
date of filing of return of income with evidence of such payment. In case of any _ .*
default, please provide the detailed workmg of disallowance u/s 40(a)(ia) of the Act
along with reasons for default,

féftke same with computation of income to
sshow that same has been Py

\/ 6. Provide party-wise det =l YBagregate more than Rs. 5 lacs)
made by you during the y T a)

Sr. Nal Arnounll Head

No paid under

*\ 3 /ﬁn during which
Cb the categor

year in the
accoun’

Separate tabular details have to be provided for all the direct and indirect
expenses. Also provide certified copies of ledger for each of the above entity
along with documentary evidence including copies of bills, invoices, vouchers
etc. Also justify that the expenses have been incurred wholly and exclusively
for the purpose of business with supporting documentary evidence, wherever
applicable.

7. Please provide detailed computation of the LTCG shown Ry the assessee during
the year under consideration along with detailed note on the nature of transaction
which has been claimed as transfer of long term capital asset.

8. Regarding the above LTCG claimed in the return of income, please provide the
following details: -

(a) The details of purchase of the capital asset transferred with date of acquisition,

CERTIFIED TRUE CO
For ETA $TAR INFOPARK

a8

Fage 5ols AUTHORISED SIGNATORY
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cost of acquisition, copy of invoice/document for purchase along with copies of
purchase agreement/deed and the sources of funds used for acquisition.

(b) The details of cost of any improvement incurred in the capital asset transferred
with dates of such improvement, copies of documentary evidence for such cost with
bills, agreerﬁénts etc and evidence of payment of such costs.

(c) The details of the sale consideration received on the transfer of the capital asset
with date of transfer, sale consideration received, expenses incurred on transfer with
documentary evidence including sale invoice/bills and copies of sale deed

(d) Please state as to whether the value as per stamp valuation authorities has been
adopted as sale consideration Wsa50C faethe purpose of computation of Capital

B,
gain? If not, provide detaile I ‘\\‘“\ e with reasons and documentary
evidence. ;

h it is claimed that capital asset

(2) Provide copy of the “I ement §
(g dBration with name, address, PAN

has been transferred du ‘L- the y
of the transferee of such ,‘.‘

. made so far that
IVith regard tO these

(b) Nature of relationship/association ef the two companies with the assessee.
(c) The rationale for making such investment into these companies

(d) The copies of communication exchanged between the assessee and investee
entities for the purpose of making negotiation and such investment decision

() Copies of documents provided by those entities or obtained by the assessee for
due diligence carried out by the assessee

(f) Copies of due diligence document prepared on verification of the information and
documents obtained from those entities including the copies of “Valuation reports
obtained from registered valuer

g) The justification of the basis for valuation of equity shares of companies in which
nvestment made vis-a-vis the financial position of the companies and any other
relevant information obtained.

) Copies of ledger of the two entities in which investment has been made by the
CERTIFIED TRUE C(
For ETA STAR INFOPARK
P
2

Page 5 of 6 AUTHORISED SIGNATORY
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assessee during the year.

(i) The details of sources of funds used for making the investments into equity shares
with copies of bank book and bank account statements and relevant bank entries
highlighted in the statement.

(i) The justification for making investment into East Coast Construction and Industries
Limited at value much more than actual value of the shares of the company as on the
date of making investment, as the entire investment has been provisioned for
diminution in value just within few days of making the investment.«

(k) The justification of making investments at Rs. 10 per share into Intersea Maritime

Ltd: whereas you have submitteddia eiggistered valuer has valued the share at

The above details have to{je provids . ‘ format within time specified in
the notice, failing which 'I hall be ggsggmed t ». ou have nothing to state in the
matter and appropriate -“ isi 3 pre takes per law without any further
reference made to you.  {{\} ; ”,

Assessment Unit/Verification Unit/Technical Unit/Review Unit
Income Tax Department

NOTE: To know the originator Unit of this Communication, kindly see the Digital Signature.

CERTIFIED TRUE COPY

For ETA STAR INFOPARK

AUTHORISED SiC

Digitally signed by
ASSESSMENT UNIT, INCOME
TAX DEPARTMENT

183029 IST
Page 6of 6 Date: 03-08-2022 18.30.29 1S
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On going through the above notices issued during the course
of the assessment proceedings, we noticed that the AO except
asking to provide details of the LTCG claimed in the return of
income i.e. sales consideration, purchase, cost of improvement,
stamp valuation, copy of agreement etc had never enquired &
examined the issues as rightly pointed out by the 1d. PCIT. The
contention of the 1d. PCIT is that the aspect of the impugned
transfer of land in question vide agreement of sale without
possession dated 27.05.2019, to be treated as income from other
sources or business activity carried on by the assessee as the same
being an adventure in the nature of trade had not been verified
during the assessment proceeding. Thus, in the opinion of 1d. PCIT
the primary issue involved is whether the sale of this undivided
share of land arising out of JDA dated 28.03.2011 executed by the
assessee firm is to be considered as sale proceeds under the head of
capital gains or business income arising on entering adventure in
the nature of trade which had not been examined by the AO. After
analyzing the gist history of the impugned land, the 1d. PCIT,
Bengaluru-1 was of the opinion that treatment of land in question
as capital asset and instead of stock in trade is not acceptable for

the following reasons: -

e Intention of assessee firm while entering into JDA dated
28.03.2011 was to exploit commercial use of land.

e In agreement the developer has obligated to ensure that the
project yields to the assessee firm at least the minimum
average net revenue in respect of commercial exploitation of
the land owner’s share over the lifetime of the project.

e [t is necessary to appreciate that assessee firm had entered in
to non-compete clause with the developer i.e., RPPL at clause
no. 10.1 of the said agreement thereby committing that

assessee firm along with other land owners and co-developers
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will not compete with developer during the term of agreement
and completion of the sale of the entire development on the
project land.

e [t is also necessary to observe the treatment given to the
impugned land by the assessee firm in its books of accounts.
The assessee had not held the said lands for investment and
instead the same were treated as stock in trade whose value
kept on varying each year which is corroborated by the fact
that in closing stock or stock in trade, the valuation is always
as per the market price or the cost price whichever is lower.

e Further, after examination of agreement of sale, it is noticed
that possession has not been transferred to the
purchaser/developer. A contract for sale is merely an
agreement to sell and there is no transfer of ownership. The
sale only creates certain rights and interest for the parties
over the property. Ownership refers to a bundle of right such
as possession, title, interest, authority to dispose etc.

e In present facts of the case, the agreement of sale without
possession is an agreement executed between parties, an
owner of land and purchaser of land for sell of land without
giving the possession to the buyer/purchaser. Land is
remaining in possession of the seller.

e It is further noticed that it is not a case of transfer under
section 2(47) of the Act as title to immovable assets will not

pass till the conveyance deed is executed or registered.

Thus, on perusal of the assessment order as well as the notices
issued during the course of the assessment proceedings, we are of
the considered opinion that the AO had not even whispered a single
word relating to the above issues during the entire assessment
proceedings & therefore the 1d. PCIT had rightly held the order of

the AO to be erroneous and prejudicial to the interest of the
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revenue as the AO had completed the assessment without making

necessary inquiries or verifying the issues.

10.13 Before us, the ld. AR of the assessee by referring to the
additional grounds & evidences produced before us, vehemently
submitted that the 1d. PCIT grossly erred in revising the order of the
AO based on the audit objections raised the Revenue Audit party.
However, on perusal of the letter of the CPIO dated 12/03/2026, we
observed that the CPIO had categorically stated that the said audit
objections was under consideration during the on-going assessment
proceedings & the disclosure of the same at that stage would
impede the process of assessment/investigation. Thus, in our
opinion, it is not established the fact that the revision Order solely
based on some observations of the Audit parties. In our opinion, as
observed from the revision order passed by the ld. PCIT, it rests
upon the assessment record, the JDA and the agreement as
referred by the 1d. PCIT in his order. What the law requires is the
independent satisfaction upon examination of the record which is
apparent on the face of the revision order & therefore we are not
inclined to accept that the audit objection form the basis of

impugned revision order 24/03/2025.

10.14 Now coming to another contention of the 1d. AR of the
assessee that the ld. PCIT failed to adhere to the principles of
natural justice by not providing the assessee a reasonable
opportunity of being heard. In our considered opinion, the 1d. PCIT
vide show- cause notice dated 23/01/2025 had categorically stated
the issues which were not verified & examined by the AO & also
stated that the assessment order deemed to be erroneous in so far
as it is prejudicial to the interest of the Revenue in view of clause (a)
to explanation 2 of section 263 of the Act and accordingly requested

the assessee to furnish the written explanations/submission.
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Further, we also observed that the 1d. PCIT had also issued notices
of hearing on 17/01/2025 as well as on 28/01/2025 to furnish
the written explanation/submission. We also take note of the fact
that the assessee had also submitted a detailed objections/reply on
12/02/2025. The 1d. PCIT after considering the reply of the
assessee firm had passed a revision order u/s 263 of the Act. Thus,
we are not inclined to accept the contention of the 1d. AR of the
assessee that the ld. PCIT failed to adhere to the principles of
natural justice by not providing the assessee a reasonable

opportunity of being heard.

10.15 Further, we are also of the considered opinion that the
Assessing Officer is not expected to put blinkers on his eyes and
mechanically accept what the assessee claims before him. It is his
duty to ascertain the truth of the facts stated and the genuineness
of the claims made in the return when the circumstances of the
case are such as to provoke inquiry. The assessment order sought
to be revised under Section 263 of the Act would be erroneous and
fall in the aforesaid category of "errors" if it is, inter alia, based on
an incorrect assumption of facts or an incorrect application of law
or non-application of mind to something which was obvious and
required application of mind or based on no or insufficient
materials so as to affect the merits of the case and thereby cause
prejudice to the interest of the revenue. The Commissioner may
consider an order of the Assessing Officer to be erroneous not only
when it contains some apparent error of reasoning or of law or of
fact on the face of it but also when it is a stereo-typed order which
simply accepts what the assessee has stated in his return and fails
to make enquiries or examine the genuineness of the claim which
are called for in the circumstances of the case. In taking the

aforesaid view, we are supported by the decisions of the Hon'ble
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Supreme Court in Rampyari Devi Saraogi v. CIT [1968] 67 ITR 84,
Smt. Tara Devi Aggarwal v. CIT [1973] 88 ITR 323 (SC).

10.16 Section 263 of the Income-tax Act seeks to remove the
prejudice caused to the revenue by the erroneous order passed by
the Assessing Officer. It empowers the Commissioner to initiate suo
moto proceedings either where the Assessing Officer takes a wrong
decision without considering the materials available on record or he
takes a decision without making an enquiry into the matters, where
such inquiry was prima facie warranted. The Commissioner will be
well within his powers to regard an order as erroneous on the
ground that in the circumstances of the case, the Assessing Officer
should have made further inquiries before accepting the claim made
by the assessee in his return. The reason is obvious. Unlike the
Civil Court which is neutral in giving a decision on the basis of
evidence produced before it, the role of an Assessing Officer under
the Income-tax Act is not only that of an adjudicator but also of an
investigator. He cannot remain passive in the face of a claim, which
is apparently in order but calls for further enquiry. He must

discharge both the roles effectively.

10.17 We are also of the considered opinion that as rightly
contended by the 1d. CIT DR, there is no express view/opinion of
the Assessing Officer, surely it also cannot be said that the same is
a plausible view. Thus, under the facts & circumstances discussed
above, it is a reasonably fit case for exercising revisionary
jurisdiction under section 263 of the Act. After all, the Principal
Commissioner of Income-tax gave another chance to the assessee to
furnish the necessary supportive evidence of its claim and explain

why the proposed addition should not be made to income.
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11. Before parting, we make it clear that we have not made any
comments on the merits of the case and the assessee is at liberty to
explain the case during the assessment/appellate proceedings.

12. In the result the appeal filed by the assessee is dismissed.

Order pronounced in the open court on 6t Oct, 2026
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