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3Te=T / ORDER

PER SHRI SATBEER SINGH GODARA, JUDICIAL MEMBER:

These assessee’s and the Revenue’s appeal and cross-appeals ie., ITA Nos. 4273 &

4429/Del/2014 for assessment year 2010-11, against the Commissioner of Income

Tax(Appeals)-VI (for short, “CIT(A)”), New Delhi’s order dated 30.05.2014 passed in case No.

189/13-14, involving proceedings u/s 143(3) of the Income Tax Act, 1961; hereinafter referred

to as, “the Act”.
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Heard both the parties. Case files perused.

2. The as

sessee raises the following substantive grounds and its appeal ITA No.

4273/Del/2014:

“That on the facts and circumstances of the case and in law, the CIT(A) erred in
not holding the assessment order dated 29.10.2013 as illegal and bad in law,
being barred by limitation prescribed in section 153 of the Income Tax Act. 1961
(the Act')

1.1 That on the facts and circumstances of the case and in law, the CIT(A)
erred in confirming the action of the assessing officer in directing special audit
under section 142(2A) of the Act. without there being any complexity in the
accounts of the appellant

1.2. That on the facts and circumstances of the case and in law, th CIT(A) erred
in holding that all necessary conditions for issuing directions for special audit
u/s 142(2A) of the Act were duly followed by the assessing officer.

1.3 That the CIT(A) erred in holding that directions for special audit u/s 142(2A)
are not appealable under section 246A of the Act.

2. That on the facts and circumstances of the case and in law, the CIT(A) erred
in confirming the action of the assessing officer in making addition of Rs.
17.37.76,766/ on account of late payment surcharge ('LPSC").

2.1. That the CIT(A) erred on facts and in law in holding that appellant acquired
legal right to receive income on account of late payment surcharge and theft
billing, without appreciating that such amounts did not represent 'real' income
taxable under the provisions of the Act.

2.2 That the CIT(A) erred in holding that the theory of real income could not be
extended to exclude income which had accrued but suffered from high
improbability of recovery.

2.3 That the CIT(A) erred on facts and in law in not appreciating that additions
made by the assessing officer were, in any case, revenue neutral and
conseqiiently, there was no reason to interfere/ tinker with the consistent method
of accounting followed by the appellant.

2.4 Without prejudice, that the CITIA) erred on facts and in law in not directing
the assessing officer to exclude LPSC charged in the bills of the earlier year(s),
but offered for taxation during the year under consideration on the basis of
realization/acceptance.

3. That on the facts and circumstances of the case and in law. the CIT(A) erred

in confirming the action of the assessing officer in making an addition of
Rs.58,74,00,000/- on account of barter transactions of power.
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3.1 That the CIT(A) erred on facts and in law in holding that the Impugned
amount represented income in the hands of the appellant under section 2(24)
r.w.s 28(iv) of the Act. without appreciating that barter transactions were cash
neutral involving no cash receipt/payment at the time of storing/withdrawing
electricity.

3.2 Without prejudice, that the CIT(A) erred on facts and in law in confirming
the action of the assessing officer in adopting average rate for retail sale of power
to consumers for computing sales as against the average rate of bulk sale of
power claimed in the alternative, by the appellant.

4 That on the facts and circumstances of the case and in law, the CIT(A) erred
in not directing the assessing officer to exclude the amount of regulatory assets
amounting to Rs.8.27,79,00,000/-. credited to the profit and loss account and
mistakenly offered to tax by the appellant in the return of income for the relevant
assessment year.

4.1 That on the facts and circumstances of the case and in law, the CIT(A) erred
in holding that since the appellant acquired enforceable legal right to receive the
aforesaid amount of Rs.827.79 crores on basis of true up order passed by the
DERC and had credited the same in the profit and loss account, the said amount
was taxable as income of the appellant.

4.2 The CIT (A) erred on facts and in law in not appreciating that no legal right
to receive vested in the appellant in the absence of tariff order passed by the
DERC.

4.3 That the CIT(A) erred on facts and in law in not appreciating that real income
had accrued to the appellant since the appellant was not permitted to raise bills
on consumers in respect of the said amount and no bills were, infact, raised.

5. That on the facts and circumstances of the case and in law. the CIT(A) erred
in confirming the addition of Rs.72.16.42.513/- made by the assessing officer
on account of unbilled revenue.

5.1 That the CIT(A) erred on facts and in law in not appreciating that method of
accounting for unbilled revenue followed by the appellant on basis of last
month's bill was scientific and rational and also accepted by the special auditor.

5.2 That the CIT(A) erred on facts and in law in not appreciating that the addition
made to the income of relevant financial year by tinkering with the scientific
method of accounting consistently followed by the appellant was revenue
neutral.

6. That on the facts and circumstances of the case and in law, the CIT(A) erred
in confirming the addition of Rs. Rs.21.66.74.952/-made by the assessing officer
on account of short capitalization of personnel cost and overheads to the value
of assets.

www.taxcode.in



Case Citation: (2026 taxcode.id 417 VPK2014
M/S. BSES RAJDHANI POWER LIMITED

6.1 That the CIT(A) erred on facts and in law in alleging that personnel cost
should be capitalized 10% of employee cost as per the directives of DERC,
without appreciating that method adopted by the appellant was scientific and
based on rational approach.

7. That on the facts and circumstances of the case and in law, the CIT(A) erred
in upholding the disallowance of Rs. 2.27.92,452 made by the assessing officer
u/s 40(a)(ia) for alleged non deduction of tax at source under section 194J of the
Act in respect of trading margin paid to RETL and BYPL.

8. That on the facts and circumstances of the case and in law, the CIT(A) erred
in confirming the action of the assessing officer in not allowing deduction u/s
801A(4)(iv)(c) claimed by the appellant.

8.1 That the CIT(A) erred on facts and in law in holding that deduction under
section 801A could not be allowed since the appellant failed to claim the
deduction in the return of income as required in terms of section 80A(5) of the
Act.

8.2 That the CIT(A) erred on facts and in law in holding that the deduction u/s
801A cannot be claimed on miscellaneous incomes viz maintenance charges,
replacement of burnt meters. commission arrears, Inspection fees, reconnection
fees, late payment surcharge, income from use of electric poles, subsidy etc.
without appreciating that the same were intricately linked to the eligible business
of distribution of electricity.

10. The appellant reserves to itself. the right to add, alter, amend. substitute
and/or withdraw any Ground(s) of Appeal on or before the date of hearing.”

3. The Revenue cross appeal ITA No. 4429/Del/ on the other hand canvasses the

following substantive grounds:

(3

3. On the facts and in the circumstances of the case, the Ld. CIT(A} has erred in defeling the addition of

1.0n the facts and in the circumstances of the case, the Ld. CIT(A} has erred in allowing the claim of

depreciation of the assessee on recapitalized assels amounting to ¥ 6627, 782/-ignoring that

{1}  the expenditure incurred is expended on the assets to revenue account,

(1)) the'assessee failed to fumish documentary evidence in suppert of its claim  during
the assessment proceedings.

(iii)  there is no uniformity w.r L the recapitalized value of the assets under consideration.

2.0n the facts and in the circumstances of the case, the Ld. CIT(A) has erred in holding that cost of

repairs for old transformers emounting to T 63.00,000/- is revenue w nature ignoring that such cost
pertains to assets recapitatized later and the assessee co. falied lo detarls of the cost of such repairs.
f

Y 78,24,36,602/- on Lhe issue of bad debts ignonng thal the ussessee [ailed 1o give relevant details of
the debts claimed as bad like policy for writing off ead when the same was booked as income.

4.0n the facts and in the circumstances of the case, the La CIT(A) has ened in deleting the addition

made by the AQ on account of unencashed/stal: cheques amounting to T 4 30.82.719/- ignoring that
the said liabilities existed in the books of account of the assessev lor more than three years and
should have been taken as income as the assessee wries off the debis as bad after the same are
irrecoverable after three years,
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4.0n the facts and in the circumstances of the case, the Ld CIT(A) hay ened in deleting the zddition
made by the AQ on account of unencashed/stal: cheques amounting to 1 4,.30,82,719/- ignoring that
the said liabilities existed in the booxs of account of the assessec lor more than three years and
should have been taken as income as the assessee wriies ofT the debis as bad after the same are
irrecoverable after three years,

5.0n the facts and in the circumslances of the case the Ld CIT(A) has erved in deleting the addition of
T 943,99,00,000/- on the issue of income recoverable from future tanfl ignoring the fact that income
as well as the right to receive the same has accrsed 1o the assessee,

&. On the facts and in the circumstances of the casc. the Ld. CIT(A) has erred in deleting the addition on
account of disallowance of interest expenses of ¥ #,52,90253/- and processing fee of
2,07,40,536/- by ignoring that

(i) The expenses are capital in nature.

(i the processing fee in case of CAPEX loan has been booked as Capital in case of M/s
BSES Yamuna Power Ltd,, a co. run under same managenent and in same line of
business operations.

7.0n the facts and in the circumstances of the ¢ase, the Ld CIT(A) has erred in deleting the additien on
account of disallowance of Consumer Security Deposil igharing the fact that the amount received
from customers for service line is revenue in nature as the same is recejved for selling of electricity
during normal business operations.

8.0n the facts and in the circumstances of the cusz, the Ld. CIT(A) has <rred in deleting the addition
made by the AO on account of unmatched security deposits amounting 1o ¥ 12,36,00,000/- ignoring
that the said liabilities existed 1n the books of account of the assessee swe 2001 and should have
been taken as income by the assessee.

9.0On the facts and in the circumstances of the case. the L. CIT(A) has erred in deleting thé addition on
account of disallowance of unmatched consumer security deposit amounung to ¥ 77,09,00,000/- not
recognized as liability in the balance sheet and interest expenses of T 2,34,00,000/- thereon by
ignoring that that the assesee has not accepted it as liability and liled wril before Hon'ble High
Court but claiming interest expenses on il.

10. On the facts and in the circumstances of the case, the Ld. CIT(A} has ¢rred in deleting the addition
on account of disallowance of service line deposil amounting 10 ¥ 32.35,30,713/- ignoring that the
amount so received is revenue in nature as these are the charges for service and not deposit.

11. On the facts and in the circumstances of the case, the L.d. CIT(A) has erred in deleting the addition
on- account of disallowance of Consumer Contribution to Capital Works amounting to T
112,57,39,725/- ignoring that service line deposils are nol in the nature of deposit but charges for
service as they are non refundable and are received in lieu of service provided by the assessee.

12. On the facts and in the circumstances of the case, the Ld. CIT(A) has erred in deleting the addition
on the issue of Sundry creditors amounting to Rs. 25,00,69,778/- by failling 10 examine all the three
conditions for allowing such a claim i.e. identity, creditworthiness and genuineness of transaction,

13. On the facts and in the circumstances of the case, the Ld. CIT(A) has erved in deleting the addition
made by the AQ on account of disallowance of provision for retiremen: of fixed assets.

14. On the facts and in the circumstances of the case, the Ld, CIT(A) has erred in deleting the addition
made by the AQ on the issue of related party transactions amounting 1o 194 20,842/-

15. On the facts and in the circumstances of (he case. the Ld CIT(A) hus erred in deleting the addition
made by the AO on account of Arm's Length Price amounting (o T38,58.60,000/-.

16. On the facts and in the circumstances of the case, the Ld CIT(A) has erred in deleting the addition
made by the AO on account of excess subsidy received amounuing 1o 16,94,00,000/- ignoring that
the assessee failed to submit substantiate its claim of adjustment of this subsidy by the govt. of NCT
of Delhi with documentary evidence before (he AQ.

17. On the facts and in the circumstances of the case, the Ld. CIT{A) has crred in deleting the addition
made by the AO on account of prior period expenses amounting to 198,49,970/- ignoring that the
expenses does nol pertain to period under consideration as the assessee is following mercantile
system of accounting.

18. On the facts and in the circumstances of the case, the Ld, CIT{A) has erred in deleling the addition
made by the AO on account of capital expenditure treated as Revenue expenditure amounting to T
898,57 386/-.

19. Or the facts and in the circumstances of the case. the Ld CIT(A) has cired in deleting the addilion
made by the AQ on account of premium paid on investment amounting to 147.60,696/- ignoring
that the premium paid is part of investment and therefore capital in natre.
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20. On the facts and in the circumstances of the case, the Ld. CIT(A) has crred in deleting the addition
made by the AQ on account of legal cldims amounting 1o T11.32 035/- ignoring that the amounts
involved are penal in nature and hence not aliowable,

21. On the facts and in the circurnstances of the case, the Ld, CIT{A) has cried in deleting the addition
made by the AQ oa account of disallowsnce ol deduction claimed u/s 801A ignoring that the assesee
did not fulfil the conditions stipulated in the Income-Tax Acl in this regard.

22. The eppeliant craves leave for reserving the right 1o amend, modify, altegr add or forego any
ground{s) of appeal at any time before or during Lhe hearing ofi.hls appeal. (~

Y

4, The assessee submits at the outset that it does not wish to press for its substantive

ground No. 1 to 1.3 subject to all just exceptions. Rejected in very terms.

5. Coming to the assessee’s substantive ground nos. 2.1 to 2.4 raising the issue of taxability
of its late payment surcharge etc., on “accrual” basis, we note that the CIT(A) lower appellate

discussion upholding the assessment findings to this effect reads as under:

5.4.1. ltis contendéed-11st meAssessmg Offcsr has erred A maklng addltlon of
late payment surcharge (LPSC) amounting to Rs,17,37,76 7681, It has been
pleaded that the appellant has been consuslently followmg the mercantile basis
of accounting while, prepanng the books of account & that it has recognized
revenue from sale of en'é.rgy on accrual or mercantlle basis. Further, it has
charged fof electricity consumption at DERC dpproved rates & the bills have
been raised periodically at those rates; thal in accordance with the tariff
provisions of DERGC, the appellat was also required to charge the late payment
sijrcharge (LPSC) @ 1.5% per month of the principal amount in the bills raised.
The bills contained a notation that if piaymeni has been made after due date,
.there would be an imposiﬂon’ of surcharge & such mention of surcﬁarge was
dependent on the contingency of the consumer. defaulting on paymem by ‘due
date’ & to become payabla only if the consumer did not pay the amOunl billed
against energy consumption on tu'ne i.e. by due dale of payment E Further,
though the appellant: rased’ invoices for ‘theft bn!hng in accordance with the
guidelines contained in the DERC Supply Code & Performance Slandards
Regufalmns 2007, such bilfing is never recovered in full and are usually
d:sput_ed by the CcOonsumers. Therefcre. there is total uncertainty withiregard to
the extent of ultimale Irecbve:r}.based on final settiement of cas'e!clain_ﬁ with the
consumers in accordance with the facts and circumstances of individfl:al cases,
which is often based on the orders of Special Courts for Electr;ic'ity!High
Courts/District Courts/olher forums, Therefore, the amount of LPSCj; and bills
raised in case of power thefl were accounted for on its acceptance by
consumer whlth comcrdes with realization. This accounting policy fellowed by
the appellqnl wﬁlle recognlzed "income from operations was duly disclosed
vide' le‘Noffé(a/Ao the Notes to Accounts that Revenue from sale of energ)
is acco egofo'r on the basis of bills raised on the consumers for ﬂ'le billing
cycles' falling due during the accountmg year and also mcluded unbrf!ec

revenues accrued uplo the end of the accountmg year but as! per th
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requirement of Accquhting Standard -8 (AS.9). issued by ICAl, on revenue

recognition, Late Payment Sur‘chﬁrge (LPSC) on account of electricity charges
billed and bills raised in case of power !heﬁ had been accounted for on

realtzahon from consumers ‘i.e. on cash basis which was maudatory to ‘be
followed in accordance with the: pruvnsmns of Companles Acl Further, as per

“the tariff order of DERC.:dated 28.06.2003, LPSC was intended to act as a

deterrent to the consumets so that payments were made in time and was not

intended to act as a source'of income to the DISCOM utilities, Tﬁerefore it

was emphasized by the appelrant that the main objective of changmg LPSC is

lo recover the principal amount. _Fusther, there were Tns,tances whera certain

'customers were defaulting o"ri,'thew payment- for long time & LF’SG gt?t charged

again and again on the same principal amount every time :.thé bil was

generated. Therefore, there had been a low probability of recovery of LPSC &

only when, the claim for LPSC was accepted.by the consumer, which coincided

with realization, under the mercantile system of accou nting & income’ by way of

LPSC could be said 10 have accrued, in accordance with the requirements of

AS 9, in the assgssment'\}ea-r under refere;nce;- Therefore, the emil:'e addition

made on lhis account calls for-being deleted. b

5.4.2. The Assessing Officer made an additio;'t..of Rs,17,37,76,766/- as income
from LPSC by stating that the same ac‘cruetl 16 the appeliaht dudn§ the year
under consideration' and the said amount was computed on the basis of
dlfference of LPSC 'income.actually received & the amount c:harged un the bills
raised. Further, in case of ‘theft b1[1|ng smce the amount accounted on the
basis of realizatior exceeded the amount computed by the assessmg officer on
accrual.basis, no addition was made by the Asseéssing Officer in respect of the
said issue. The AO made the said addition on account of LPSC [as he was
primarily of the view that the assessee had not followed the prlnt:lp!e of
matchlng costs & revenue’ which is a cardinal prmclp!e in detarmlmng real

pro{ns of 1he year

5, 43' .It |s true that the appellant company’ had maintained the! books of
accggn‘f\aa,per section 145.of the LT. Act, 1961 read with AS 1 and AS 8.
Theré}bra,.[t ma‘ix be a view point that with the blended reading of AS 1 and AS
9, il is one of the fundamental principles of acceunting that as _a measure of
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prudence and following the prmup!e of conservahsm the mcomas are not
taken into accounts till the pomt of time that there is a reasonable*degree of
ceftainty of its realizatit‘.m Whl!e Al antICIpated losses are taken into accounl as
500n as there Is a posslblilty, howspever : Uncéﬂam of su::h losses being
Incurred & due to unceﬂalhw ‘attached to ils ooﬁactton “the’ appellant had
recogmzed in !ts bodks of account Late Payment; SUrcharge (LPSC)} & Power
thefts on coﬂechon or recialpl or cash basis, which 1 had beeh- following
coﬁs;ﬁtentiy The appeliant also quoted a few’ Iegal pronouncernents‘of various
coLiris in support of lts contention that even under mercantile method of
~accoUntmg. there are’ godd reasons for non recognmon of revenue ém accrual
basis.

5.4i4. In the case of State Bark of Travencore- (1388) 24 Taxmar 337(SC),
Hoh'ble Supreme Court, has held that the question of how faf the concept of
real income entered into lhé question of :Iaxabiiitf in the facts and
circumstances of the case and how far and .to- wﬁal' extent the concept of real
income should intermingle with the accrual. of mcame will have lo be judged in
the light of the provlsmns of the Act, the prmclples of accountancy reccan.ze:
and followed the- feamb:hly. The earlier c:rcu1ars ‘being Bxecutwe in characte’
could not alter. the provisions. of the Act. An acceptable formuta -of COrre ating
the notion of reat incomé in conjunction wrth the methdd of accountlng for the
purpose of computauon of mcnme fclr the pumuse of" taxalion is idtﬁ'cull lo
evolve. Besides, any strait’ }acke! farTnula is bound to create problems in its
application to every situation. it must depend on-the facts and clrcurnist'ances of
each case when and how fncome accrues and what mnSequentlally chllow from
the accrual of income. Whether an accrual: has taken placed or not must, in
appropriate cases be }udged on the pnncnpies of real.income lheory Afer
accrual, non charging of tax on the same because of certain conduct on the
Ipse dixit of a parlicular assessee cannot! be, accepted. In determining the
fquestfon whether it is hypothetical income.or whether real income has
rpaterlallzed or nol, various faclors will have to pe tak.en into account. It would
“be d\{hcult and improper to extend the concepl of real income’ 1o’ all cases
xdependmg Upon the ipse dixit of the assessee which would then become a
:;Ué_judgeme:lt only. What has really accrued lo the assessee; has o be
found out & what has accrued must be considered from the point of view of F_B?j
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iﬁcome, taking the prob_abilitylor improbability of .reélizatinn ina realis;tic manner
and dovetailing these factiﬂ'rs' together, but once U.wa accrua! takén pIaEe on the
conduct of the parﬂes subsequent to the year of closing an lncome ‘which was
accrued cannot be made 'no ‘income’.” In ‘this Iconnect:o,n, the following
proposition emerge. :

iy~ It s the income. which was really accrued or arisen to the aséessee that
is taxable.

(i) ~ The concept of real mcome would apply where there has been a

surrender of income which in theory may have accrued but in the realaty of the
situation no income had resulted because the fncome did not really accrue.

(m).. Where a debt has become bad deductton in compllance with the
provisions of the Act should be claimed & al%ow:ad

(iv)  Where the Act applies, the concept of real income should not be so real
as to défeat the prov|510ns of the Acl

(v) if lhere is any diversion of income al source under any stalue or by

ovemdsng title, than there is no income to the dssessee :

(vi) The -conduct of the parties in treating the income in a particu;!ar manner
ts material evidence of the fact whether income has accrued or not. -

(vily Mere improbability of recovery, whefe the conduct of assessee is
unegquivocal, canno! be treated as evidence b_,f l-he. fact that incor%e has not
resulted 91" accrued lo the assesseé. After dgbiling the debtor's aé‘:c:ounl and
not revers[ng that entry, but taking the interest merely in ‘suspenﬁe account’,
cannot be such evidence to show that'no ‘real income’ has accmed to the
assessee or has been.treated as such by lhe assesses, '

‘(viii)  The concept of ‘real income' is certainly appncabie in Judging whether
_there has been income or not, but in every case, it must be applleh with care
andwithm well recognized fimits and must not be called in aid tol defeat the
‘\fundamen!af principles of faw of income tax, as developed.

Q.&"ﬁ(eeplng in view that ratio of deusmn of Hon'ble Supreme Co{urt in State
Bank ‘of Travencore (1986) 24 Taxman 33? (SC) (Supra) whele |rnpugned

a&
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interest on sticky advances ‘was held taxable as the assessee’s income In the
years in question, the above clearly show thiat even the receipf of the assessee
though in the namré of LPSC & power thefls is similar to the sticky loans as
discussed above in-the Apex Court's of;ié:r,_'“as above, in as much aits that the
principle behind both the receipts not beir{g':dﬁéred to tax was same for the
appellant i.e.: possibility of the same not belng recoveredf'uncertasnty by the

assessee.

54.6. Further, it is the.real i income that is: chargeab!e to tax under :hei Act & not
any hypothetical income of-an assessee & that u/s 28- of the Act in respect of
bu_smess, the chargeability must attach to real profits 8 gains arising from the
-tran's:'acﬁons of the. previous year but under section 5 read with Section 28 of
the Act, the liability attaches to proﬂs_whrch have been either recewed by the
assessee or which have. accrued 1o h:m, dudng thc year of account &itis well
seltled that income accrues when it “falls due®. . e’ becomes legally recoverable
irespective of whether actually recewed or noz and ‘accrued’ Income is that
income, which the assessee has a Iegai fights 10 receive. Thzs wew\has, been
held in various cases such as CIT Vs. KRMTF Thiagaraja & Co (1953)?4 ITR
525(SC) at pg No. 531 & Morvi lndusmes Lid. Vs CIT (1971) 82 ITR 835 (SC)
at Pg No, 840. Since the assessee admmedly has been malntaming its books
of account on mercantile basis & the. sum under the Head’ !.PSC & power
!heﬂs whether doubtful and uncerain, fell due & became payable to the
assessee & constltuted its accrued mmme & tharefore just:f'abry should be
brought to tax in the concerned assessmenl year, Though, Courts of Ilaw of the
counhy have, while :mposrng the" tax Eabahty under the Acl, recognized the
theory of real income by having regard td the business chatactler of the
transactions & realities of the situation but these aspects have been taken into
account for the purposeof determining whether the income could Be said to
have legally accrued or not & once il is fol.-md to have legally acc;rued, itis
brought 1o tax. Al the decisions of vanous courts show lhal the theory has
»been mvoked and confined only to two typesof cases @ where lhere has been
; Bnder of income which may in theory- have accrue and (b) where there
n: diversion of mcome at source either under a statLE or by overndmg
j Lin none of these cases has the aspect of high improbability of recovery
tﬁ@gn?égarded as sufficient to prevent.accrual. The theory of. rea! income
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“therefore should not be- so eadended as to exclude from chargeablhty such -
income- which has accrued but merely suffers rrom high improbability of
recovery. Such extension would be neﬂher_ petmissible nor adwsaple = 110t
permiissible because it goes against the vef);-concé,pl of. accrued income and .
not ‘advisable because if done, it will apply.to all cases. Moreoyer, such
extension will entrench upon section 36(1) sn) which promdes for deductlon ofa_
debl or part thereof on its becoming bad on fulfi liment of certain conditions
_specified in sub- secnon{Z) thereof. For lhese reasons, lhe extension of the
theory of real income $6 as to take within its ambit the cons;deranon of high
improbability of recovery is not warranted.

547. Therefore, taxability is attracted even when income has accrued 'md itis
clear that the receipt of income is not the sole tes! of taxability under the Act but

~ whether-on receipt basis or accruai baszs. it ls the real income & not any
hypothetical income, which‘might have acx;rlj_ed. that is subject o tax under the
Act.

5.4.8. For the content of taxable incqrr{évone must have regar;:'l to Ithe
subs_tantive charging provisiohs of the Act. This has emphas_izelj two ;important
aspects in regard to the two methods: of__accounting usually employed in
business. In the first place, the courts have poinited out that both the methods
. are somewhat rough & in some cases, these methods may not give clear
picture of the true profits earned & certainly not of 1a>\ab!e profits & secondiy,
whatever be the method regularly employed by an assessee, the same has (o
be adopted as the basis & is relevant only for the purpose of compbtatlon of
income, profits & gains under section 28 & Sf.?:i;_f the Act but it cahnol gnlarge or
reslrict the content the taxable income, profits & gains under the Act. {Thus, u/s
145 of the Act, the assessee's regular memoci of accountmg deterrrmes the
mode of computing the taxable income but it does not determine or even affect
the range of taxable income or the ambit of taxation. I-
5.4-9:? S The assessee company lollowed the mercantile Syslem of
4 accc!fnhng‘has per section 145 of the Income Tax Act, 1961, which has been
.regula.ﬂ? failowed since inception & there has been no change in such method
\of t&puntmg in accordance with the mercantile system of accounting,

révanue,as" recognized on due basis or an accrual  basis, lrrespectwe of the
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actual 'ref'.:ei'pl of it ‘The mcome of the ‘assessee for the year under
consideration cannot tae rightly computed as per accounting pohc:eis followed
'by the assessee. The accountmg system a_nd provisions of 1T, Aq, may not
march step by step together.as per principles laid down by the Hon'ble
Supreme Courl in the cése' of Tuticarin Alkalis"Cﬁ"emicdls‘ & Ferﬁlize;rs Ltd, Vs.

CIT (SC) 227 ITR 172, Moreover, the assessee has aﬂamed the lega[ right to
receive the amount-by way of btl!lng The same theroforo cannot be shown as
liability & should be consxdered as parl of assessees income of the year The
ratio of decisions of Hon'ble Apex Court in the’ case of M/s Shoorj[ Val!abdas &
Co, (1962) 46 ITR 144 (SC) ‘and in the case of M/s Godhra E]ectncity Co. tid.

V. CIT {SC) 225 ITR 746 was on a chfferent sels of fects al!ogether whereln the
Hon'ble Apex Court obsewed that the L.T. Act takes into account two points of
time on which I;ablllty‘ 1o lax is attracted (i) accrual of incoms (n)’ receipt of
income & That the. substance of matter is- mcome Here, lhe income has,

accrued once the bills have been raised by the assessee’.

5.4.10. Moreover, il is seen that the appellant has falied to 1us! ify as to
the fact of Accounting Standard 9 (AS9), :ssued by 1CAI, regardmg Revenue
Recogmllon that is spec:ﬁcally applicable in the case of the appeﬂani company,
regardmg postponement of Revenue Recogmhon pamcularly when the
-appellant company is’ bound to follow the mmercantile system of accountmg
While an essent:al criterion for the recognition of réevenue ssi that the
consideration receivable for sale of goods, tha renderlng of services or from the
use by others of use of emerpnse resources Is reasonably delermmab!e &itis
‘only ‘when such con3|deranon is not determ:nab!e within the reasonable limits,
the recognition of revenue is postponed. The appellaht company in lhe present
case has failed to show such reasonable limits. or otherwise of lts revenue
recognition from income from late payment of sufcharge (LPSC). Therefore it
cannot be said that as pér Accountmg Standard 9 (AS9) of ICAI, dealing with
.Revenue Recognition, income Would invariably be accounted for on actual
';[éalization basis or cash basis or cellection basis. Therefore, in addition to the
‘disclosure required by Actounting Standard 1 on ‘Disclosure of Accounting
Pc‘hcles (AS 1), an enterprise should also disclose the cwcumstancés in which
;r;venue recognition has been poslponed pending the resolution oLsngmr icant,
uncertamnes oamculariv when the bills have been raised by the appellant
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5.4.11, Therefora, the appeliant gets no relief on the gr'm;md of late
payment s urchargé I(L*PSG) & power. theft. However, '-without prejydice to the
same, it should nat be added back again- in subaéquent Assesément Years,

when-the same is actually received by the. appeilant

6. The assessee accordingly challenges both the learned lower authorities’ action adding
the amount in question of Rs. 17,37,76,766/- representing late payment surcharge “LPSC” in
issue as its taxable income. There is hardly any dispute between the parties that the learned
lower authorities have evoked “accrual” method whilst holding the impugned late payment
surcharge of the corresponding electricity bills as taxable income. That being the case, it
transpire during the course of hearing that this tribunal in ACIT vs Dakshin Haryana Bijli Vitran
Nigam Ltd. (2013) taxmann.com 486 (Del) has settled the very issue in the assessee’s favour
and against the department that the same could not be held as taxable since it neither accrues
nor forms the “real” income; as the case may be under the provisions of the Act. We are further
informed that the same stands upheld in Revenue’s SLP No. 181187/2015 filed in the hon’ble
apex court decided on 17.7.2019. We thus conclude in the very factual backdrop that both the
learned lower authorities have erred in law and on facts in holding the assessee’s impugned late
payment surcharge amount of Rs. 17,37,76,766/- as its taxable income. This addition is deleted

therefore.

7. Next comes the assessee’s 3 to 3.2 substantive grounds challenging both the learned
lower authorities’ respective assessment and lower appellate findings adding the amount in
question of Rs. 58,74,00,000/- representing its alleged taxable income on account of barter

transaction of power. Learned CIT(A) detailed discussion to this effect reads as under:
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5.8.1. It is contended that the "AQ has ‘erréd in making an dddition of
Rs.58,74,00,000/- on aocoo}at of barter trahsaoﬁons of power.

5.8.2. The AO observed dunng the course of assessment procee&mgs that
during the relevant year, the assessee. has exchanged power with varlous
companies under the barter arrangement Bankmg or’ 'Barter’ is an agreement
to exchange energy directly or through some ‘trader WlthOUl the use of money.
The AQ further noted that the assessee company had not offered for laxation
income out of such barter transactions & therefore came to the conic!us'on in
this.regard that. the method of accounhng as provided in Section 145( 1) of the
‘Act were not followed reguiarly by the assessee Therefore the AO rejected
the books of account of the assessee u/s 145(3) of the Act & thereby oomputed

income from suoh baner transactions as accrutng to'tt_je- assessge.

5.8.3. Appellant has however averred that Baner or Bankmg agreements are
cash neutral transactions where surpfus power is banked or returned back as
per the terms and conditions of the barter agreement and are accounited for at
a nomative rate as per DERC’ g_u:dellnes.‘d:r_ectwe in such transact:ons
inward (Purchase) & Oohvard (Sales) Banking transactions are accounted for
as per DERC specific guidelines at the 'ret'e ‘of Rs.4 per unit & on
receiving/returning back the banked power, the transaction which was initially
booked as. sale/purchase is revérsed by booking a correepondmg
purchase/sale. Since e!eotncstylpower by lts Very nature cannot be stored &
‘tperefojrees industry praotice & in accordance with regulatery provisions as well

,g’:* to coﬂss\ewe & Opt:maiiy utilize procured electnc:ly!power cash neutr‘a! barter

Lt an%‘gﬁloms\are entered into for suppty!recewt of electricity amongst various
L

1 geys. The appellant had similarly entered into barter transactlon with

=N

\MY companies pursuant to which the appelant recewed and/or

supplied electricity; that both the transactions i.e. inward banking & toutwardi
| i
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bankfng are for control purposes -booked at Rs.4 per unit, as per the
acceptanca of the same- by DERC. It was also explained” furthet by the
appellant company that. the said Banking/barter transactions are:s:m:lar to
transaction: of storing . goods/depositing 'money in Bank - & later
retrieving/withdrawing the same for consumption/use & in such transact1on of
deposition & withdrawal, there is no income as, such as they are cash neutral
transactions. Moreover, the aforesaid method of pccounung barter transactrons
was regularly followed by the appellant in the prawous assessmant year & also

accepted by the Depanment

5.84. |ncome for income-tax matters is whal |8 underslood commercraliy as
incofrié computed under ordinary ‘principles- of ‘comniercial accou#;tmg. IN
Kamaksya Narain Singh Vs. CIT 5‘1943) 11 ITR 513 (PC), it has been'iobserved
by Lord Wright that "Iﬁcom:é" it is.true, Is.a word difﬁouﬂ and perhaps
impossible to define in any precise generai formula It is a word of broadest
connotation. "Even though the definition of mcome in section 2(24) of the Act
is inclusi've.. the same shall be_constr.ued as-,comprehga_ndmg only such things
which are "income” according to the natural impon of the term, as obgerved In
Lachit Films Vs. CIT(1982) '195 ITR 402 (Gauh). The Hon'ble Supremé Court in
Doors Tea Co. Ltd. Vs, CAgIT(*! 962) 44 MR, B (SC) held that the word‘ ‘income’
is formidably wide & vague in Its scope & that.itls a word of elastic |mp0f1 &ils
extent and sweep are not controlled or limited by the use of words proms and
gains”. In CIT Vs, Karthikeyan (GR) (1993) ) 201 ITR 866 (8C), t was held that
the: word ‘income’ is_of widest amplitude -& it must be gwen its naturai and’
grammatical meaning & that the purpose of the inclusive definition uls 2(24) of
the Act is not to limit the meaning but to widen its net and the several clauses
therein are not exhaustive of the meaning of income, even if a recet'pi did not
full within the ambit of any clauses, it might still.be income, if it partakes the
nature of income. Again in Emjl Webber Vs, CIT(1993) 200 ITR 483 (SC} the
Hon'ble Court held that lhough the inclusive definition adds severaliamflcsal
B categories to the concept' of income but, on that accouni, the expressmn
5?-‘1{1
*:'e‘z‘:m n money or money’s worth coming with regulanty or expected regurarzty
“But s definition of income is not comprehenswe Therefore, Income 1T ax law
?;awggowf include income as, generally und erstood but also-income. deemed under. .

e does not lose'its natural connotation. Therefore, Income is a periodtczl
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the Act, specified in section 2(24), as well-as other sections eg. Section 41(1).
Further section 2(24)(vd) rws 28(iv) taxes the. value of any ber}eﬂt orjperquis]te
as income. Interms of section 28(iv) of the:A_f:t, the value of any ibeneﬁl or
perquisite, whethef convertible into money ‘ér'net arising . from bl.isiness of
profession ‘are chargeabfa to income tax undar the Head *Profits and Gains of
business or profession”, For taxing a recemt Gls 2(24){vd) ws 28(iv) two

9]
3
-

S
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&
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o
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&
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the recelpt should be a product of the normal workmg ofthe busmess activities.
In the rnatter under consxderatron smce bolh ‘the condttlons are heId to be
satisf] ed, the-stand taken by the AO on’ account of addition made for

Banking/Barter transacucns are held to be Iegally & factuaily tenable and the

appellant gets no relief on this greund of appeal. -

8. It is in this factual backdrop that both the parties vehemently reiterate their
respective stands i.e., the assessee’s bank on neutrality of the impugned barter
transactions of power i.e., inward and outward banking whereas the department’s
case is that the revenue therefrom ought to have been recognized by adopting
average purchase and sale price thereof; respectively. We find no reason to
sustain the impugned addition. We make it clear that the assessee is a power
company governed by the relevant provisions of the Electricity Act, 2003 wherein
section 86(1)(a) thereof empowers the State Electricity Regulatory Commission
to determine the tariff on generation, supply, transmission etc.; as the case may
be. We, further wish to emphasize here that the State Electricity Regulatory
Commission in the assessee’s case itself is stated to have fixed the rate of the
above impugned barter transactions @ Rs. 4/unit as per its guidelines in the tariff

order dated 28.05.2009. We thus conclude in this factual backdrop that once the
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above statutory authority has decided the assessee’s barter power transactions
rate, it could not have recognized income more than the said price as is the
Revenue’s case before us. We thus accept the assessee’s instant 3 to 3.2

substantive grounds in very terms.

0. The assessee’s substantive ground nos. 4 to 4.3 seek to reverse both the
learned lower authorities’ action including the amount of “regulatory assets” to
the tune of Rs. 8,27,79,00,000/- credited to the P&L account as its taxable income
in Assessing Officer’s assessment order in the CIT(A) lower appellate discussion;
reading as under:

5.9-10.2 The AO obsewed from the perusai ordtscusszon under Terms of
Reference-4 (TOR-4) of Special Audit that from April-1i 2007 (i 3‘“‘ March,
2011, determination of retail supply tariff chargeable=by the assesses company
to its customers is governed by DERC (Terms & Conditions for deten;nmation of
wheeling tar:ff and retail supply tariff) Regu}atlon 2007, dated 30 May. 2007
(MYT Regulation), whereby DERC, the regulatory authorlty would ldetermine
the tariff in @ manner that the assessee compa_h;_f recovers its purchafse cost as
well as other prudently incurred expenses and can eam an assurer.gi return of
14% pius supply margin upto 2% per anpum on DERC approved equity.
Therefore, the AO came 10 a view that the bUquss of the assessee company
has been having -assured return of income and. as such, there could not be any
Ioss tcr the assessee_company as the asssessee company has been entitiedd
rto .rgcoyer lali the L:ncomrollable expenses as well as prudenHy incurred
‘Qonﬁ}olléglglexpenses a!ong with an assured retum of 16%. As purchase & sale
‘%ﬁ:é:,an;o;( troliable factor and as such the same were aliowed on ac!ual basis by.

17
www.taxcode.in



Case Citation: (2026 taxcode.id 417 VPK2014
M/S. BSES RAJDHANI POWER LIMITED

DERC. With regard to ‘the ccntrol?atﬂfe'parametérs as per clause 4.7 of the
MYT Reguiallons the regulatory body has specified targets for controllable
parametars which inter alia, include operaﬁon and Maintenance Expenditure
(Comprlsmg employee expenses, repair & maintenance = expenses,
admrmstratlon & genegral éxpenses and other- misce!taneous expenses viz audit
fees, rent, legat feas), Return on capital emp1o¥gr_d and deprema&on. The AO -~
. ~emphasized that in any  commercial accouhti'ng practice, the concept of
matchmg costs' and revenues in determining: real. prof‘ its of the year has been a
cardnnal principle & fo!lbwmg ‘the above princ;ple of rmatching cost & revenue
during the F.Y. 2009- 10 (AY. 2010-11), the assessee oompanyichanged its
accounting palicy, as follows “Revenue frani safe of energy Is accounted for on
the basis of bills raised on the consumers for the billing cycle fa[ling due during
the accounting year and also.includes unbilled revenues atcrued iupto the end,
of the accounting year”. According to the AO; the above change in accounting
policy was done to conform to the principle- of 'matchi'ng fevenue with costs
incurred: dun‘ﬁ'g‘ the re]e':;am financial year, since the power purchdse ¢ost and
other servicing costs were charged to Profit & Loss Account for lhe entire year,
on accrual basis, |t would be correct to book the entire sales of the
corresponding penod on accrual basis. The AO also noted that lha DERC while
detérmining -the income reC()verabie from future tariff (regulatory assets),

£

includes the business loss ie. the differenCe between the va!ue of units
~ purchased and value of units billed to the cunsumers under achlevemcnt or
_over achieverent of ATC (Aggregate Transrmssmn & Commerclal) loss
targets, shortfall in’ reg:overy of allowable. expenses and an assured return on
“the capital employed The fevenue gap for the: appe{tant company in this regard
“pertaining to F.Y. 2009,1.0 (AY. 2010-11) as approved by the DERC was

' Rs.943.36 crorés, as per the DERC Order and as the cost relating to the

. revenue gap of Rs.’§4é‘.36 crores had already been claimed in theiProﬁt & Los
Account for the F.Y. 2009-10, and as such Revenue of Rs.943.36 should hav

; been recogmzed inithe P&L Alc for the F.Y. 2009-10 by the appeilant The Al

i therefore caused the appelian: to explain as to why the amountjeof Rs.843.2

f,s. crores should not be added to the taxable income of the appelianb comparny.
respon‘ée* {6 the same, the assessee company subrhitted that it Had accounu

o ey ,
N a;ﬁn»-aﬁ"lount of Rs.827.79 crores as income recoverab!e from future 'tarlffss
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l L .
accordance revenue gaps/surplus, as approved by DERC and the same are as

per Accounting Standard 9 (AS 9), issued by the ICAlL. The assesse% company
futher submitted that there is no Joss to revenue as the same t?ave been

recognized in the F.Y. 2010-11 (A.Y. 2011-12) & F.Y. 2011-12 {A.Y,E'2012-135.
It was further pleaded before the AO that it was not a real incoi-ne of the
assessee company & as this income being hypothetical, the same was not
liable to be tdxed, in view cf the findings of the Hon'ble Supreme Court in the
case of M/s Godhra Elec ricty Co. Ltd. Vs..CIT 225 {TR 746 .(SC). 3nd CIT Vs,
M/s Exce! Industries Ltd 358 ITR 295+(8C). It was also conlend]ed by the
assessee company thal even the revenue gaps pertalmng to E.Y. 2008 09 &
2009-10 were not recognized as Regulatory Assets during the F.Y. 2009, 10 on
self true up basis owing to unceriainties of recouery_of these gapsf-asfal- the
time which is in line with Accounting Standard @ (AS 9). Howeve:r. the AQ
came to the conclusnon thatl assessee company's conten‘uon that Acccuntlng
Standgrds issued by the ICAl were also to.be foJIow.ed for com;%ulmg the
taxable income as per the provisions of L‘If‘lAct, 1961 were not apoeplable
because the concept of :ifcome and metHod of computing the iicome for
taxability under the | T Actwere different-from-the provision of Cornpa[nies Act
& therefore, it might not be: necessary that:/Accounting Standards 1ssued by the
ICAl were also to be foilowed for computing the taxable income as per the
provls:ons of the LT. Act ‘The AQ examined by AS 9 (issued Iby (CAl)
regardmg Revenue Recogmtmn that requires revenue o be measurable and
that at the time of sale or the rendering of service, it wouid not be unreasonab!e
to expect ultlmaze coIlecﬂon The AQ further stated that in :Le case of income
under revenue gaps, as per AS §-also, it is required to recogniza the revenue.

as per foltowmg discusslons:

(a) Al the close of Financial Year, the assessee company is requiréd to get x
the accounts finalized and audited as per the.Companies Act, QSBEand 1T,
Act, 1961. Once the books of accounts are completed and have Lee audited,
lhe agsessee  company can very much compule the differential Revenus
recoyaragle as per the DERC guidetines on self true up basis. Therefore,

s

mcon;b/recoverable from future tariff is very much measurable. The Speaial
Audnor in its audit repon dated 30.08.2013 under séection 142(2A) has also

dlscussed under. TORY.
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(b) As per the AS-9 .on revenue recognition also, the, assess‘ee"comi:any
bemd a service prowder should recognize the revenues on com')le!!on of
services basis. ' Since, in the prasent case, the assassee company has already
provided the service/energy o the consumers, regulatory a_sse_t_s wnu!__d be part

Rt

of income.

(c) There is no un-reasonability to expect ultimate collection‘ at, thé close of
the financial year when the dlfferenhal revenue could have been: reoqgmzed

From the DERC reguiahons it is clear that the business of the company is
assured return business and as such there cannot be loss to the company as
the ‘assessee is entitled to recovery all the untonirollable exgansas-asj well as.
prudently mcurréd controllable éxpenses a}ohg with assured retum 9f 16%.

The assessee company is only worsied as to how the DERC tntended to true up
and in what time frame which are actually only apprehensions and not based
' on facts. The DERC Ia also bound by ‘the regufations and government
: guidelines under which it has:to complete true yp within a set tlrne ren'n&1 if not
i acteal the assessee company could have recognized the d|fferenhal revenue

. recoverable on self true.up basis which would have been rncomplsancei lo the
!

-

matching accountmg principles.

‘(d)  Further, the AR has‘submitted that government of NCT Delhi had, éough!
‘istalutory advice of DERC.‘on 04:05.2010 and directed not go issue the tariff
Eordsr till the advice is examlned by GoNCTD. The submissions has;been
“exammed and the found that In response to the GoNCTD letter dated
04 .05.2010 DERC has submitted its advice on 30.06.2010 after which Goh,ICTD
must have issued a go ahead fof passing the tariff orders. It is noticed that it is
a only one time advice by GE}NCTD and that to on the basis of repFesen'ta‘tions
If;y private distribution licencea!in Delhi.where the assessea company is ofwe of
the distributions licencee. From the above, it is clear the GoNCTD adv;celwas
dnly temporary and does not impose any uncertainty over futura lanff recovery
and thus assessee’s submissions are only m:sreadmg and an afterthought. ‘h is
4lso noticad that the assessee company has filed the Trua up petition for F.Y.
»2908-09 ‘and 200940 on 01422009 and 01.06. 2019 raspectively and lhey
»@ri‘, admltted on 05.01.2010 and 11.10.2010 respectively. Therefors, therie is

Aotunreasonability to expect the ulimate collection qf, feyepys\@aPp. ,
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The AO also consnderad the Hon'ble. Supreme Couﬂ of Indla judgement
" in M/s Godhra Eleclncity Company Ltd. Vs CIT 225 }TR 7486, but made a-
distinction as follows based on assessee S SmeISSIbn viz. '

ay Mis Godhra Electncsty .Com. Ltd was govsrned under Electnclty Act,
1948 but the assessee company is governed under E!act:iclty Act, 2003

(b) Under Electnmty Act, 1948, M/s Godhra_ Efaclnclty Com. Lid was entitled
lo enhance the tariff. uniiaterally. HOWEUer,.Qi‘EFﬁC‘(Dglhi Electricity Regulatory
Comrmission) which derives, the mandates fron'II 'Del‘ni E!ectrif:ity Reg:’ﬂatory Act,
(DERA) delermines the tariff charge by the assessee company.

(c) There was no Regulatory Body like DERC available at the 'nrnes of M/s
Godhra Electricity Com. Ltd who detemmiries the tariff on the basis of true up of

expenses.

(d) The business of the :-issessée company- L, i:iséu.'.lred rétﬁrﬁn business and
as such there cannot be loss to the company: as the asessee is entit!ed to
recover all the uncontrollab‘e expenses as well as pmdenliy incurred
controllable expenses along with assured return of 16% in accordance with
DERC (terms and conditions for determfnahon of wheeling tariff iand retail
supply tarlff) Regulation 2007 dated 38 May, 2007 (MYT Ragulatron)
_Accordingly, it can be scientifically concluded that the income has_?ccrued to

the assessee and the right to receive the same has also arisen,
; I

The AQ also made a distinction of the case of assessee’ company with
the ratio of decision of Hon'ble Supreme Court in CIT Vs. M/s Excelilndustries
Ltd. 358 ITR 295 (SC) & relied on'the ratio of d’ecisio‘n of Hon'ble Apex Court In

. Morvi Industries Ltd; Vs.-CIT 82 iTR 835 (SC).. Fuﬂher the assessee company
has :ts:.if offered the said. amount of Rs. 943 99 crores in AY. 2011-12 and
2012-13 as income in ifs P&L Alc as noticed by the AO & hence the contention
of. the.‘assessee company thal the same was hypothencal income was not

Bor b

: ,lfoqnd\\egré le by the AQ- & considering that the assessee company had

‘ acﬂwry

. Uhpugne

e right to recewe the said amount as income, he added the

/amount to the Total Taxa ble lncome cf the assessee company
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has spent more and is entitled to be, ccmpensated by an mcreasa In the tariff
for the subsequent years However since in pracﬂce electricify tariff cannot be
Increased beyond a Ilmxt the Tevenue -gap reniaing uncotleﬁad fbr several
g years whlch Is act:ounted fqr, in the:books. of: acéount by ;:red:tlng the 'P&L Alc’
& cfeblting l'Regulatory Assel’ A/c. Bul the same does not mean that 'real
Income’ has accrued to the appeﬂam as the. sald amount is nbt due or
recoverab!e from a particular consumer but anly signifies ‘a ﬁght to recover
thtq‘ugh fumre tariff as & wheh annnunoed by. the Reguilator. There Ls however
nd tight in the appellant to ret:o\fer ‘the sald amount from the consumers during
the relevanl year or even at a-latér date, unleé.s & untl the DERC perm;ts the
sdrhe to be recovered fromthe consUmers. Thpretgre. it has been sh;:ated by the
appeliant that the AO failed t& appreciate th'a:l- uriless.-d[id'untii'me-_a'ppenant Is
pdrtnitted, by virtue of_speclfic tarifl order, o increase tarff to ‘tecover the
revenue gap, there was in the first mstance no “accrual® of i mcome & income
would accrue in future when. DERC permits the appellant to ralse bill for
recovering the revenue gap. The appellant _aiso seeks support fror?w the apex
court decision in Godhra Eléctricity Case (Supra) & stated that the case of the
appeliant, is in fact on a mucﬁ better footing qua the taxability E)f revenue
gap/regulatory assets on account, of the.fact that in case of appellant (a) no
tariff order has been passed by the regulalor & 1mportant1y & consequantlal to
'the above (b} the appeliant has not raised bills .on:the customer on;account of
963H _aﬂ?‘wmmmmﬁm*
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FY 2009-10, owing to uncertainties of recovery of these gaps at that time,
which is in liné with the Accounting Standards 9 (AS-9) of ICAI on. Revenue
Recognitions. Therefore, the amount of Rs.943.99 crores as added by the AQ
as income from future tariff or requlatory assets is liable for deletion. chever

the appeliant has credited an amount of Rs.827.79 crcres in (after adjustments)
its Profit & Loss Account and offered to tax in‘the ‘original return of “ mcprne as
‘income recoverable from future tariff on the basis of DERC order dated
26.05.2009, by which the' DERC had trued up tha accounts for the Assessment
years 2003-04 t672008-09 and determined the revenue gap of Rs.575.83. The
appellant had itself account Jor the revenue gap upto 31,03.2008 (AY 2003-04
to 2008-09) as increased by carrying costs ar;'c!‘ impart of :Sixth Pay'Comr“rlkission
liability by crediting the P&L A/’ ( except for difference of rounding! off of
accumulated revenue gab_u’pto F.Y 2007-08) that was offered 1o tax iin the
succeeding assessment year. Therefore, the amount credited of Rs.827.77
crores to the P&L Account for the relévant financial year i.e F.Y 2009- 10 was
duly offered to tax. The appelianl s plea is lhdl though it had offered 1ha said
amount of Rs.827.79 crores to tax in the relevant as sessment year, the said
amount are not assessable as income until &'uniess the regulator OERC
Passes further order permitting the appe!lant to recover the said amounts from
consumers by an approprigte.increase in tariff i.e there is na tariff order passed
by DERC, by virtue of the 'True up’ order of DERC, dated 26.05.2008, for the
AY 2003-05 to 2008-09.resulting in Raguiatory Assets in favour of the appei!ant
to the extent of recognizing the legal right to recover the addmonz‘tl aerunt

Therefore, the facts can be examined from three dafferent points in time cr|three

different perspective/situations.
\

+  Self true up by the assesse of the Regulél@ry Assets, where due to a;::reat
uncertainties, by following AS-9 issued by ICAl, no real income can said
to have accrued, even if the 'asses;ee‘ is following the mercantile

I(Accrual) System of accounting.
True up Order.passed by the regulator-(DERC for the appetlant) where

the assessee has the enforceable legal right at least to the extent of
assured rate of return, though the assessee may alsc claim that d“? to
tentativeness, the accrual of income: éould only be notional due% to

pendency of arbitration or adjudication or passing of order by DERG
* : P ————
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~ fixing enhanced tariff and not real as billing for the addmonal amount. s
subject to tariff determination by the regquiator and hence no
crystallisation or quantification of the amount due. :

+ Tarifft Order/Notification passed by the regulator (DERC!! for the
appellant), paving the way for bills being raised for additlo:nal tariff «

' resulting in crystalfisation of income accrued leading to legal ehfo:ceable

* rightto receive the additional amount.
Considering the legal malrix. and factual canvas, | am of the view that
since the appellant had itsllf offered, for taxatlon the said amount of
Rs.827.79 crores by way of C{adutmg tha aama in its P&L Alc based on
culmination of enforceable IEgal right"to receive the asspred teturn on
the passing of trueup order under reference of DERC datéd 26! 05 2009,
for they Asstt. Years 03-04 to 2008-09, the said amiount of Rs.827.79
crores is hereby held to be taxable for the relevant financial ye;r, under
consideration, in the absence of True up ‘Tarff order of DERC,
determining the Tariff rate. In any caée. thiere cannot be any strait jacket
determination of accrued Income in such cases as aven a ‘True up order
could lead to enforceable legal rights as the appellant. is entil{ed to an

enforceable legal assured return, Even the appellant has Iiself Flip
Flopped on this issue and changed its method of accounting as regards

Regulatory assets, though it is a fact on record that no tariff order for

True up order has been passed by thé DERC in the relevantfinangial
year. The appellant partly succeeds on this ground of appeal. /

10. That being the case, we must take notice of the relevant proceedings initiated at the
assessee’s behest in civil writ petition no. 104 of 2014 against Union of India & Ors. regarding
the very “regulatory asset” which came to be decided in their lordships detailed adjudication on

06.08.2025; as under:
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2025 INSC 937 REPORTABLE
IN THE SUPREME COURT OF INDIA
ORIGINAL/CIVIL APPELLATE JURISDICTION

WRIT PETITION (C) 104 OF 2014

BSES RAJDHANI POWER LTD. & ANR. ...PETITIONER(S)
VERSUS
UNION OF INDIA AND ORS. ...RESPONDENT(S)
WITH

WRIT PETITION (C) 105 OF 2014
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CIVIL APPEAL No. 4010 OF 2014
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CIVIL APPEAL No. 4013 OF 2014
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WRIT PETITION (C) 1005 OF 2021
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1. Introduction.

1. We are entertaining these writ petitions! and civil appeals?
only for examining a limited question as to the law that governs
the creation of a “regulatory asset” during the process of tariff
determination by the Electricity Regulatory Commissions, its
impact on the rights and liabilities of the stakeholders, the limits
within which it can be operated, and finally the regulatory duties
that it invokes for the Regulatory Commissions. We also clarify
that through these proceedings, we are not determining the rights
and liabilities of the parties, which will anyways be considered in
the pending civil appeals against the orders of the Appellate
Tribunal of Electricity?.

2. In these writ petitions and civil appeals, the three distribution
companies that supply electricity to consumers in the National
Capital Territory of Delhi*, namely BSES Rajdhani Power Ltd.5,
BSES Yamuna Power Ltd.®, and Tata Power Delhi Distribution

Limited?, have challenged the manner in which the Delhi

I W.P. (C) No. 104/2014, W.P. (C) No. 105/2014 and W.P. (C) No. 1005/2021 under Article
32 of the Constitution.

2 C.A. No. 4010/2014 and C.A. No. 4013/2014 against the order dated 11.03.2014 passed
by the Appellate Tribunal for Electricity in LA Nos. 364-365/2013 in Appeal Nos. 265-
266/2013.

3 Hereinafter “APTEL”.

4 Hereinafter “NCT of Delhi”.

5 Hereinafter “BRPL".

6 Hereinafter “BYPL”.

" Hereinafter “TPDDL”.
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Electricity Regulatory Commission® has determined the tariff for

retail supply of electricity over the years, leading to the creation

and continuation of a “regulatory asset”. The prayers in W.P. (C)

Nos. 104 and 105/2014 by BRPL and BYPL? are similar, which we

may formulate as follows:

9

i

1i1.

v,

3.

To hold and declare that the petitioners are entitled to
prudently incurred cost and allowances in terms of
Sections 61 and 62 of the Electricity Act, 200312 and Multi
Year Tariff Regulations;

To direct the DERC to give effect to the deferred cost
creating a regulatory asset in accordance with Para 8.2.2
of the National Tariff Policy;

To direct the respondent-generating companies to not
disconnect or discontinue power supply or take any other
coercive steps till this Court determines an appropriate
mechanism for adjustment of dues owed by the
distribution companies from the amounts due and owed to
them; and

To protect their investment and assured return from the

licensed business.

TPDDL has also filed W.P. (C) No. 1005/2021, where it has

prayed for the following reliefs:

# Hereinafter “DERC”.
9 Hereinafter collectively referred to as “BSES Discoms”.
10 Hereinafter “the Electricity Act”.
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i To direct DERC to recognise its regulatory asset and
formulate and implement a clear roadmap for the
liquidation of the regulatory asset in a time-bound manner
of 3 years;

1. In the alternative, to direct DERC to increase the Deficit
Recovery Surcharge to 20% to amortise the regulatory
asset as per the National Tariff Policy;

ii. To direct DERC to implement various judgments of the

APTEL in appeals against tariff orders by the DERC.

4. In order to consider these prayers as well as the
maintainability of the writ petitions, which has been contested by
the respondents, we will have to examine the concept of a
‘regulatory asset’ and its creation and continuation in the context
of the law that may govern it. Further, we will also examine
whether the law creates any statutory duties and whether failure
to fulfil the same gives rise to an enforceable legal right. For this
purpose, we will commence with examining the Electricity Act, and
the rules, regulations, and policies framed thereunder as well as
judicial precedents and necessary practices for good governance of

the electricity sector.
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2. Concept of a Regulatory Asset.

5. A “regulatory asset” in the context of tariff determination for
electricity utilities is an intangible asset that is created by the
Regulatory Commissions in recognition of an uncovered revenue
gap or revenue shortfall when a distribution licensee could not
fully recover the costs reasonably incurred by it through revenue
from tariff.!? This portion of the revenue requirement is not
included while determining the tariff for the particular year.
Rather, the distribution company is entitled to receive or recover
such revenue in the future, over a period of time.

6. There are several situations and factors leading to the
creation of such a regulatory asset. It is generally created when the
projected revenue based on the determined tariff is significantly
lower than the revenue required by the distribution company to
recover reasonably-incurred costs as well as for return on
investment. When it is not feasible to recover this gap either by
increasing tariffs or through other means such as government
subsidy during that year, a regulatory asset equivalent to the

uncovered expenses is created. Another situation requiring the

1 See Tamil Nadu Electricity Consumers’ Association v. Tamil Nadu Electricity Board, Appeal
Nos. 192 and 206 of 2010, APTEL order dated 28.07.2011.
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creation of a regulatory asset is at the time of truing up, if the
actual revenue realisation from tariffs is much lesser than the
Annual Revenue Requirement!2,

¥ This revenue gap can be recovered through government
subsidies or by increasing the tariff. However, the latter may lead
to a tariff shock to consumers in a given year. Hence, to protect
consumer interests, the Regulatory Commission may choose to
direct recovery of only some portion of the gap while creating a
regulatory asset for the remaining portion, which can be recovered
in the subsequent years. At the same time, the financial health
and commercial viability of the distribution company must be
ensured by the Regulatory Commission. Hence, the Regulatory
Commission must ensure that if a regulatory asset is created, the
same is recovered in a time-bound manner.

8. The creation and continuation of a regulatory asset is neither
a statutory concept nor a power granted under the Electricity Act.
Rather, it 1s a measure adopted by the Regulatory Commissions,
which are statutory bodies, in exercise of their powers and
functions under the Act. It is hence guided by the legal regime of

the Electricity Act and the rules, regulations, and policies framed

12 Hereinafter “ARR”.
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thereunder, along with their interpretation in various judicial

precedents.

3. Facts.

9. Initially, the Delhi Vidyut Board was responsible for
generation, transmission and distribution of electricity in NCT of
Delhi. With the Delhi Electricity Reform Act, 2000 and the Delhi
Electricity Reform (Transfer Scheme) Rules, 2001, these functions
were unbundled and different entities were made responsible for
each function. Until 2007, the Delhi Transco Limited!3 was solely
responsible for bulk procurement and bulk supply of power in
Delhi, and all distribution companies were required to purchase
power from it. After 31.03.2007, the responsibility for power
purchase in Delhi was transferred to the distribution companies.

10. DERC adopted the Multi Year Tariff!* framework in
generation, transmission, and distribution businesses so as to
bring certainty regarding tariff and its annual basis during each

control period.

13 Hereinafter “DTL”.
14 Hereinafter “MYT”.
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11. A regulatory asset was first created by the DERC in the tariff
order dated 09.06.2004 for North Delhi Power Limited!5 and orders
dated 11.06.2004 for BRPL and BYPL. In these orders, the DERC
introduced the regulatory asset as a mechanism to bridge the
revenue gap in the tariff order for FY 2004-05, and it amounted to
a total of Rs. 696 crores across BRPL, BYPL, NDPL and DTL.

12. Over the years, various orders of the DERC determining ARR
for each year, MYT orders, and truing-up orders demonstrate an
increase in the quantum of the regulatory asset across all three
distribution companies before us. The DERC also provided for
carrying costs on the regulatory asset to each distribution
company, which further contributed to its ballooning. We are
informed that as on 31.03.2024, the regulatory asset including
carrying costsis Rs. 12,993.53 crores for BRPL, Rs. 8419.14 crores
for BYPL, and Rs. 5,787.70 crores for TPDDL, totally amounting to
Rs. 27,200.37 crores across all three distribution companies.
During this time, the DERC has taken note of this increase and
introduced various measures like increasing tariffs, Deficit

Recovery Surcharge'®, fuel price adjustment charge and Power

15 Hereinafter “NDPL”, which is now TPDDL.
16 Hereinafter “DRS".
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Purchase Adjustment Chargel’. These measures are byproducts of
the regulatory asset and are intended for its liquidation.

13. After setting out the submissions of the parties as well as
views of various State Commissions and State Governments, we
will examine framework within which the regulatory asset is
created, continued, and liquidated. We will refer to the relevant
provisions of the Electricity Act, National Tariff Policies, the
Electricity Rules, DERC’s Tariff Determination Regulations, and
introduction of various measures by the DERC, either as mitigative
or alleviative to deal with the problem. Following this, we will
determine the status of the regulatory asset and the consequential
directions that may be passed in these writ petitions and civil

appeals.

4. Submissions of Parties.

14. We have heard Mr. Kapil Sibal and Dr. Abhishek Manu
Singhvi, learned senior counsels and Mr. Amit Kapur, learned
counsel for the three distribution companies, who are the
petitioners and appellants. On behalf of the respondents, we have

heard Mr. Nikhil Nayyar, learned senior counsel for the DERC,

17 Bereinaiter “PEAC",
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Mr. R. Venkataramani, learned Attorney General of India for

certain generating and transmission companies, Mr. K.M. Nataraj,

learned ASG for the Ministry of Power, Union of India, and Mr.

Siddharth Dave and Mr. Shadan Farasat, learned senior counsels

for the Government of NCT of Delhi.

15. Mr. Sibal made the following submissions:

1.

11.

111.

Referring to the Statement of Objects and Reasons of the
Electricity Act, he submitted that the statute intends to
distance the government from tariff regulation and
determination by establishing independent regulators, and
it aims to encourage private sector participation in the
electricity sector.

Mr. Sibal then referred us to various provisions of the
Electricity Act, including factors guiding tariff
determination under Section 61, tariff determination for
retail supply of electricity under Sections 62 and 64, and
advance payment of government subsidies under Section
65. He also took us through the mandatory and advisory
functions of the State Commission under Section 86,
emphasising that the Commission must be guided by the
policies and plans formulated under the Act in discharge
of its functions.

He then referred us to the relevant portions of the statutory
advice issued by the DERC to the Government of NCT of
Delhi by letters dated 15.12.2010 and 01.02.2013, which

we will deal with in more detail at a later stage.
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iv. Referring to Clause 8.2.2 of the National Tariff Policy,
2006, he submitted that a regulatory asset must be
created only in exceptional circumstances that are clearly
defined in the regulations and that only include natural
causes or force majeure conditions. Further, that the
regulatory asset must be recovered in a time-bound
manner in 3 years, and preferably within the control
period. These conditions are also incorporated in
Regulation 5.42 of the DERC (Terms and Conditions for
Determination of Wheeling Tariff and Retail Supply Tariff)
Regulations, 200718 and Regulation 5.40 of the DERC
(Terms and Conditions for Determination of Wheeling
Tariff and Retail Supply Tariff) Regulations, 201119, which
we will deal with at a later stage. Mr. Sibal submitted that
these conditions for creation of a regulatory asset have not
been complied with by the DERC.

V. He then referred us to the Electricity (Amendment) Rules,
2024 (notified on 10.01.2024) that inserts Rule 23 in the
Electricity Rules, 2005, which stipulates various
conditions for creation, continuation, and recovery of a
revenue gap or regulatory asset.

vi. To conclude, Mr. Sibal submitted that the creation,
continuation, and expansion of the regulatory asset over
the years can be attributed to the following causes: (i)
assumed power purchase cost for tariff determination is

lower than the actual cost; (ii) assumption of inflated

18 Hereinafter “Tariff Determination Regulations, 2007”.
19 Hereinafter “Tariff Determination Regulations, 2011".
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revenue; (iii) tariffs determined by the DERC are not cost-
reflective; (iv) the orders of the APTEL and this Court
regarding tariff fixation are not implemented; (v) the state
government has not paid the subsidy amount in advance
as per Section 65; (vi payment of Late Payment
Surcharge?® @ 18% on late payments to the generating
companies; and (vii) the truing-up exercise i1s not carried

out properly.

16. Mr. Amit Kapur, for the BSES Discoms has submitted that
currently, the regulatory asset is about Rs. 26,000 crores
(including the carrying cost payable to date). The continuation of
the revenue gap, without liquidating it in a time-bound manner
undermines the very purpose of the Electricity Act to promote
private sector participation and to provide for cost-reflective tariffs.
He submits that there is a creeping acquisition of private
distribution companies due to this.

17. Dr. Singhvi appearing for TPDDL then addressed us and
made the following submissions:

1. To liquidate the regulatory asset, certain measures may be
taken such as increasing the DRS, increasing tariffs
payable by consumers, and through government support.

Further, there must be a fixed timeline for liquidation as

20 Hereinafter “LPS”.

38
www.taxcode.in



ii.

Case Citation: (202?) taxcode.id 417 VPK2014
M/S. BSES RAJDHANI POWER LIMITED

the quantum of the regulatory asset only increases with
the passage of time due to accumulation of carrying costs.
While the DERC’s roadmap for liquidation submitted
before this Court estimated recovery of the entire
regulatory asset by 2022, this has not fructified. In this
context, he submitted that DRS of 8% is wholly inadequate
as it 1s insufficient to even meet the carrying cost on the

regulatory asset.

18. Mr. Nikhil Nayyar, learned senior counsel appearing on

behalf of the DERC then addressed us. He took us through the

scheme of the Electricity Act and its provisions, and also traced

the history of the creation and continuation of a regulatory asset

by the DERC. While doing so, he made the following submissions:

3

i

The DERC'’s tariff order dated 11.06.2004 shows that the
BSES Discoms themselves suggested the creation of a
regulatory asset to enable recovery of the revenue gap over
a period of time through gradual increase in tariffs.

Over the years, the DERC introduced various measures to
liquidate the regulatory asset, including tariff hikes, 8%
DRS, carrying cost, fuel purchase adjustment charge, and
PPAC. Currently, TPDDL, BRPL, and BYPL levy 29.13%,
27.08%, and 31.60% PPAC respectively and between FY
2018-19 to FY 2022-23, they have earned Rs. 3,230.48
crores, Rs. 4,399.48 crores, and Rs. 2,210 crores through
PPAC. The DERC also increased the tariff by 50% between
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FY 2011-15 as follows - 22% by order dated 26.08.2011),
23% by order dated 13.07.2012, 5% by order dated
31.07.2013, and 8.32% by order dated 23.07.2014.

However, these measures were not sufficient as between

2007 and 2012, the power purchase cost, which

D

d by mor
from Rs. 2.86 to Rs. 5.16 per unit. The regulatory asset
ballooned during this period due to this unprecedented
increase in power purchase costs, which is attributable to
the increase in coal and gas prices. Further, the
introduction of CERC (Unscheduled Interchange charges
and related matters) (Amendment) Regulations, 2010
prevented the use of Ul mechanism for sale of surplus
power at profitable rates.

While the roadmap submitted by the DERC before this
Court estimated that the regulatory asset would be
liquidated by 2022, this did not materialise for several
reasons such as the distribution companies not achieving
the estimated 15% growth rate and carrying cost on the
regulatory asset being a compound interest that itself
amounts to Rs. 8,692 crores across BRPL, BYPL, and
TPDDL from FY 2012-13 to FY 2019-20, while DRS @ 8%
led to a collection Rs. 11,073 crores.

He submitted that the regulatory asset could not be
liquidated as planned as the amount does not remain
static. With each tariff order, some portion is recovered

while other factors lead to an increase in the regulatory
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asset. Further, considering that the roadmap for
liquidation was prepared in 2014, it needs to be revised.
Mr. Nayyar also disputed the maintainability of these writ
petitions as there is a statutory mechanism under the
Electricity Act for tariff determination, which is a quasi-
judicial exercise by an expert body and the scope of judicial
review is limited. Further, the Act also provides for
appealing the DERC’s decision before the APTEL under
Section 111. Finally, there is no allegation regarding
violation of any fundamental right for this Court to exercise
writ jurisdiction.

Finally, Mr. Nayyar averred to tariff determination and
regulatory assets created by other State Commissions. He
submitted that 15 states have implemented an automatic
pass-through for fuel costs, which means that the
distribution companies in these states can pass on the rise
in power purchase costs to the consumers. He also
submitted that other than Delhi, regulatory assets have
been created in Tamil Nadu, Rajasthan, Kerala, and

Maharashtra.

19. We then heard the learned Attorney General for the
generating and transmission companies namely Indraprastha
Power Generation Company Limited?!, Pragati Power Corporation

Limited?2, and DTL. He submitted that while the DERC has

21 Hereinafter “IPGCL".
22 Hereinafter “PPCL”.
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recognised a revenue gap for all three distribution companies,
BRPL and BYPL are not making regular payments to IGPCL, PPCL
and DTL, despite making regular payments to other power utilities.
He also submitted that TPDDL has been regularly i)aying the bill
amounts. With regard to non-payment by BRPL and BYPL, he
submitted that these dues cannot be set-off /netted-off/squared off
against the unrecovered tariff, which must be realised by the
distribution companies from consumers in accordance with DERC
orders. He also submitted that the adjustment of any payments
against past dues is in accordance with the provisions of their
power purchase agreements and Rule 4 of the Electricity (Late
Payment Surcharge) Rules, 2022.

20. We then heard Mr. K.M. Nataraj, learned ASG appearing for
the Ministry of Power, Union of India. He submitted that a
regulatory asset is created when State Commission determines
tariffs while ignoring the principles laid down in Section 61 of the
Electricity Act, specifically in sub-sections (b), (c), and (d). In such
situations, the approved tariff and revenue generated from it is
lower than the actual ARR of the distribution company. Further,
the regulatory asset is created without following the conditions

specified in Clause 8.2.2 of the National Tariff Policy, 2006 and
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without a specific time period for liquidation. In order to recover
this amount, he submits that the tariffs may be increased, the
state government may provide additional subsidies to reduce the
burden on the consumers due to increased tariffs, and through
financial support by the state government. He also submitted that
liquidation must be in accordance with Rule 23 of the Electricity
(Amendment) Rules, 2024.

21. Finally, Mr. Shadan Farasat and Mr. Siddharth Dave, learned
senior counsels for the Government of NCT of Delhi addressed us.
They submitted that the regulatory asset is not attributable to the
subsidies granted by the Government and its payments under
Section 65 of the Electricity Act.

22. By order dated 23.10.2024, this Court directed the
Government of NCT of Delhi to respond to the subsisting
regulatory asset. When the matters were listed on 20.11.2024, Mr.
Shadan Farasat, learned senior counsel appeared for the
Government and expressed that the Government has not yet taken
its decision regarding subsidies and creation of the regulatory
asset, the reasons for which we directed be placed in an affidavit
before us. An affidavit dated 06.01.2025 was filed by the

Government of NCT of Delhi indicating that the Department of
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Power had prepared a cabinet note for circulation on 29.10.2024,
which was circulated for comments. The same received
concurrence from the Law Department on 01.11.2024 but the
comments of the Finance and Planning Departments are awaited.
It was also stated that the Government of NCT of Delhi is releasing
the subsidy amounts without default, and there is no relation
between the grant of electricity subsidy and accumulation of the
revenue gap. The amounts payable to the BSES Discoms are
directly released to IPGCL, PPCL, and DTL for adjustment against
outstanding dues, in accordance with interim orders of this Court

in these writ petitions and civil appeals.

5. Impleadment of the State Commissions and Governments.

23. After hearing the learned counsels for the parties, by this
Court’s order dated 23.10.2024 we directed the impleadment of
State Governments and State Electricity Regulatory Commissions
to gather their views in light of the large-scale and nation-wide
implications of creation and continuation of regulatory assets on
the electricity sector. Subsequently, by order dated 20.11.2024, we
directed the State Governments and State Commissions to express

their views through affidavits. Upon perusing these affidavits, the
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position of each state vis-a-vis regulatory assets can be captured

as follows:

5 (i). Affidavits by State Commissions.

24. Following is the gist of the affidavits filed by various

Commissions.

1.

1ii.

1v.

The State Commissions of Andhra Pradesh, Assam, Haryana,
Himachal Pradesh, Jharkhand, Madhya Pradesh, Odisha,
Punjab, Sikkim, Telangana, and Uttar Pradesh have
submitted that they have not created any regulatory asset at
any point in time.

The Maharashtra Electricity Regulation Commission submits
that in compliance with Clause 8.2.2 of the National Tariff
Policy, 2016 and Rule 23 of the Electricity (Amendment)
Rules, 2024, it has not created a regulatory asset since March
2020 in respect of any distribution licensee in the state.

The Joint Electricity Regulatory Commission for UT of
Jammu and Kashmir and UT of Ladakh also submits that it
has not created any regulatory asset since FY 2019-2020 and
tariff determination is such that the ARR of the distribution
companies is met from the revenue from consumers and
grant-in-aid from the UT Government.

The Chhattisgarh State Electricity Regulatory Commission
submits that there was a revenue gap of Rs. 343 crores in FY
2011-12, even after tariff increase by 14%, but the same was
fully apportioned in FY 2012-13 with carrying cost. In FY

2012-13, there was a cumulative deficit of Rs. 1752 crores

45
www.taxcode.in



Case Citation: (202?) taxcode.id 417 VPK2014
M/S. BSES RAJDHANI POWER LIMITED

that was partially apportioned by a 17% tariff increase and
the remaining revenue gap of Rs. 828 crores was carried
forward as a regulatory asset, which was subsequently
apportioned in FY 2013-14 with carrying costs. There was no
regulatory asset between FY 2013-14 and FY 2015-16. Then
in FY 2016-17, the State Commission had to allow Rs.
1130.80 crores over and above the ARR to comply with an
APTEL order. To prevent a tariff shock, it allowed recovery of
Rs. 370 crores in that year, and created a regulatory asset for
Rs. 760.80 crores that was recovered in FY 2017-18. There
was no regulatory asset created or carried forward between
FY 2017-18 to FY 2019-20. In FY 2020-21, considering the
COVID-19 pandemic and to avoid increasing tariffs, the
Commission created a regulatory asset of Rs. 213 crores that
was recovered in FY 2021-22. Post-COVID, the Commission
increased tariff by 6.19% and 2.31%, with no regulatory
assets. However, as of FY 2023-24, there was a cumulative
revenue deficit of Rs. 2924.53 crores as the tariff hikes were
insufficient to meet expenditure. The Commission
implemented various rationalisation measures to reduce the
regulatory asset to Rs. 2528 crores, which would be recovered
with carrying cost during the true-up for FY 2023-24 and
tariff determination of FY 2025-26. It also submitted that no
further regulatory asset has been crated in the tariff order
dated 01.06.2024 for ARR of FY 2024-25.

Kerala State Electricity Regulatory Commission has
submitted that till FY 2022-23, the regulatory asset is Rs.
7123 crores as per the Commission’s order dated 25.06.2022.
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Against this, the average GPF balance estimated by the
Kerala State Electricity Board at the end of FY 2026-27 is
about Rs. 3500 crores, and the average surplus security
deposit at the end of FY 2026-27 is Rs. 285 crores.
Considering these funds available with the Kerala State
Electricity Board, the Commission decided to amortise the
balance gap of about Rs. 3350 crores during the control
period while avoiding tariff shock and financial burden to the
consumers, in the following manner: Rs. 850 crores each year
from FY 2022-23 to FY 2024-25, Rs. 500 crores in FY 2025-
26, and Rs. 300 crores in FY 2026-27.

The Rajasthan Electricity Regulatory Commission has
submitted that as per its orders dated 31.03.2023 and
26.07.2024, the regulatory asset across the three distribution
companies in the state is Rs. 47,578 crores upto FY 2023-24
and Rs. 47,114 crores upto FY 2024-25. Various measures
have been taken for recovery of the accumulated regulatory
assets including financial support from the state government
and introduction of monthly fuel surcharge to account for
increasing power purchase costs. The Commission also noted
that decision regarding regulatory surcharge, tariff increase,
and adjustment of regulatory asset against revenue surplus
will be taken in the successive years. It has also submitted
that under the Draft RERC (Terms and Conditions for
Determination of Tariff) Regulations, 2025, Regulation 91
provides for the creation of a regulatory asset only in
exceptional circumstances under natural calamity

conditions. Even then, it shall not be more than 3% of the
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approved ARR and it shall be liquidated with carrying costs
in maximum 3 equal yearly instalments. Existing regulatory
asset, along with the carrying costs, shall be liquidated in a
maximum of 7 equal yearly instalments. In case there is
surplus in any financial year, it shall be adjusted first against
regulatory assets. This is exactly what is prescribed in Rule
23 of the Electricity Rules made by the Central Government,
which we will refer to in further detail at a later stage.

The Tamil Nadu Electricity Regulatory Commission submits
that the regulatory asset in the State of Tamil Nadu till FY
2021-22, including carrying cost, is estimated at Rs.
89,375.09 crores. The Commission submits that this is more
than 100% of the ARR, and hence a tariff-based liquidation
would not be feasible as it would excessively burden
consumers. Rather, the same must be recovered by
upgrading transmission infrastructure, reducing aggregate
technical and commercial (AT&C) losses, and sourcing low-
cost renewable energy sources. Essentially, the cost of
procurement must be lowered such that the revenue
requirement of the distribution company is on par with the
consumers’ paying capacity. It further submits that in the
true-up order for FY 2022-23, the Commission directed the
Tamil Nadu Generation and Distribution Corporation to seek
approval from the Government of Tamil Nadu to liquidate the
revenue gap till FY 2021-22 of Rs. 83,000 crores through
government resources. Based on the Government’s decision,
the Commission submits that it will finalise the strategy for

amortisation of the regulatory asset. It also submits that it
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has endeavoured to not create any new regulatory asset from
FY 2022-23 by proposing a tariff increase in a socially

balanced manner.

S (ii). Affidavits by State Governments.

25.

Following is the gist of the affidavits filed by various State

Governments.

11.

111.

26.

The State of Nagaland has filed an affidavit stating that it is
a bulk power customer and is allotted power by the
Government of India from generating stations within and
outside the state. The tariff for the same is determined by the
Central Electricity Regulatory Commission.

The State of Odisha submitted that as per its communication
with the Odisha Electricity Regulatory Commission, the
Commission has never created a regulatory asset.

The Government of Madhya Pradesh also filed its affidavit
through the Madhya Pradesh Power Management Co. Ltd.,
which has submitted that the State Commission has always
followed a cost-reflective tariff and has not created any

regulatory asset.

We would have expected the State Governments to take a

clear stand on the social justice obligations of the State in the

context of the power of the Regulatory Commissions to determine

tariff. The Regulatory Commissions are required to balance the

interplay of the obligations of the State to ensure access to
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electricity on the one hand, and the right of the utilities to recover
cost-based expenses on the other. We are aware of the autonomy
that the Regulatory Commissions exercise in the context of tariff
determination, as well as of applicability of the National Tariff
Policy and Rules formulated by the Central Government on
regulatory asset. We were conscious of this aspect and the same is

reflected in our consideration.

6. Law Governing the Electricity Sector Prior to 2003.

27. The supply and use of electricity was originally governed
under the Indian Electricity Act, 1910, which provided the legal
framework for laying cables and other works. With independence
and industrialisation, the need for electricity in urban as well as
rural areas increased, leading to enactment of the Electricity
(Supply) Act, 1948 that mandated State Governments to constitute
separate State Electricity Boards that would be responsible for
arranging supply of electricity in each state and administering the
grid system. It also provided for a Central Electricity Authority?23

for planning and development of the national power system.24

23 Hereinafter “CEA”.

24 Tata Power Co. Ltd. v. Reliance Energy Ltd., (2009) 16 SCC 659, paras 67-71; BSES
Rajdhani Power Ltd. v. Delhi Electricity Regulatory Commission, (2023) 4 SCC 788, paras 11-
13.
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These were the regulators, but the governments exercised
substantial control on policy as well as management of the sector.
28. Over time it was noticed that these State Electricity Boards
were unable to respond to the rapidly growing demand of electricity
due to financial losses, low tariffs, lack of budgetary support from
the governments, or investments.?5 Further, various problems
plagued the power sector, namely the lack of rational retail tariffs,
high level of cross-subsidies, poor planning and operation,
inadequate capacity, neglect of consumer interest, limited
involvement of the private sector’s skills and resources, and the
absence of an independent regulatory authority.26 This led to the
enactment of the Electricity Regulatory Commissions Act, 1998
with the objective of reforming the electricity sector by establishing
Central and State Electricity Regulatory Commissions,
rationalising electricity tariffs, transparent policies regarding
subsidies, and promoting efficient and environmentally benign

policies.?7

25 Statement of Objects and Reasons, Electricity Regulatory Commissions Act, 1998.

26 ibid.

%7 The Preamble of this Act reads:
“An Act to provide for the establishment of a Central Electricity Regulatory
Commission and State Electricity Regulatory Commissions, rationalization of
electricity tariff, transparent policies regarding subsidies, promotion of efficient and
environmentally benign policies and matters connected therewith or incidental
thereto. ©
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29. In the NCT of Delhi, the Delhi Electricity Reforms Act, 2000
was enacted to restructure the electricity industry by unbundling
generation, transmission and distribution, to increase avenues for
private sector participation, and to take measures conducive to the
development and management of the electricity industry in an

efficient, commercial, economic, and competitive manner.28

7. Electricity Act, 2003.

30. The Electricity Act, 2003 was enacted by the Parliament as a
complete and comprehensive law for regulating the generation,
transmission, distribution, and use of electricity in India. The
Preamble of the Act reads:

“An Act to consolidate the laws relating to generation,
transmission, distribution, trading and use of electricity and
generanag JOT" farcmg measures conducive to dcut:LOp?’:‘“LEnL UJ
electricity  industry, promoting competition therein,
protecting interest of consumers and supply of electricity to
all areas, rationalization of electricity tariff, ensuring
transparent policies regarding subsidies, promotion of
efficient and environmentally benign policies, constitution of
Central Electricity Authority, Regulatory Commissions and
establishment of Appellate Tribunal and for matters
connected therewith or incidental thereto.”

28 BSES Rajdhani Power Ltd (supra), para 15. The Preamble of the Delhi Electricity Reform

Act, 2000 reads:
“*An Act to provide for the constitution of an Electricity Regulatory Commission,
restructuring of the electricity industry (rationalisation of generation, transmission,
distribution and supply of electricity), increasing avenues for participation of private
sector in the electricity industry and generally for taking measures conducive to the
development and management of the electricity industry in an efficient, commercial,
economic and competitive manner in the National Capital Territory of Delhi and for
matters connected therewith or incidental thereto.”
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31. Further, the purpose of the enactment is explained in detail
in its Statement of Objects and Reasons, the relevant portions of

which are extracted hereinbelow:

“3. With the policy of encouraging private sector
participation in generation, transmission and distribution
and the objective of distancing the regulatory
responsibilities from the Government to the Regulatory
Commissions, the need for harmonising and rationalising
the provisions in the Indian Electricity Act, 1910, the
Electricity (Supply) Act, 1948 and the Electricity Regulatory
Commissions Act, 1998 in a new selfcontained
comprehensive legislation arose. Accordingly it became
necessary to enact a new legislation for regulating the
electricity supply industry in the country which would
replace the existing laws, preserve its core features other
than those relating to the mandatory existence of the State
Electricity Board and the responsibilities of the State
Government and the State Electricity Board with respect to
regulating licensees. There is also need to provide for newer
concepts like power trading and open access. There is also
need to obviate the requirement of each State Government
to pass its own Reforms Act. The Bill has progressive
features and endeavours to strike the right balance given
the current realities of the power sector in India. It gives the
State enough flexibility to develop their power sector in the
manner they consider appropriate. The Electricity Bill, 2001
has been finalised after extensive discussions and
consultations with the States and all other stake holders
and experts.”

32. Through reading the Statement of Objects and Reasons as
well as the Preamble, the salient features of the Act are:

i. The Act is a comprehensive code to regulate the generation,
transmission, distribution, trading and use of electricity and
replaces the erstwhile 1910 Act, 1948 Act, and 1998 Act that

governed electricity supply and use;2°

29 Tata Power Co Ltd (supra), para 76.
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The State Electricity Boards are unbundled into separate
utilities for electricity generation, transmission, and
distribution,3% and private sector participation is encouraged
in these activities;3!

The Act provides for development of the electricity sector
through coordinated efforts of the Central Government, State
Governments, and various statutory authorities and
regulators by institutionalising electricity policies and plans;
While generation has been delicensed, the transmission,
distribution, and trading of electricity are licensed activities;3?
The Act provides for a price discovery mechanism through
tariff fixation;

The Act entrusts the performance of regulatory and
adjudicatory functions, including licensing and tariff fixation,
to permanent, independent Regulatory Commissions that act
as expert and specialised bodies.?? It also enables dispute
resolution through arbitration in specified cases;

The Act established the APTEL as a specialised appellate

forum;34

viii. The Act provides for offences as well as their penalties.
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8. Provisions of the Electricity Act relating to determination

of Tariff.

33. Section 3 of the Electricity Act provides for the preparation,
publication, review, and revision of the National Electricity Policy
and tariff policy by the Central Government in consultation with
the State Governments and the CEA for development of the power
sector through optimal utilisation of resources. Sub-section (4)
also provides for the CEA to prepare a National Electricity Plan as
per the National Electricity Policy.

34. A distribution licensee is defined under Section 2(17) as a
licensee operating and maintaining a distribution system for
supplying electricity to consumers in its area of supply. Electricity
distribution is a licensed activity as per Section 12, and the license
is granted by the Regulatory Commission under Section 14. Part
VI of the Act deals with distribution of electricity — Sections 42
and 43 set out of the duties of a distribution licensee and open
access, Sections 45 and 46 provide for the power to recover charges
and expenditure for supply of electricity, Section 47 provides for
the power to require security, and Sections 48 and 49 empower the
distribution licensee to impose restrictions and enter into

agreements for supply of electricity.
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35. The Electricity Act also lays down a regulatory mechanism as
follows: Section 2(4) defines “Appropriate Commission” as meaning
the Central, State, or Joint Electricity Regulatory Commaission, as
the case may be. The Central Commission is constituted under
Section 76, its functions are stipulated under Section 79, and its
regulation-making powers are provided under Section 178.
Sections 80 and 81 deal with the Central Advisory Committee and
its objects.

35.1 Similarly, the State Commissions are constituted under
Section 82 and their functions are provided in Section 86, which
include both mandatory and advisory functions. The relevant
mandatory function for our purpose is under sub-section (1)(a),
which provides for tariff determination for retail supply of
electricity within the State. Sub-section (4) provides that the State
Commission shall be guided by the National Electricity Policy, tariff
policy, and National Electricity Plan formulated under Section 3.
The State Commission can also make regulations in exercise of its
powers under Section 181, including on the terms and conditions
for determination of tariff under Section 61 (sub-section (2)(zd)),
methodologies and procedures for calculating expected revenue

from tariff and charges under Section 62(5) (sub-section (2)(zf)), the
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manner of making an application and fee payable under Section
64 (sub-section (2)(zg)), and modifications or conditions under
Section 64(3) (sub-section (zh)). Sections 87 and 88 deal with State
Advisory Committees and their objects.

35.2 The Joint Regulatory Commission is constituted under
Section 83, and its functions and powers are under sub-sections
(4) and (5).

35.3 Lastly, it is important to note that Section 142 empowers the
Commissions to punish for non-compliance of their directions, or
any provision of the Act or rules or regulations made thereunder.
36. The Central and State Governments are also given the power
to make rules under the Act, under Sections 176 and 180
respectively. Beyond rule-making, the Central and State
Governments can issue policy directions to the Central and State
Commissions respectively in matters involving public interest
under Sections 107 and 108. These directions “shall guide” the
Regulatory Commissions, but shall not be binding on them.?35

37. In exercise of their powers and functions, the Central and
State Commissions are required to determine tariff as per Part VII

of the Electricity Act. Section 61 lays down the guiding principles

35 Kerala State Electricity Board Ltd, v. Jhabua Power Ltd., 2024 SCC OnLine SC 2819.
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for the Commissions to specify the terms and conditions of tariff

determination, of which the following are relevant:

“Section 61. (Tariff regulations): The Appropriate
Commission shall, subject to the provisions of this Act,
specify the terms and conditions for the determination of
tariff, and in doing so, shall be guided by the following,
namely:- :

Ak

(b) the generation, transmission, distribution and supply of
electricity are conducted on commercial principles;

(c) the factors which would encourage competition,
efficiency, economical use of the resources, good
performance and optimum investments;

(d) safeguarding of consumers' interest and at the same
time, recovery of the cost of electricity in a reasonable
manner;

(e) the principles rewarding efficiency in performance;

(f) multi year tariff principles;

(g) that the tariff progressively reflects the cost of supply of
electricity and also, reduces cross-subsidies in the manner
specified by the Appropriate Commission,

ek

(i) the National Electricity Policy and tariff policy...”

38. While these principles have a bearing on making the
regulations for tariff determination, tariff is fixed under Section 62,
inter alia, for retail supply of electricity. Sub-section (5) also
provides for compliance with procedures specified for calculating
expected revenues from tariff and charges that can be recovered.
Section 63 deals with tariff determination through bidding, and
Section 64 provides the procedure for application for tariff
determination. Section 65 mandates that if the State Government

requires the grant of subsidy to any class of consumers in tariff, it
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shall pay the amount of such subsidy in advance to compensate

the person affected by the grant of subsidy.

9. Provisions of Act, Policies, Rules, Regulations, and Orders
having a bearing on creation of a Regulatory Asset.

9 (i). National Electricity Policy, 2005.

39. The Central Government notified the National Electricity
Policy under Section 3 of the Electricity Act on 12.02.2005, which
laid down guidelines for development of the power sector, providing
electricity supply to all areas, and protecting consumer and other
stakeholders’ interests keeping in view availability of energy
resources, technology, and energy security issues.

40. On 01.01.2006, the DERC issued a Public Awareness
Bulletin setting out the major components of ARR for Delhi’s
distribution companies as well as the approximate ratio of each
component in the tariff. Power purchase costs are 80% of the tariff,
operations and maintenance expenses are 9-10% of the tariff,
depreciation is 3-4%, return on capital employed is 6-7%, and

income tax is 0.5-1%.
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9 (ii). National Tariff Policy, 2006.

41. On 06.01.2006, the Central Government notified the National
Tariff Policy, 2006 under Section 3 of the Act. Clause 8.2.2 of the
Policy provides for the creation of a regulatory asset, as well as

certain restrictions on time-period and circumstances. It reads:

“8.2.2. The facility of a regulatory asset has been adopted by some
Regulatory Commissions in the past to limit tariff impact in a
particular year. This should be done only as exception, and subject to
the following guidelines:

a. The circumstances should be clearly defined through requiations,
and shouwld only include natural causes or force majeure conditions.
Under business as usual conditions, the opening balances of
uncovered gap must be covered through iransition financing
arrangement or capital restructuring;

b. Carrying cost of Requlatory Asset should be allowed to the utilities;
¢. Recovery of Regulatory Asset should be time-bound and within a
period not exceeding three years at the most and preferabiy within
control period;

d. The use of the facility of Regulatory Assel should nol be repetitive.
e. In cases where regulatory asset is proposed to be adopted, it
should be ensured that the return on equity should not become
unreasonably low in any year so that the capability of the licensee to
borrow (s not adversely affected.”

([emphasis supplied)
41.1 As stated above, Section 86(4) provides that the State
Commission shall be guided by the National Tariff Pelicy in
discharging its functions, and the Policy is also a guiding principle
for tariff determination as per Section 61(1)(i}. This Court has held
that while the Policy does not bind the State Comrmission, it is a

material consideration that must guide tariff determination.36

% Tata Power Co. Lid. v. Maharashira Eleciricity Regulatory Commisston, (2023) 11 SCC 1,
para 122,

36
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41.2 Nothing can be clearer than the mandate under Clause 8.2.2
of the National Tariff Policy, 2006. The real issue is to examine the
circumstances and the compelling reasons for the creation and
undue extension of the regulatory asset over a period of time,
which we will undertake in our Analysis.

9 (iii). DERC Tariff Determination Regulations, 2007.

42. On 30.05.2007, the DERC framed the Tariff Determination
Regulations, 2007 for the first control period (FY 2007-2011),
under which Regulation 5.42 deals with regulatory asset. It
stipulates that at the time of truing up, if variations on account of
uncontrollable items like energy sales and power purchase costs
are large and it is not feasible to recover them in one year, the
Commission can create a regulatory asset as per Clause 8.2.2 of
the National Tariff Policy, 2006. Regulation 5.42 in fact
incorporates the National Tariff Policy and makes it a part of the
enforceable regime. The relevant portion is extracted below for
ready reference:

¥5.42 Vanations on_account of uncontrolluble items like energy sales
and power purchase cost shall be trued up. Truing-up shall be carried
out for each year based on the actual/audited information and
prudence check by the Commission;

Provided that if such variations are large, and il is not feasible to
recover in one year alone, the Commission may take a view to create
a regulatory asset, as per the quidelines provided in clause 8.2.2 of
the National Tariff Policy.”

(emphasis supplied)

37
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9 (iv). DERC Statutory Advice dated 15.12.2010.

43. On 15.12.2010, the DERC issued a statutory advice to the
Government of NCT of Delhi regarding the financial position of
BRPL and BYPL and whether they are able to meet expenses from
tariff revenue and return on equity. In this letter, the DERC stated
that the tariffs for FY 2008-09 to FY 2010-11 are not cost-reflective
and they do not account for the increase in power purchase costs
during this period, which constituted more than 80% of the tariff.
While generating companies recover the increase in cost from the
distribution companies, the latter are unable to recover the same
from consumers under the present tariff. Distribution licensees
resorted to extensive borrowing to sustain operations, resulting in
substantial interest costs and a precarious financial position. The
DERC noted that this is against consumer interests as these costs
must ultimately be recovered from consumers with carrying cost,
and would burden future consumers with previously incurred
costs. The relevant portions of the DERC’s letter are extracted
below:

“1a. The Commission has analysed the ability of the
distribution licensees to meet their expenses and has
considered the revenue from retail sale of electricity at the
tariffs determined by the Commission. These have heen
compared with various heads of expenditure ie. power
purchase cost, operating expenses tncluding interest and

38
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depreciation, to determine the extent of surplus available
towards the return on equity allowed by the Commission.
18. Power purchase cost should not be exceeding 80%
which was in the range of 73-80% in the year 2008-09, 77-
98% in the year 2009-10 and 113-135% in the first six
months of 2010-11.

20. Power purchase and revenue recovered from sale of
energy are not within the control of the distribution
licensees. Power purchase cost is mostly dependent upon
the fuel cost which is market driven. The generating
company recovers the increase in the fuel cost and other
variable expenses every month from the distribution
licensees, who in turn are not able to recover timely from the
consumers under the present dispensation. Thus, the
operations of the distribution companies are dependent on
horrowtngs over a period of 18-24 months which entails
substantial interest cost. This, in any case, is detrimenial to
consumer Interest as all power purchase costs whether
short term or long term are passed through to the consumers
(and recovered from the consumers along with the carrying
cost).

Fesk s

Conclusion

The Commission is of the view that the tariff during previous
years has not been cost effective. The distribution licensees
have had to resort to extensive borrowing to sustain their
operations,

E2 2

{3) Accumnulation of Revenue gaps beyond sustainable
levels

Analysis of the Audited Accounts af the distribution
licensees in Tables 1-3 would indicate that there is shortfall
in the years 2009-10 and 2010-11 beyond sustainable
levels. Thus, it would be quite obvious that in the absence
of tariff revision there is a growing revenue gap which is to
be funded out of borrowings which are increasing from year
to year.

B

(5) Powwer purchase cost/quantum

Analysis carried out for the years 2008-09 and 2009-10 in
Tables 1-4 would indicate that there has been a steep
increase in the power purchase cost. These issues would
get addressed while taking the ground realities info
consideration and estimating the quantum and the cost
based upon the current data based upon the latest bills
avatluble from the generating companies, power purchase
rates in the Power Exchange, Ul and bilateral contracts.”
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9 (v). Ministry of Power’s Letter to the APTEL.

44, On 21.01.2011, the Minister of Power issued a letter to the
APTEL to take suo motu cognisance and issue necessary directions
under Section 121 of the Electricity Act regarding periodical tariff
revisions for improving the long-term financial health and viability

‘of the electricity sector.

9 (vi). APTEL’s Order dated 11.11.2011.

45. Pursuant to this letter, the APTEL passed an order dated
11.11.2011%7 wherein it issued various directions to Regulatory
Commissions regarding timely tariff determination, truing up, and
creation, continuation, and recovery of the regulatory asset. The

directions issued by the APTEL are as follows:

“65. In view of the analysis and discussion made above, we deem it

Jit to issue the jollowing directions to the State Commissions:

(i) Every Stute Commission has to ensure thal Annual
Performance Review, true-up of past expenses and Annual
Revenue Reguirement and tariff determination is conducted
year to year basis as per the {ime schedule specified in the
Regulations.

(i) It should be the endeavour of every State Commission to ensure
that the tariff for the financial year is decided before 1st April
of the tariff year. For example, the ARR & tariff for the financial
year 2011- 12 should be decided before 1st April, 2011. The
State Commission could consider making the tanff applicable
only till the end of the financial year so that the licensees
remain vigilant to follow the time schedule for filing of the
application for determination of ARR/ tariff.

(iii)  In the event of delay in fifing of the ARR, truingup and Annual
Performance Revietw, one month beyond the scheduled date of

37 In O.P. No. 1/2011, order dated 11.11.2011.
40
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submission of the petition, the State Commission must initiate
suo-moto proceedings for tariff determination in accordance
with Section 64 of the Act read with clause 8.1 (7) of the Tariff
Policy.

fiv) In determination of ARR/tariff, the revenue gaps ought not to
be left and Regulatory Asset should not be created as a matter
of course except where it is justifiable, in accordance with the
Tariff Policy and the Regulations. The recovery of the
Regulatory Asset should be time bound and within a period not
exceeding three years at the most and preferably within
Control Period. Carrying cost of the Regulatory Asset should be
allowed to the utilities in the ARR of the year in which the
Regulatory Assets are created to avoid problem of cash flow to
the distribution licensee.

u) Truing up should be carried out regularly and preferably every
year. For example, truing up for the financial year 2009-10
should be carried out along with the ARR and tariff
determination for the financial year 2011-12.

(vi)  Fuel and Power Purchase cost is a major expense of the
distribution Company which is uncontrollable. Every State
Commission must have in place a mechanism for Fuel and
Power Purchase cost in terms of Section 62 (4) of the Act. The
Fuel and Power Purchase cost adjustment should preferably be
on monthly basis on the lines of the Central Commission’s
Regulations for the generating componies but in no case
exceeding a quarter. Any State Commission which does not
already have such formula/mechanism in place must within 6
months of the date of this order must put in place such formula,/
mechanism.

66. We direct all the State Commissions to follow these directions
scrupulously, and send the periodical reports by 1st June of the
relevant financial year about the compliance of these directions to the
Secretary, Forum of Regulators, who in turn will send the status
report to this Tribunal and also place it on its website.”

9 (vii). DERC Tariff Determination Regulations, 2011.

46. The DERC then issued the Tariff Determination Regulations,
2011 for the second control period (FY 2012-2015, later extended
till 31.03.2017), under which Regulation 5.40 is relevant and deals

with regulatory asset. Similar to Regulation 5.42 of the Tariff
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Determination Regulations, 2007, it provides for creation of a
regulatory asset when the variations at the truing up stage are
large and cannot be recovered in one year. Further, the regulatory
asset must be created as per the guidelines in Clause 8.2.2 of the

National Tariff Policy, 2006. The Regulation reads:

“5.40 Truing-up shall be carried out in accordance with
Regulation 4.21, for each year based on the actual/ audited
information and prudence check by the Commission;

Provided that if such varations are large, and it is not
Jfeasible to recover in one year alone, the Commission may
take a view to create a regulatory asset, as per the
guidelines provided in clause 8.2.2 of the National Tariff
Policy.

Provided further that under business as usual conditions,
the Commission, to ensure tariff stability, may include the
opening balances of uncovered gap / trued up costs in the
subsequent Control Period’s ARR instead of including in the
year succeeding the relevant year of the control period afier
providing for transition financing arrangement or capital
restructuring.”

9 (viii). DERC’s Tariff Order dated 26.08.2011 (FY 2011-12).

47. The DERC also passed an order dated 26.08.2011 wherein it
determined the ARR for FY 2011-12 and the true-up for FY 2008-
2010. In this order, it increased the tariff by 22% across the board
for all consumer categories and also introduced a fuel price

adjustment charge.

42
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9 (ix). DERC’s MYT Order dated 13.07.2012 (FY 2012-15).

48. In its subsequent MYT order dated 13.07.2012 determining
ARR for FY 2012-2015 and true-up for FY 2010-11, the DERC
approved tariff increase of 23%, introduced the DRS @ 8%, and the

PPAC. The fuel price adjustment charge was absorbed into these.

9 (x). DERC’s Statutory Advice dated 01.02.2013.

49. On 01.02.2013, the DERC issued another statutory advice to
the Government of NCT of Delhi, wherein it noted that the revenue
gap was Rs. 19,505.04 crores, including carrying costs, across
BRPL, BYPL, and TPDDL since FY 2009-10. The DERC also
specified various measures taken to recover the revenue gap,
including the 23% tariff hike w.e.f. 01.07.2012 and the DRS of 8%,
but that these were insufficient. In this light, the DERC
recommended that the Government of NCT of Delhi may take steps
to ensure that benefits of Central Government sponsored schemes,
direct subsidies from state governments, and additional budgetary
support are extended to the distribution licensees. The relevant
recommendations of the DERC to the Government of NCT are

extracted below:

“14, Recommendations:-

ek
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i) ... The Commission recommends that Gouvt. of NCT of Delhi
may take urgent steps so that the benefits of various Central
Government sponsored schemes are extended to the Delhi
distribution utilities and, in tum, to the electricity consumers
in Delhi. Unless this is done, tariffs in Delhi could become
unsustainable, especially when compared to other States in
the country where State owned utilities not only avail the
benefits of the centrally sponsored schemes but also avail
direct subsidies from the State Governments as well as
additional budgetary support for lower tariff levels.

ii) In case of APDRP, R-APDRP and JNNURM schemes of the
Central Gout., the view of the Gouvt. been that privately
managed distribution entities should not be allowed to avail
the benefits of these programmes. The Commission is of the
view that denial of the benefits of these programmes to the
distribution  entities of Delhi cdoes not affect the B
managements of these distribution companies but, in fact,
denies the benefit of the schemes fo the consumers of
electricity of Delhi who are as a result required to pay higher
tariffs than are paid by the electricity consumers in other
States which avail of the benefits of these schemes. Thus,
the Gout. of NCT of Delhi may take up with the Ministry of
Power that these schemes are availed of by the Delhi
distribution utilities for the benefit of the consumers in the
NCT of Delku.

i) The financial batlout package introduced by the Central
Gout. for financial restructuring of State distribution entities
with certain conditions including support from the State
Gout, is also being denied to the distribution entities in
Delhi. Here again, this view does not impact the private
managements of these companies but has a direct impact
on their revenue requirements and consequently, the tariff’
required to be paid by electricity consumers in the city. The
Gout. of NCT of Delhi may take up with the Ministry of Power
to sanction the bail-out package [for the DISCOMs of Delhi.
This would be the single most important measure for
deferring the incidence of high levels of past revenue gaps
on the tariff determination process.”

9 (xi). DERC’s Tariff Order dated 31.07.2013 (FY 2013-14).

50. In the next tariff order dated 31.07.2013 to determine ARR

for FY 2013-14 and true-up for FY 2011-12, the DERC increased
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the tariff by 5% and continued the existing DRS @ 8% over and
above the revised tariff. It also allowed carrying cost on the
regulatory asset to all distribution companies. At this stage, the
regulatory asset amounted to Rs. 8060 crores across the BSES

Discoms and Rs. 3370 crores for TPDDL.

9 (xii). APTEL’s Order dated 14.11.2013.

51. The APTEL also passed the order dated 14.11.201338,
wherein it reiterated its direction to the DERC to provide for
recovery of the regulatory asset in 3 years as per its order dated
11.11.2011 and to implement the judgments of the APTEL. The
DERC has filed civil appeals against this order, which have been
dismissed by this Court’s order dated 01.12.2021 as there was no
substantial question of law.3? This Court also directed the DERC
to implement the issues decided by the APTEL, if not already
complied, within a period of 3 months and to file a compliance
report in 2 weeks thereafter.*® The relevant portion of the APTEL

order is as follows:

“37. As regards recovery of the Regulatory
assets/amortization schedule and fuel and power purchase
adjustment mechanism, this Tribunal in OP No.1 of 2011

#In O.P. Nos. 1 and 2/2012, order dated 14.11.2013.
3% In C.A. No. 1854-1855/2014, order dated 01.12.2021.
0 ibid.
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dated 11.2011 has given the following directions to the
State Commission. ..

38. In view of the above, we direct the State Commission to
take immediate steps for recovery of the admitted revenue
gap and decide amortization schedule and also ensure that
the Fuel and Power Purchase costs are passed on regularly
and effectively as per the above directions of this Tribunal
to avert the problems of cash flow experienced by the
Petitioners which may come in the way of smooth operation
of the distribution system and meeting the requirements of
electricity of the consumers in the national capital in a
reliable manner if not remedied in time.

39. In view of the categorical stand taken by the Delhi
Commission now, it is enough for us to direct the Delhi
Commission to implement the directions of this Tribunal
given in the decisions referred to above and pass an order i
in terms of those directions in future.”

9 (xiii). APTEL’s Order dated 11.03.2014.

52. The above-referred tariff order dated 31.07.2013 was
appealed before the APTEL by BRPL in Appeal No. 266/2013 and
by BYPL in Appeal No. 265/2013 on the ground that the tariff
order did not provide a roadmap for recovery of the regulatory
asset. In these appeals, BRPL and BYPL filed IA 365/2013 and
364 /2013 respectively for an order to increase the DRS to meet
carrying costs upto 31.03.2014, to repay one-third of the principal
component of the regulatory asset, and to provide a plan for
completely recovery of the regulatory asset in 3 years as per the
National Tariff Policy, 2006.

53. The APTEL rejected the prayer for liquidating the regulatory
asset iIn 3 years by order dated 11.03.2014, which has been
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appealed by BRPL and BYPL in the present civil appeals. However,
the APTEL directed the DERC to prepare a roadmap for liquidation
of the regulatory asset, both principal amount and carrying cost,
keeping in mind the interests of consumers and the distribution
licensees.

54. In the present civil appeals (C.A. No. 4010 and 4013/2014)
against the APTEL's order dated 11.03.2014, as well as writ
petitions by BRPL and BYPL, this Court by order dated 26.03.2014
directed the DERC to submit a roadmap for liquidation of the
regulatory asset and also directed BRPL and BYPL to pay the
current dues to the generating and transmission companies. In
compliance with this order, the DERC submitted a liquidation
schedule on 01.05.2014 before this Court, in which it proposed to
liquidate the regulatory asset including carrying cost in 6-7 years
(by FY 2020-21) by taking the average growth rate of distribution

companies at 15%.

9 (xiv). National Tariff Policy, 2016.

55. On 28.01.2016, a revised National Tariff Policy, 2016 was
notified by the Central Government, wherein Clause 8.2.2 deals
with regulatory asset. While the other conditions for creation of a

regulatory asset are similar to the National Tarifl Policy, 2006, the
47
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time-period for recovery was increased from 3 to 7 years. The

relevant portion is extracted below:

“8.2.2 The facility of a regulatory asset has been adopted
by some Regulatory Commissions in the past to limit tariff
impact in a particular year. This should be done only as a
very rare exception in case of natural calamity or force
majeure conditions and subject to the following:
a. Under business as usual conditions, no creationt of
Regulatory Assets shall be allowed;
b. Recovery of outstanding Regulatory Assets along twith
carrying cost of Regulatory Assets should be time bound
and within a period not exceeding seven years. The State
Commission may specify the trajectory for the same.”
(emphasis supplied)

9 (xv). DERC Tariff Determination Regulations, 2017.

56. The DERC then framed the DERC (Terms and Conditions for
Determination of Tariff) Regulations, 2017, which contains a
separate section on regulatory asset. Regulation 154 provides that
an accumulated revenue gap approved by the Commission in the
relevant tariff order shall be treated as a regulatory asset, and that
such revenue gap shall be computed on the basis of excess of ARR
over revenue approved after truing up for the relevant year.
Regulation 155 provides for carrying cost, and Regulation 156
deals with the how the regulatory asset must be shown in the
books of accounts. On a perusal of these regulations, it is clear

that Clause 8.2.2 of the National Tariff Policy, 2016 has not been
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referred, nor are there any conditions on when a regulatory asset

can be created, its quantum, and the time-period for its recovery.

9 (xvi). Ministry of Power’s Affidavit dated 10.08.2022.

57. On 10.08.2022, the Ministry of Power, Union of India
submitted an affidavit before this Court in the present writ
petitions. It submitted that while the DERC created the regulatory
assel as an exception, it is now being continued in a manner
inconsistent with the Electricity Act and its larger objective of a
healthy and economical electricity sector. The affidavit also relied
on the APTEL’s judgment dated 11.11.20114! where it was held
that the regulatory asset must be recovered in a time-bound
manner within 3 years, and preferably within the control period.
The Ministry of Power prayed that this Court direct DERC to devise
a roadmap or plan for amortisation of the regulatory asset in a
time-bound manner as per the National Tariff Policies, to direct the
State Commissions to determine cost-reflective tariffs, and that no
new regulatory asset be created except as per the National Tariff
Policy, 2016. The relevant portions of the affidavit are extracted

below:

4L In O.P. No. 1/2011 (supra).
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“10. That creation of Regulatory Asset essentially requires

deferment of admitted cost due to a Distribution Company

to a future period in order to avoid tariff shock. This concept

was adopted by the Respondent No. 2 as an exception,

however, gradually the exercise of creation of Regulatory

Asset seems to have become a trend and is now being done

on year to year basis. Such an approach is not only

inconsistent with the Act but is also trreconcilable with the

larger objective to have a healthy and economical electricity

sector in the country.

11. That in order to address this situation, the Answering

Respondent in compliance with section 3 of the Act, notified

the National Tariff Policy ("NTP, 2006") on 06.01.2006,

wherein the Answering Respondent had directed that the

'Regulatory Asset' should not be created under usual

business condition and the recovery of Regulatory Asset oy
should be timebound, within a period of three years. !
Following are the relevant extracts of the NTP, 2006...

12. That despite the above mandate, it was observed that
the SERCs have failed/or are reluctant to conduct the tariff
determination exercise in consistency with the Act. In this
respect, on 21.01.2011, the Answering Respondent issued
a Letler to the Appellate Tribunal for Electricity ("Appellate
Tribunal’), inter alia, requesting the Appellate Tribunal fo
issue necessary directions to the SERCs to revise the tariff
periodically for improving the financial health and long-term
viability of the electricity sector, particularly for distribution
utilities. Basis the letter issued by the Answering
Respondent, the Appellate Tribunal initiated a Suo- Moto
proceeding being O.P. No. 01 of 2011 wherein, various
issues with respect to power of SERCs to determine tariff
were discussed...

i14. That the Answering Respondent on 28.01.2016 issued
the National Tariff Policy, 2016 ("NTP, 2016"). Clause 8.2.2
of NTP, 2016, provided that the SERCs cannot continue to
delay the liquidation of Regulatory Assets and the recovery
of outstanding Regulatory Assets along with the Carrying
Cost should be done in a time bound manner not exceeding
7 years...

15. That it is evident from the above thal Answering
Respondent has taken steps and mandated that the SERCs
{includling the Respondent No.2) cannol create Regulatory
Asset as a matter of routine and the Regulatory Asset and
directed the SERCs lo recover the outstanding Regulatory
Assets in a time bound manner...

18. That in view of the above, it is submitted that the
creation of a Regulatory Asset' with no mechanism for
recovery is contrary to the Act's legislative intent, as it
amounts to artificially keeping the tariff low while
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prejudicing the efficient recovery of the tariff. Answering
Respondent vide the statutory policies and various
communications have directed the Commissions to refrain
from creating Regulatory Asset and to amortise the
Regulatory Asset within a time bound manner. However, as
evident in the present case, the Respondent No. 2 has not
acted in the compliance of the Act, Statutory policies issued
by the Answering Respondent and the Judgments/Order of
the Appellate Tribunal and deferred the recovery of
recognised revenue gap for 17 years by creating the
Regulatory Asset.

19. That it is therefore submitted that this Hon'ble Court
may be pleased to direct the Respondent No. 2 to devise a
roadmap/plan to amortise the Regulatory Asset in a time-
bound manner as mandated under the Tariff Policies
notified by the Answering Respondent or any other
methodology as this Hon'ble Court may deem fit in the
present situation. Since such problem is also observed in
other State Commissions also, Hon'ble Court may also be
pleased to direct all State Commission for determination of
cost reflective tariff and no new regulatory assets be created
as stipulated in the Tariff Policy 2016. State Commission
may also be directed to devise a roadmap/ plan to amortise
the Regulatory Asset in a time-bound marnner as mandated
under the Tariff Policies notified by the Answering
Respondent.”

9 (xvii). Ministry of Power’s Affidavit dated 12.12.2022.

58. In another affidavit dated 12.12.2022, the Ministry of Power
submitted that the LPS fixed by the State Commissions was 18%,
which is “usurious” as bank lending rates are 6-7%. This higher
LPS means that distribution companies bear a heavy burden in
case of delayed payments, which is subsequently passed on to
consumers. Hence, LPS must be linked to the Bank Lending Rate
to make it reasonable. Though this issue does not directly arise for

our consideration, we are aware that it has a bearing on the tariff,
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if not for the present but in future. Eventually, the burden is
shifted on the consumer. The Ministry also submits that taking
into account these concerns, it has notified the Electricity (LPS)
Rules, 2022. The relevant portions of the affidavit are extracted
below:

“In the absence of any Rules or directions with regard to the
specific rates for Late Payment Surcharge (LPS), the CERC
and SERCS notified their respective Tariff Regulations from
time to time wherein different rates of the LPS were

specified and which were exorbitant- as high as 18 percent- 3
whereas Banks are charging an interest of only 0 to 7
percent on their loans. The extortionate rate of LPS lead to
higher cost of electricity for the common man; and a heavy
burden on the distribution comparies putting them virtually
into a debt trap.”
9 (xviii). Electricity {Amendment) Rules, 2024 introducing
Rule 23.
59. On 10.01.2024, the Central Government notified the
Electricity (Amendment) Rules, 2024 by which it inserted Rule 23,
which deals with regulatory asset, in the Electricity Rules, 2005. -~

This was in exercise of its rule-making powers under Section 176
of the Electricity Act. Rule 23 prescribes as a first principle that
tarifl shall be cost-reflective and that there shall not be any gap
between the ARR and the estimated revenue from approved tariff,
The only exception to this rule is natural calamity conditions. Four

conditions are formulated for the creation, management, and
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liquidation of a regulatory asset under Rule 23: First, the
regulatory asset shall not be more than 3% of the ARR. Second,
the revenue gap shall be liquidated within 3 years. Third, the
existing regulatory assets shall be liquidated within 7 years.
Fourth, the regulatory asset will have carrying cost as prescribed
under the Rules. We will deal with Rule 23 in more detail at a later

stage.

9 (xix). DERC’s Order dated 19.07.2024 (true-up till FY 2020-
21).

60. Finally, in its orders dated 19.07.2024 for truing-up till FY
2020-21, the DERC implemented various decisions of the APTEL
and this Court. Pursuant to this, the regulatory asset including
carrying costs is as follows: Rs. 12,993.53 crores for BRPL, Rs.
8419.14 crores for BYPL, and Rs. 5,787.70 crores for TPDDL. This
amounts to Rs. 27,200.37 crores across all three distribution

companies until the end of FY 2020-21.

10. Analysis.

61. We are considering the legal position and status of a
regulatory asset, the rights and liabilities of stakeholders,

consequences of regulatory failure to manage the regulatory asset
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as a reasonable measure, and the appellate and review powers of

the APTEL and this Court to ensure accountability and restitution.

10 (i). Electricity is a public good and is regulated under the
Act.

62. Since electricity is a material resource, the State has a public
interest in ensuring that its ownership and control is so distributed
as best to subserve the common good. Therefore, the public policy
that governs purchase, sale and distribution of electricity is not
based on market forces of demand and supply but by regulation
through statute. The Electricity Act 2003, the policies and plan(s)
formulated under Section 3 of the Act, rules made by the Central
and State Governments, and more importantly, the regulations
formulated by the Regulatory Commissions, followed by the
precedents laid down by the APTEL and this Court form the legal
regime, by which tariff is determined, restructured, and reviewed

from time to time.

10 (ii). Tariff determination is governed by the Act, which
entrusts this function to independent Regulatory
Commissions.

63. The Electricity Act unbundled generation, distribution and
transmission of electricity, and at the same time, institutionalised
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important functions such as grant of licenses and determination
of tariff through the establishment of Regulatory Commissions.
These Regulatory Commissions have autonomy as provided in the
statute, expertise through human resource, continuation through
seal and succession, plurality by compaosition, and accountability
by transparency. With the powers that they are granted, coupled
with autonomy that they enjoy, these Commissions are the
primary duty bearers to implement the provisions of the Act.

63.1 Tariflf determination is the exclusive province of the
Regulatory Commissions. In performance of their functions, the
Central and State Electricity Regulatory Commissions determine
tariff for supply of electricity by generating companies to
distribution licensees, for transmission, wheeling, and also for

retail sale of electricity.*? Section 61 provides the guiding

%2 Bection 62 of the Electricity Act, which reads:
“Section 62. (Determination of tariff): -
{1) The Appropriate Commission shall determine the tariff in accordance with the
provisions of this Act for -

{ai} supply of electricity by a generating company to a distribuiton licensee:

Provided that the Appropriate Comurission may, in case of shortage of

supply of electricity, fix the minimum and maxmum ceiling of tariff for sale or
purchase of electricity in pursuance of an agreement, entered into between a
generating company and o licensee or between licensees, for a period not
exceeding one year to ensure reasonable prices of electricity;

{b] transmission of electricity;

{e} wheeling of electricity;

{d) retail sale of electricity:

Provided that in case of distribution of electricity in the same area by two or
more distribution lcensees, the Appropriate Comumission may, for promoting
eompetition among distribution licensees, fix onfy mexamum ceiling of taviff for retai
sale of electriciiy.”
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principles for good governance for development, sale, and
distribution of power and also emphasises the overarching
principle of subserving the interests of consumers. The journey as
well as the destination of tarifl determination indicates that the
Commissions shall adopt commercial principles, encourage
competition, promote efficiency, use resources economically,
perform efficiently and optimise investments. The purpose of
adopting such measures is to “safeguard and protect the interest of
the consumers”. Section 61 also recognises the valnerability of the
electricity sector to undue political posturing, and therefore
emphasises that the Commission shall ensure that “the tariff

progressively reflects the cost of supply of electricity and also,

Sections 79 sets out the functions of the Central Commission. The relevant portion is as
follows:
“Section 79. (Functions of Central Commission): —
{1} The Central Commission shall discharge the foliowing functions, namely:-
fa} to regulate the tariff of generating companies owned or controlled by the Central
Government;
(bl to regulate the tariff of generating companies other than those owmned or
controlled by the Central Government specified in cause (g}, if such generating
comparnies enter into or othenwise have a composite scheme for generation and sale
of electricity in more than one State;

F

{d) to determine tarniff for inter-State transmission of electrieity;..”

Bection 86 sets out the funclions of the State Commission. The relevant portion is as follows:
“Section 86. (Functions of State Commission): —
(1) The State Commission shall discharge the following functions, namely.-
fa) determine the tariff’ for generation, supply, transmission and wheeling of
electricity, wholesale, bulk or retail, as the case may be, within the State:
(b} regulnte electricity purchase and procurement process of distribution licensees
including the price at which electricity shall be procured from the generating
companies or licensees or from other sources through agreements for purchase aof
power for distnibution and supply within the Stare;.. "
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reduce cross-subsidies”.*® In this endeavour the National
Electricity Policy and the National Tariff Policy shall also be guiding

factors. ™

10 (iii). Collaborative effort of the Regulatory Commissions
to balance social justice obligations with efficiency.

64. The Electricity Act contemplates multiple stakeholders, in
other words, a plurality of collaborators — the Central Government,
the State Governments, Regulatory Commissions, the Appellate
Tribunal, statutory policy makers, and the utilities. These
authorities collaborate to ensure that the purpose of the Act is
subserved and, in this endeavour, the Regulatory Commissions
share the social justice obligations of the State. Since electricity is
a public good,* Regulatory Commissions must undertake joint
and collaborative efforts with the other authorities to enable access
to electricity across urban and rural areas*® and affordability
through rationalisation of tariffs+7. The statutory authorities must
work in cohesion towards a common goal of ensuring supply of

electricity across regions and terrains, and cheaper and affordable

3 Bection 61(1)(g) of the Electricity Act.

* Bection 61(1)(i) of the Electricity Act.

4 See K.C. Ninan v. Kerala State Electricity Board, (2023) 14 SCC 431, para 93,

6 See Preamble of the Electricity Act; Section 6 of the Electricity Act that places the
responsibility of rural electrification jointly on the Central and State Governments.

47 See Preamble of the Electricity Act,
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supply of electricity to those sections of society who cannot afford
it.48 At the same time the Regulatory Commissions maintain their
independence and autonomy and ensure that the final decision
with respect to fixation of tariff will be that of the Regulatory

Commissions alone.

10 (iv). Tariff fixation takes into account multiple variables
and requires flexibility. Regulatory asset is a measure
adopted during tariff fixation that recognises right of
recovery.

65. A regulatory asset is adopted as a measure by the Regulatory
Commissions when the gap between the revenue required by the
distribution company to meet its costs and expenditure and the
actual revenue realised through immediate tariff is so high that it
would not only prejudice the consumer but lead to what is called
a tariff shock. By adopting such a measure, the Commission

liguidates the revenue required by the utility through future tariff

 Paul Craig, UK, EU and Global Administrative Law: Foundations and Challenges (Cambridge

University Press, 2015}, 305-306. The relevant portion is extracted hereinbelow:
“Regulation as an enferprise conceives regulntors as govemments in miniature, in
which efficiency and distributive goals are bolh legitimate regulatory concerns, and
anyway are inseparabie’. The regulatory goals may include soctal cohesion, and
this function may be shared with govermment Regulatory independence is not
regarded as central, because regulation is concetved as a collaborative project
between agencies and other organs of government. Regulation in this mould is seen
as delegation by government of its inherent powers to act in the public interest. The
emphasis is on different actors working towards a common enterprise, with
accountabilty conceived primanly in terms of public law mechanisms such as
proceduralization, judicial review and parficmentary scrutiny. For Prosser this
model has the virtue of rendering it easter to understand in areas where regulation
has a social rationale, and 15 not driven by considerations of economic efficiency.”
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determinations. ‘Revenue assets’ are costs incurred by power
distribution companies that are recognised as recoverable from
consumers in future tariffs but are not immediately recovered in
the current bills.

65.1 The measure adopted by the Commissions in creating a
‘regulatory asset’ can also be seen as an accounting treatment.
Regulatory assets are treated as assets in the balance sheet and
are liquidated over a defined period of time through tariff
adjustments or government subsidies. The regulatory asset is a
cost incurred by the utility that the Regulatory Commission allows
to be deferred on the balance sheet instead of being immediately
expensed. [t enables the distribution company to utilise the
recognition’ of a regulatory asset to obtain bridge funds from
bankers and the financial institutions as they have the
confirmation that the said amount will be recovered in the ensuing

financial years.

10 (v). Factors leading to an unmanageable regulatory asset,
and consequent ‘regulatory failure’.

66. While determining tariff, Regulatory Commissions have to
deal with situations where there could be a sudden increase in the
fuel cost, infrastructure investments, or some extraordinary
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expenditure. Further, lack of discipline followed by delays in filing
the ARR leads to uncertainties. Equally, not conducting quick and
effective truing up multiplies the problem of ascertaining the
actual cost incurred. The failure to file ARR in time and the
Regulatory Commissions not invoking their suo motu powers to
rectify the same are not addressed. There is a lack of accountahility
here. Further, even though Section 65 provisions that State
Governments shall pay in advance the subsidy to subserve social
justice obligations, it is alleged that such payments are not made
in time. The decisions taken by the Regulatory Commissions,
which were considered in appeal by the APTEL and this Court, give
a clear impression that the Regulatory Commission is not able to
take firm decisions. Instead of taking strong decisions on the basis
of the statutory mandate, we see instances where the Regulatory
Commissions manage and manoeuvre to arrive at a tariff by
creating regulatory assets over and above all permissible limits,
This is where the problem lies. Though the Electricity Act envisages
functional autonomy for Regulatory Commissions*® and the
statutory scheme is complete in all respects, the decisions taken

by the Commissions, many a time, have not inspired confidence of

9 Bee Transmission Corporation of Andhra Pradesh Ltd. v. Sai Renewable Power (P) Ltd.,
{2011) 11 SCC 34, para 59; Kerala SEB Ltd. (supra), paras 16 and 17.
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independence and autonomy. The reasons are not difficult to
conceive as there is an issue about the appointment process. The
assertion of independence, however, comes through individual
volition and that is where the mandate of transparency leads to
accountability. The decisions taken by the Commission, rather the
Regulatory Commissioners, are subject to scrutiny in the appellate
and the review jurisdiction of the APTEL and thereafter by the
Supreme Court. We have dealt with this issue in more detail while
considering accountability of the Regulatory Commissions and
powers of the APTEL. All these factors give rise to a situation where
the tariff for the subsequent years has to be substantially
increased to meet the ARR of the previous years.

66.1 A Regulatory Commission’s power to create a regulatory asset
is part of the tariff fixation process, as long as it is in reasonable
measure. However, in an egregious situation where the regulatory
asset has grown beyond proportion and is also extended from time-
to-time inefficiently, there is a compelling need to deal with it. In
this context, the Regulatory Commissions have twin obligations:
first, the Commission must enable an efficient and effective
recovery of the regulatory asset by the utility, and second, more

importantly, it must manage the regulatory asset in a manner that
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does not transgress the principles that inform and govern tariff
determination. The regulatory asset cannot be permitted to balloon
into such proportions or continued for such periods, year after
year, that the governance of the sector is set in peril, affecting the
rights of the utilities and at the same time jeopardising the
consumer interest, who eventually end up bearing the burden.
Creation, management and dissolution of regulatory assets are
subject to law and regulation. In performance of these duties, the
orders of the Regulatory Commissions are subject to the orders,
instructions, and directions of the APTEL issued in exercise of its
statutory powers. When they fail to comply with these statutory

and other requirements, one can infer regulatory failure.

10 (vi) Law that governs creation, continuation and
liquidation of regulatory asset.

67. In the context of creation, management and liquidation of a
regulatory asset, the Regulatory Commissions are bound by the
mandate of the Electricity Act, the National Electricity Policy, the
National Tariff Policy, the Electricity Rules, the Tariff
Determination Regulations applicable at the relevant period, and
the precedents of the APTEL. We have already indicated that the
Central Government recently notified the Electricity (Amendment)

62

86
www.taxcode.in



Case Citation: (ZOZ%taxcode.i{Tfl‘lZf VPA2014
M/S. BSES RAJDHANI POWER LIMITED

219

Rules, 2024 by which it inserted Rule 23 that deals with regulatory
asset. Prior to the notification, the Central Government elicited
comments from various statutory authorities, including the CEA,
the Central and State Commissions, the State Governments,
generating and distribution utilities, etc. The reason for
introduction of this rule is evident from the circulation of the Draft
Rules for stakeholder comments, wherein the Central Government
has expressed the need for a statutory rule on the conditions for
creation and management of a regulatory asset as follows:

“3. In order to remove difficulties/ challenges faced by various entities
and to facilitate development of the power sector some more reforms
are proposed. The issues and the reforms proposed to resolve them
are mentioned below:

wn

iif) To ensure financial sustainability of the power sector, it is
necessary that the tariff is cost reflective and all the prudent cost is
pass through. However, it has been observed that in many States
there is large gap in approved ARR and estimated revenue on
approved tariff. To discourage such practice there is need to make
statutory provisions to avoid such gap. It is also imperative that
liguidalion of any such gaps in revenue required and estimated
approved tariff is done in a time bound manner. New rules are
proposed to ensure that revenue gap/ regulatory assets is not created
except in extraordinary cireumstances and to provide for time bound
liquidation of the same.”

67.1 In furtherance of this object and purpose, Rule 23 provides
as follows:

“Rule 23. Gap between approved Annual Revenue Requirement
and estimated annual revenue from approved tariff.— The tariff
shall be cost reflective and there shall not be any gap between
approved Annual Revenue Requirement and estimated annual
revenue from approved tariff except under natural calamity
conditions:
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Provided that such gap, created if any, shall not be more than three
percent of the approved Annual Revenue Requirement.

Provided further that such gap along with the carrying costs ul the
base rate of Late Payment Surcharge as specified in the Electricity
(Late Payment Surcharge and Related Matters) Rules, 2022, as
amended from time to time shall be lquidated in maximum three
numbers of equal yearly installments from the next financial year:

Provided also that any gap between approved Annual Revenue
Requirement and estimated annual revenue from approved tariff
existing on the date of notification of these rules, along with the
carrying costs at the base rate of Late Payment Surcharge as
specified in the Electricity (Late Payment Surcharge and Related
Muatters] Rules, 2022, as amended from time to time shall be
liguidated in maximum seven numbers of equal yearly installments
starting from the next financial year.”

67.2 The rule has come into existence after detailed consultation
with all the stakeholders. It subserves a salutary purpose and sets
a normative principle in motion. Rule 23 is issued in exercise of
powers under Section 176, which enables the Central Government
to make rules to carry out the provisions of the Act.50 Sub-section
(2)(z) of the Section 176 provides that without prejudice to the
generality of the rule-making power, the Central Government may
also provide for, by way of a rule, “any other matter which is -
required to be, or may be, prescribed’. The expression “prescribed”
is defined in Section 2(52) to mean “prescribed by rules made by

the Appropriate Government under this Act’. It may sound

30 The relevant portion of Section 176 of the Electricity Act reads:
“Section 176. (Power of Central Government to make rules): -
(1} The Central Government may, by notification, make ndes for carmyping out the
provisions of this Act.
(2) In particular and without prejudice to the generality of the foregoing power, such
rules may prowide for all or any of the following maiters, namely: -

#id

{z} any other matter which is required to be, or may be, prescribed.”
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tautological, but the correct way to examine the legal position is to
lock at the provisions with respect to which the Central
Government or the State Governments may make rules for
carrying out the provisions of the Act. The province or domain with
respect to which rules can be made is based on the functions that
have been assigned to the Government(s] and the Regulatory
Commissions. Tariff determination is provisioned in Sections 61
and 62 of the Act, and this must be read with the functions of the
Regulatory Commissions under Sections 79 and 86 and the power
of the Central and State Commissions to make regulations under
Sections 178 and 181.

67.3 The creation of a regulatory asset, being a measure
undertaken by the Regulatory Commissions as part of tarfl
determination, such exercise is informed by Section 61 read with
Sections 79 and 86. It is also important to note that Rules made
by the Central Government under Section 176 are binding on the
Regulatory Commissions when they make regulations because
Sections 178 and 181 provide that the “Commission may malke
regulations consistent with the Act and the rules’. In any event of
the matter, the principle that one must adopt is that the adverse

effect of an overbearing regulatory asset extended beyond
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proportion is an anathema to good governance of the Electricity
Act. It affects every stakeholder, the worst of all being the
consumer who is burdened, rather over-burdened, from time to
time because of the lapses of the regulators or the manipulation of
the utilities or the indifference of the government. Therefore, the
principle formulated in Rule 23, consistent with Clause 8.2.2 of
the National Tariff Policy, 2016 and the scheme of the Act, must
be the normative principle which must invariably be followed.
Wherever Rule 23 is incorporated into the Tariff Determination
Regulations of the State Commission, it shall be complied with.

67.4 We have dealt with the legal regime in detail and have also
extracted the relevant provisions, rules, regulations, policies,
instructions and precedents. A combined effect of these can be
restated as follows: (i) As a first principle, tariff shall be cost-
reflective; (ii) The revenue gap between the approved ARR and the
estimated annual revenue from approved tariff must be only in
exceptional circumstances; (iii) The regulatory asset should not
exceed a reasonable percentage, which can be arrived on the basis
of Rule 23 of the Electricity Rules that prescribes 3% of the ARR
as the guiding principle; (iv) If a regulatory asset is created, it must

be liquidated within a period of 3 years from 01.04.2024, taking
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Rule 23 as the guiding principle; (v) The existing regulatory asset
must be liquidated in a maximum of 7 years starting from
01.04.2024, taking Rule 23 as the guiding principle; and (vi)
Regulatory Commissions must provide the trajectory and roadmap
for liquidation of the regulatory asset, which will include a
provision [or dealing with carrying costs. Regulatory Commissions
must also undertake strict and intensive audit of the
circumstances in which the distribution companies have

continued without recovery of the regulatory asset.

10 (vii). Accountability of the Regulatory Commissions.

68. A Regulatory Commission must perform its functions as per
the provisions of the Electricity Act, the National Electricity Policy,
the National Tariff Policy, the relevant rules and regulations made
under the Act, and the APTEL’s directions?!. In performance of its
functions, the Regulatory Commission’s decisions are subject to
appeal before the APTEL as well as the Supreme Court.? The
APTEL has also issued directions under Section 121 from time to

time for timely determination of tariff, regular truing up, and

3l Section 121 of the Electricity Act.
5 Sections 111 and 125 of the Electricity Act.
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management of a regulatory asset, as indicated hereinabove53. The
Regulatory Commissions must abide by and implement the
directions of the APTEL. That is how accountability can be
ensured. The need for accountability and its dimensions have been

explained by this Court in Vijay Rajmohan v. CBPF* as follows:

“34. Accountability in itself is an essential principle of
administrative law. Judicial review of administrative action
will be effective and meaningful by ensuring accountability
of the officer or authority in charge.

35. The principle of accountability is considered as a
cornerstone of the human rights frameworic. It is a crucial
feature that must govern the relationship between “duty
bearers™ in authority and “right holders” affected by their
actions. Accountability of institutions is also one of the
development goals adopted by the United Nations in 2015
and is also recognised as one of the six principles of the
Citizens Charter Movement.

36, Accountability has three essential constituent
dimensions: (i) responsibility, (i) answerability, and
{iii) enforceability. Responsibility requires the identification
of duties and performance obligations of individuais in
authority and with authorities. Answerability requires
reasoned decision-making so that those affected by their
decisions, including the public, are aware of the
same. Enforceability requires appropriate corrective and
remedial action against lack of responsibility and
accountability to be taken. Accountability has a corrective -
function, making it possible to address individual or

collective grievances. It enables action against officials or

institutions for dereliction of duty. It also has a preventive

Jfunction that helps to identify the procedure or policy which

has become non-functional and to improve upon it.”

53 In O.P No. 1/2011 (supra) and O.P. Nos. 1 and 2/2012 (supra).
5% [2023) 1 SCC 3209,
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10 (viii). Powers of the APTEL.

69. Under Section 110 of the Act, the Central Government
establishes the Appellate Tribunal for Electricity to hear appeals
against orders of the Adjudicating Officer or the Appropriate
Commission. Section 111 is the statutory remedy for any person
aggrieved against an order made by the Adjudicating Officer or that
of the Appropriate Commission as it provides for the appellate
power of the Tribunal, which reads as follows:

“Section 111. Appeal to Appellate Tribunal: - (1) Any
person aggrieved by an order made by an adjudicating
officer under this Act {except under section 127) or an order
made by the Appropriate Commission under this Act may
prefer an appeal to the Appellate Tribunal for Electricity...”

69.1 While exercising appellate jurisdiction, the APTEL routinely
interprets the Act and the rules and regulations framed
thereunder, by which process it systematically evolves legal
principles. These very principles are applied consistently for a
structural evolution of sectoral laws. This freedom to evolve and
interpret laws must belong to the APTEL to subserve the regulatory
regime for clarity and consistency. In a similar context, while

interpreting the scope of appellate jurisdiction of the Securities
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Appellate Tribunal against orders of the regulator, the SEBI, this

Court in SEBI v. Mega Corporation®® held as under;

“20. ... Being a permanent body, apart from acting as an
appellate Tribunal on fact, the Tribunal routinely interprets
the Act, Rules and Regulations made thereunder and
evolves a legal regime, systematically developed over u
period of time. The advantage and benefit of this process is
consistency and structural evolution of the sectorial laws.

21. ... This freedom to evolve and interpret laws must belong
to the Tribunals to subserve the regulatory regime for clarty
and consistency and it is with this perspective that the
Supreme Court will consider appeals against judgment of

the Tribunals on questions of law arising from its orders. —
Hrkd

23.2 ... The Tribunal while exercising jurisdiction under
Section 15-T, apart from acting as an appellate authority on
fact, also interprets the Act, Rules and Regulations made
thereunder and systematically evolves a legal regime.
These very principles are applied consistenily for siructural
evolution of the sectorial laws....”

69.2 The power under Section 111 is that of an appeal and as
such the decision of the APTEL shall be after re-appreciation of
facts and by applying the law on the subject. The APTEL will also
examine the legality, propriety or correctness of the orders made
by the Regulatory Commissions, and it may also on its own motion
make such orders as are appropriate for adjudication and
determination of the case,

69.3 Apart from Section 111 under which the APTEL is granted
appellate jurisdiction, it is significant to note that the Parliament

has also empowered the APTEL with important jurisdiction and

55 (2023) 12 SCC 802,
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powers under Section 121, which is reproduced hereinunder for
ready reference.

“Section 121. (Power of Appellate Tribunal): —

The Appellate Tribunal may, afier hearing the Appropriate
Commission or other interested party, if any, from time to
time, issue such orders, instructions or directions as it may
deem fit, to any Appropriate Commission for the
performance of its statutory functions under this Act.”

69.4 We can explain the significance of Section 121 in the context
of the facts of these very writ petitions and civil appeals. The facts
relating to the performance of DERC present a classic case of
Tregulatory failure’. Typically, ‘regulatory failure’ does not come
under scrutiny when the APTEL considers appeals from orders of
the Regulatory Commissions as the focus at that time is on the
merits of the decision made by the Commission. The institutional
failures or the shortcomings of the regulatory bodies are often
ignored and an appellate forum or even constitutional courts
proceed to resolve the issue by addressing the merits of the case.
In Lifecare Innovations Put. Ltd. v. Union of India®° this Court had
an occasion to reflect on this problem and held as follows;

“21. Having considered the provisions of the Act and the
MSE Procurement Preference Policy, 2012, we are of the
opinion that there is no mandatory minimum procurement
right” of an individual MSE. However, there is certainly a
statutory foundation for the Procurement Preference Poficy,
2012, having force of law as it ‘encapsulates a mandate

56 2025 INSC 269,
i
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and discloses a specific purpose’.®7 Clause 3 of the policy
mandating procurement of 25 per cent of supply from MSEs
is simply the statutory duty of the bodies constituted under
the Act and the Policy. The significance of creation and
establishment of these statutory and admiristrative bodies
is not difficult to conceive. If these institutions and bodies
work effectively and efficiently, it is but natural that the
purpose and object of the legislation will be achieved in a
substantial measure. It is, therefore, necessary to ensure
that in the functioning of these bodies, there is efficiency in
administration, expertise through composition, integrity
through human resources, transparency and accountability,
and response-ability through regular review, audits and
assessments.

22, While exercising judicial review of administrative action
in the context of Statutes, laws, rules or policies establishing
statutory or administrative bodies to implement the
provisions of the Act or its policy, the first duty of
constitutional courts is to ensure that these bodies are in a
position to effectively and egfficiently perform their
obligations. This approach towards judicial review has
multiple advantages. In the firsi place, while continually
operating in the field with domain experts, these bodies
acquire domain expertise, the consequence of which would
also be informed decision-making and consistency. Further,
the critical mass of institutional memory acquired by these
boclies will have a direct bearing on the systematic
development of the sector and this will also help handling
polycentric issues. Thirdly, while continuously being on the
field, and having acquired the capability of making real-time
assessments about the working of the policies, these bodies
will be in a position to visualize course correction for future
policymaking.”

69.5 In the above referred matter, this Court was considering the

duty to ensure institutional integrity and efficiency of the

5T Gulf Goans Hotels Co. Lid v. Union of India, (2014) 10 SCC 673 "...a government policy
may acquire the force of Taw’ if it conforms to a certain form possessed by other laws in force
and encapsulates a mandate and discloses a specific purpose”: Bennett Coleman & Co, v,
Union of India (1972) 2 SCC 78R “What is termed ‘policy’' can become justiciable when it
exhibits itself in the shape of even pwrported ‘law’. According to Article 13(3)jn) of the
Constitution, ‘law' includes ‘any Ordinance, order, bye-law, ride, regulation, notification,
custom or usage hawving in the territory of India the force of lmwe’. So long as policy remains in
the realm of even rules framed for the guidance of executive and administrative authorities it
may bind those authorities as declarations of what they are expected to do underit.”
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regulators under the MSME Act. A similar approach was adopted
by this Court in T.N. Godavarman Thirumulpad>® for reviving and
effectuating the environment regulators, rather than taking over or
routinely reviewing their decision making.

69.6 ‘Regulatory failure’ occurs due to ineffective functioning of
the Regulatory Commissions, excessive governmental interference,
or ‘regulatory capture’. We cannot wish away these real and
imminent dangers that affect effective functioning of the
Regulatory Commissions. These issues could have the effect of
completely eclipsing regulatory functions, thereby losing the very
purpose and object of restructuring the electricity sector by
unbundling the functions of generation, distribution, and
transmission and more importantly, establishing independent
regulatory institutions and granting them the exclusive
jurisdiction over grant of licenses and tariff determination. Section
121 is intended to ensure that in the functioning of the Regulatory
Commissions, there is efficiency in administration, expertise
through human resource, integrity through transparency, and
accountability and responsibility through review audit and

assessment. For enforcing these values, Section 121 empowers the

* [n Re: T.N. Godavarman Thirumulpad v, Unior of India, 2024 INSC 78, paras 27-30,
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APTEL to issue such orders, instructions or directions as it deems
fit, to the Commission for performance of its statutory functions
under the Act.

69.7 The power of the APTEL to issue such orders and directions
takes within its sweep the power to enforce such orders, as
provided in Section 120(3) of the Act.5 The power under Section
121 is extremely important as it is intended by the Parliament that
the APTEL must be the guiding force to ensure that Regulatory
Commissions across the length and breadth of the nation perform
their statutory functions with efficiency and integrity.

69.8 This position is already recognized by the APTEL, as is
evident from its order in O.P. No. 1 of 2011, relevant portion of
which has already been reproduced in this judgment. It is
necessary to restate the directions issued by the Appellate
Tribunal in its orders dated 11.11.2011 and 14.11.2013, as it is W
relevant for the present purpose:

i. The APTEL has the power and the duty to issue directions
to Regulatory Commissions when they fail to comply with

the Act, rules or regulations, fail to perform their

5% Section 120(3) of the Electricity Act reads:
“Section 120. (Procedure and powers of Appellate Tribunall: --
R
{3) An order made by the Appellate Tnibunal under this Act shall be executable by
the Appellate Tribunal as a decree of civil court and, for this purpoese, the Appellate
Tribunal shall have all the powers of a cul court.”

74

98
www.taxcode.in



Case Citation: (ZOZ%taxcode.ifffi‘Pf VPA2014
M/S. BSES RAJDHANI POWER LIMITED

231

statutory functions and duties, or perform the same
negligently, improperly or poorly.6® Such directions are
intended to secure compliance with the letter and spirit
of the Electricity Act, and the APTEL can monitor the
same through periodical status reports and by setting
timelines for the Regulatory Commissions.®1

ii. Tariff determination is a statutory function entrusted to
the Regulatory Commissions, and it must be undertaken
on a regular, timely, and annual basis.??

iii. Regulatory Commissions must undertake truing up on a
regular basis, immediately at the end of the financial year
so that any discrepancies between the ARR and the
revenue realised through tariffs is brought to notice and
can be rectified in a timely manner.®® This is necessary so
that the burden or benefit of present years is not carried
forward to future consumers, and delay in truing up
could lead to imposition of carrying costs and cash-flow
problems for the utility.54

iv. The tariff determined by the Regulatory Commissions
must be cost-reflective as per Section 61 of the Electricity
Act.es

v. Regulatory Commissions must not ordinarily leave
revenue gaps or create regulatory assets, and when it

does so in exceptional circumstances, it must comply

60 0).P. No. 1/2011 (supra), para 47-48; O.P. Nos. 1 and 2/2012 (supra), para 15,

61 .P. No. 1/2011 (supra}, para 66.

62 0.P. No. 1/2011 (supra), paras 59, 65(i} and (ii}; O.F Nes. 1 and 2/2012 (supra), para 15.
6 0.P. No. 1/2011 (supra), para 65(i) and (iii).

o4 ibid, para 57.

55 ibid, para B5(iv).
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with the provisions of the Act, rules and regulations on
the issue;®6

vi. In case a Regulatory Commission creates a regulatory
asset, it must allow carrying costs to the distribution
utility, time-bound recovery and a liquidation schedule,
and ensure that neither the financial position and
liquidity of the distribution company nor consumer

interests are jeopardised.57

69.9 We reiterate that the Regulatory Commissions must call for
ARR, ensure that tariffs are determined, and that truing up is
conducted in a timely manner, by exercising suo motu powers il
necessary. In case of non-compliance with these directions, the
APTEL has the power and duty to call for an explanation, ensure
accountability, and monitor compliance by the Regulatory
Commissions, Similarly, the APTEL must exercise its powers
under Section 121 to ensure that the legal principles on regulatory _
asset laid down by us in paragraph 67.3 hereinabove are complied
with by the Regulatory Commissions, and it must monitor the
same. In case of non-compliance, the APTEL must issue such
orders, directions, or instructions to the Commissions as may be

necessary to hold them accountable.

&6 1hid, paras 62, 65(iv).
57 ibid, para 62(iv); O.F. Nos. | and 2/2012, para 38.
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11. Conclusions.

70. In the following ten sutras, we have examined the issue
relating to regulatory asset, its position in the regulatory regime for
determination of tariff, the duties and accountability of the
regulators - the Regulatory Commissions and then powers of the

Appellate Tribunal for Electricity to avert a regulatory failure.

L Electricity is a public good. Its generation, transmission, and
distribution are statutorily regulated to ensure access to supply, on

a non-rival and non-exclusive basis.

II.  Being a material resource within Article 39 of the Constitution
of India, Part-IV of the Constitution must inform the generation,

transmission, and distribution of electricity.

III.  The statutory regulators, i.e. the Central and State Regulatory
Commissions alongwith Union and State Governments and other
stakeholders are equally bound by the mandate under Part-1V of the
Constitution for its equitable distribution. This duty is predicated on
the independent, efficient, objective functioning of the electricity
commissions. They must guard themselves against ‘Tregulatory
failure’ and in particular ‘regulatory capture’. The interpretation of

the powers and function of the Regulatory Commissions have to be
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such that there is no regulatory vacuum, in that there is no

unallocated residue of power of regulation.

IV. Tariff determination is a regulatory function and it is the
exclusive province of the Regulatory Commfésions. Tariff
determination involves multiple variables requiring the regulators to
act with expertise and also with certain amount of flexibility.
Creation of regulatory asset is a ‘measure’ that the Commission
adopts for good governance of tariff. It is also a recognition of
revenue recoverahle by distribution companies, and as such, it is dn
enforceable right, though only through tariff determination for later
years. This ‘measure’ gives rise to correlative obligations of the
Regulatory Commissions to manage it efficiently and allow easy

Liquidation.

V.  Disproportionate increase and long pending regulatory asset
depict a ‘regulatory failure’. It has serious consequences on all

stakeholders and the wltimate burden is only on the consumer.

VI.  Laws encompassing the creation, continuation, and liquidation
of a ‘regulatory asset’ are located in the Act, National Tariff Plan and

Policy, Rules, and Regulations made under the Act, as interpreted
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by the APTEL. The combined effect of this legal regime is the

statutory obligation on the regulator(s).

VII. Ineffective and inefficient functioning of the Regulatory
Commissions, coupled with acting under dictation can lead to
regulatory failure. The commissions are accountable for their

decisions, and they are subject to judicial review.

VIIl. Apart from examining the legality and propriety of the orders
of the Commissions in appeal, the APTEL has extraordinary powers
under Section 121 to issue orders, instructions or directions for
effective enforcement of the regulatory regime. This is one of the

most important powers allocated to APTEL by the Parliament.

IX. We have affirmed the limits of creation, continuation and
liquidation of the regulatory asset, recognised the obligations of the
Regulatory Commissions, and directed that they will be accountable
and subject to such orders, instructions or directions as the APTEL

may issue in this regard under Section 121.

X. The regulatory regime under the Act is a complete code
enunciating rights, prescribing obligations, and laying down the
mechanism for course correction. The effectiveness of these laws

will be reflected in the will to enforce them.
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12. Directions.

71. For the reasons state above, we issue the following directions:

(i)  As a first principle, tariff shall be cost-reflective;

(iij The revenue gap between the approved ARR and the
estimated annual revenue from approved tariff may be in
exceptional circumstances;

(ili) The regulatory asset should not exceed a recasonable
percentage, which percentage can be arrived on the basis
of Rule 23 of the Electricity Rules that prescribes 3% of the
ARR as the guiding principle;

(iv) If aregulatory assetis created, it must be liquidated within
a period of 3 years, taking Rule 23 as the guiding principle;

(v) The existing regulatory asset must be liquidated in a
maximum of 4 years starting from 01.04.2024, taking Rule
23 as the guiding principle;

(vi) Regulatory Commissions must provide the trajectory and
roadmap for liquidation of thé existing regulatory asset,
which will include a provision for dealing with carrying
costs. Regulatory Commissions must also undertake strict

and intensive audit of the circumstances in which the
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distribution companies have continued without recovery of
the regulatory asset;

(vii) Regulatory Commissions shall in general follow the
principles  governing creation, continuation and
liquidation of the regulatory asset, as laid down in
paragraph 70, and also abide by the directions of the
APTEL summarised in paragraph 69.8;

(viii) The APTEL shall invoke its powers under Section 121 and
issue such orders, instructions or directions as it may
deem fit to the Regulatory Commissions for performance of
their duties with respect to regulatory asset as enunciated
by us in this judgment and as per the orders of the APTEL
in O.P. No. 1/2011 dated 11.11.2011 and O.P. Nos. 1 and
2/2012 dated 14.11.2013.

(ix) The APTEL shall register a suo moto petition under Section
121 of the Act to monitor implementation of above
directions (v) and (vi) till the conclusion of the period
mentioned therein.

72. With these directions, the present writ petitions in W.P. (C)
No. 104/2014, W.P. (C) No. 105/2014 and W.P. (C) No. 1005/2021

and the present civil appeals in C.A. No. 4010/2014 and
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C.A. No. 4013/2014 against the APTEL’s order dated 11.03.2014

stand disposed of.

........................................ J.
[PAMIDIGHANTAM SRI NARASIMHA]

........................................ J.
[SANDEEP MEHTA]

NEW DELHI;
AUGUST 06, 2025

12.  Learned counsel further invites our attention to the assessee’s detailed synopsis at pages
239 to 243 that the Delhi Electricity Regulatory Commission “DERC” therefore filed its
Miscellaneous Application nos. 1699 & 1700/2025 before their lordships on 05.09.2025 which
are yet to attain finality. Meaning thereby that the above issue of the assessee’s recognition of
revenue regarding its regulatory assets amounting to Rs. 8,27,79,00,000/- is yet to attain finality
so as to be held has to have accrued as income in its favor without any reasonable certainty
forming a condition precedent in light of Chainrup Smapatram vs CIT (1953) 24 ITR 481(SC);
reading as under:

“While anticipated loss is thus taken into account, anticipated profit in the shape
of appreciated value of the closing stock is not brought into the account, as no
prudent trader would care to show increased profit before its actual realisation.
This is the theory underlying the rule that the closing stock is to be valued at cost
or market price whichever is the lower, and it is now generally accepted as an
established rule of commercial practice and accountancy. As profits for income-
tax purposes are to be computed in conformity with the ordinary principles of
commercial accounting, unless of course, such principles have been superseded or
modified by legislative enactments unrealised profits in the shape of appreciated
value of goods remaining unsold at the end of an accounting year and carried over
to the following year's account in a business that is continuing are not brought into
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the charge as a matter of practice, though, as already stated, loss due to a fall in
price below cost is allowed even if such loss has not been actually realised.”
(emphasis supplied)

13. It is in this factual backdrop that we first of all observe that so far as the learned
lower authorities’ action making the impugned addition of Rs. §,27,79,00,000/-
regarding the assessee’s “regulatory asset” (supra) is concerned, we find not merit to
sustain the same since it could not be held to have accrued as a taxable income going by
the “reasonable certainty” principle. Coming to the latter head of notional income
addition of un-billed revenues, we deem it appropriate to grant it part relief to the extent
it has already recognized the very revenue in the subsequent year A.Y.2011-12. Coming
to the remaining amount if any, we are of the considered view that going by the very
analogy of notional income based on unbilled revenues, the same could not be held to
have accrued in light of Chainrup Smapatram vs CIT (1953) 24 ITR 481(SC) for lack
of any reasonable certainty thereof. The assessee’s instant substantive ground no. 4 to
4.3 are accepted and its substantive ground nos. 5 to 5.2 are partly accepted in very

terms. Necessary computation shall follow as per law.

14. The assessee’s substantive ground nos. 6 to 6.1 plead that both the Assessing
Officer as well as the learned CIT(A) have erred in law and on facts in making addition
of Rs. 21,66,74,952/- on account of short capitalization of personnel cost and overheads
to the value of assets. The assessee submits in this factual backdrop that the learned
CIT(A) could not have held that personnel cost in its case ought to be capitalized @ 10%
of the employee cost as per the “DERC” directions without appreciating that its method

going by the book entries was very much a scientific one based on a rational approach.
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15.  We have given our thoughtful consideration to the assessee’s and the Revenue’s
vehement submissions reiterating their respective stands. We are of the considered view
that once the prescribed authority i.e., the DERC has already settled the issue with 10%
of the employee cost to be considered for capitalization as per its statutory jurisdiction
vested under the Electricity Act, 2003(supra), the same ought to be prevail being the
expert body in the specified sector. We thus find no merit in the assessee’s instant

substantive grounds which are hereby rejected in very terms therefore.

16. The assessee’s substantive ground no. 7 pleaded in the instant appeal challenges
both the learned lower authorities’ respective assessment and lower appellate findings
invoking section 40(a)(ia) disallowance of Rs. 2,27,92,452/- for non-deduction of tax
deducted at source “TDS” u/s 194J of the Act in respect of trading margin paid to RTL
and BYPL. After vehemently arguing for sometime that TDS is not liable to be deducted
on wheeling and transmission charges as well as an instance of genuine non-tax
deduction it may be allowed in the subsequent year(s) in which the payee concerned has
paid his taxes qua the impugned payments. Faced with this situation, we deem it
appropriate to direct the learned Assessing Officer to verify all the relevant facts
regarding the assessee’s preceding alternative plea as per law in consequential
proceedings. The assessee’s substantive ground no. 7 is partly accepted for statistical

purposes to this limited extent.

17. Lastly comes the assessee’s section 80IA(4) deduction claim raised in both the
lower proceedings which stand declined in the assessment order as upheld in the lower
appellate discussion. The learned CIT(A) detailed discussion to this effect reads as

under:
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5310 1t is contended.that the AO has siréd in not allowing ﬂTB dedUcﬂ I
u/s BOIA of the Ihcome TaxAct, 1961 poai A

-351 - M/s BSES’ Rejdhani Fower Lid.
N > . Appeal N3.189/13-14

stte

. 581.2 The AO observed ﬁuring the course of assessment proceedings

that the assesse cbmpény filed a claim on 04.01.2013 claiming it to‘be eiigible -
of deduction ws B0IA(iv) of the' Act and hence; the same should be allowed.
However, the AO was. of the view that there is no pmmslon under I e Incone
Tax Act 1961 to make amendmenl in the re.turn of income by modification,
based on an appl:callon a‘! the assessment stage without rev:slng :ls return of
income, as per the provismns of Section 139(5) of the Act which ought to have
been filed on or before 31.03. 2012 However, the claim was made only on
04.10.2013, which was ‘beyond the prescribed peried. for filing the revised
“Return of Income’ for the AY 2010-11, Hence the AQ treated the claim of the
assesse for deduct]an u/s. B0OIA as invalid. The AO -also cons!dered the issue
for determination as to-whether Income, as claimed by the assessba eligible
for deduction u/s 80IA(d){:v)(c) is ‘'derived frorn eliglble business or attr:butable
to eligible business”. The AQ held that lhe assesse company had. not fulfilled
the condition laid down ufs 80IA(1) r.w.s (4) of the Act and therefore, not
ehglble for deduction u/s 80IA. The AO followed the ratio of- decﬂston of the
Hon'ble Supreme Gourt of India Leather Corporation (P) Lid. V. CI{ (SC) 227
ITR 552, where the Hon'ble Court” held that if any income of the assesse
company is held to be_ellglble for deduction u/s BOIA, than i lhas lo be
compulsorily derived from. the eligible business. The AQ.further noted that in
the case of the assesse,'i.t had not given full d'_e-tans of other entire income as to
which part of the Tncome is “derived’ from eligible business and which part of
‘Income is ‘attriblitable’ to the eligible busir-;ess as the assessejhad been

claiming the deduction u/s 80IA on the entire. income, bul many component of
its income eg. Interest inc_cime, late payment .surc'lharge (LPS), income from use
of electric poles, subsidiary received by the asséé‘.se elc could not b? said to be
derived from eligible buslnefss Moreover. the AO was also of the opinion that
the assesse has not fu!ﬂled the condition laid down in Section B0IA(2) of the
Act that prescribes that the deduction uls 80IA could be claimed by the assesse

. company for any 10 consecutive assessment year out of 15 year:l beginning
from the year in which the undertaking generales power or Iommences
1ransmlssmn or d|str|bullon of power or under takes substantial renovation and - e
\'modemlza[:on of the ex:sl.mg transmission or. dlsmbulion lines ang this duraiian

"‘ 1;“

of 10 years is at the option of the assesse that whether the. asses{i wa‘nts“ﬂo &l
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+352- MIsBSES Rejdhari Bower Lid,
Appeal No‘.mm-u

* claim the deduction u’s 80A & from which assessment year i.e me assesse

has 10 exercise the oplion every year, whelher the assesse desires lo claim the

deduction u/s BOIA far current year-or not. In case of the assesse, me first year
of operation was F.Y 2002-03 (AY 2003-04), in which the assess company

y e X |
had to exercise the option of claiming the deduction ufs 80IA. However, the
assesse cbmpany did not exercise such option in its return filed for the AY

2003-04 or In subsequent assessment -,rea‘rs uplo AY 2008-10. i Eve'n the claim

€: was not put forward for the AY 2010-11, under consideration and thlefelore the
'..,.. assesse had lost the right to exercise the. oplmn The AO further stated thatthe
'-.. \,1 - - assesse did not !uiﬁt the condition laid dowr i in 80IA (3) of the Ad e itis not
3 formed by splitting up or the recensiruction of 4 busmess already ln axistence
= and it is not formed by 1he transfef loa new business of mach[nery or plant

previous!y used for any purpose and that §echqn 80IA(3) is applicable for all
deductions ¢claimed under the provisions of sécﬁén B0IA. The AD emphasized
fhat the assesse company was formed by splitting up or reoonsimchon of
erstwhile Delhi Vidyul Board {DVB) and lherefure the condition as specnf ed in
clause (i) of subséction B0IA(3) remained uncomplied with, The; AD further
held that the assesse is nol even covered by 'proviso’ of section &IA{S}. that

stipulates that nothing contained is Eubseciibn 80IA(3) should apply; in the case
of transfer, either in-whole or In part, of machinery o plant previously used by a
State Electricity Board referred to in clause (7) of section 2, of thIe Electricity
Act, 2003 (36 of 2003), whether or not such transfer is in pursﬁpnne of the
sphttmg up or reconstruction or.rgorganization’ of the Board, Undef Part-Xlll of
the. Acl, that applies to any Sla!e Electncjty Board, The AQ crted the non-
applicabllity of the said pmv!so on the ground that the said pmwsln came Into
effect from April 1, 2008, bul the assesse wmpany came into Ope!’atmrt in F.Y
2002-03. The AO further held that provisions of Section BOM{4>(N} are not
fulfilled by the assessé CO!'I"ID!an? asa pemsa!‘oﬂf Section 80IA 4){?\:} shows that
the deduction under section 801A{4)(iv)- could be claimed by an assesse who

tul?'l!s all the conditions le. !t starts transmission or distribution by laying a

i Mrk of new transmission ot distribution lines at any time dunng the period
“ <be npl ig on 1% day of Aprfl 1999 and ending on the 31 March 2013 ang it

. \ - UR jfakes substantial renovation and modemization of the exisi ‘network. 0[3
“=Yransmission or distribution fines at any fite durmg the period beglnn!wn Ihe'.?"
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1% day of April 2004 and endu‘lg on 31* day of march, 2013, The AO was of

the view that the assesse company had to c_u_mu!atwely comply with all the
clauses of section BOIA(iv), which it had failed to Iulfill, being engaged only in
opération of dislrib_uh‘bn of power. The AO alsp cited the provisionsflof Section

. BOIA(7) of the Act, that provides for the deduttion u/s B0IA to be alldwable anly

- on the condition of a_hc._tit-ﬁy-.an accountant, as defined in the Expldnation below
subsection (2') of Section 288 and the assesse {urnishes, alongwith.the return
of incoms, the report of such audit in the prescribed format duly slgned and
veiified by the.such accountant (Form 10CCH). The assesse, however, had
not $ub mitted the said repoit on or Yefore tha filing of its retum of income uls
139(1) of the Act. On this ground also the assesse was held not alig"ble for its
dalm of deduction u/s 80IA of the Act,

5313 The appallant company hawaver pleaded that it L's el\gible for
deduction u/s 80IA 4{iv)(c) anl 10 consccutwe years out of the biockfof 15 yeais
which start in the instant'case w.e.f FY 2005-08 (AY 2006-07), as}\ underiook
substantiai  renovatlon Innd- modernization ‘of the existing :netwnrk of
transmission or drstﬁbutidn line during the F, Y 2004-05 & 2.005-06 & there was
an Increase in the plant & machinery relatlng lo the networkof tlansrn[ss{on or
distribution Tines of more than 50% of the book value of s plant &
hachlnery as on 1% day of Apri, 2004, Howaver, due to bfclﬁl forward
losses/unabsorbed depreciation as per the ﬁ;misions of Income Tax Law,
deduction available 10 the assesse company ws BOIA was NIl & accordingly the
same was reflected in its relun of income. However, when the assesee
company was sublscted to Special Audil ul§ 142(2A) of the Aél and show
: cause notice receivéd from :-lh_ﬁ AQ, in which a number of additions were °
proposed to be made; the appellant company {zléd fts claim for d"e@.n:tlon ufs

BUIA during the assessment p'rucaedings Mo,réﬂver as per the provisions of
suh sechon 7 of section BOIA of the Act, the. Charteren Accountant's cel‘ttl"cate.
BQ‘E"&J:CCB is required to be filed while claiming deduction fori'me previous

| t to the assessment year In which deduclmn is clalmed and there is
ent of filing the form 10CCE for the ‘year in which substantial
Sn took place. The appeliant company is alse covered t:l,r the proviso

lo secﬂon 801A(3) as at the time of makung claim in the AY 2011- 1!2 the provisg
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not re!evant The sppeﬂant has also cited that in the case of Mis North Defhr

Pcwer Ltd, (N DPL), which Is another power distribution company 5upp1y|r|g
|

..power to the North, & North West of Delh, the deduction uis BOIA is allnweid by

Ihe concerned AQ. The AD.also stated that deduction us BOIA of the Actiwas

. fequired to be computed in Jight of positive income assessed in the ;“:-:TII

grder for which the reliance is'placed on the following case laws:

() Continental Construction Ltd. V; Union of India & others 185 ITR
230 (Del) ' )

ll:ii) CIT V Valli Cotton Traders {P) L'td 288 ITR 400 (Mad)

The appellanl has also;invited the altenhon to the provision of Artlcla 265
of the Constitulion that taxes should nol be mpoaed save the authority of Iqw

% =

. Even on merits of the case, the appel!ant has ctarmed thal is was E-I}g:ble
for deduction u/s BOIA' of the Acl as Sec!ian 80IA(4 Jiviic) provides a 11'}[1%
ldaductron of profits and gain's derived frorn an eligible ‘business.  In tern of
tiause (¢} ol subsection (4) of section BOlA of the Act, the appellant uru:ler took
fuhstanﬂah renovation and modernizalion w.e i, F.Y 2005-06 (AY 2008-07) and
was therefore eligible for deduchon @ 100% profits derived from such eligible
Busmess for a perod. of 10 consecutive years out of block of 15 Years,
{nciudlng on Late Payment Surcharge (LPSC), Income from use of electric
joles and subsidy ete. which |is dlrecﬂyf ma:clrlcably linked to the eligible
’ bus!‘iness of-distribution of power. As rsgards lhﬂ AQ's observation that option
o be exércised in the first year of 0pe;at|on te pre\nous year relevant to
[he Assessment Year 2003-04 the sime.is eﬁ'oneous as though the appelant
meeligible for deduction beginning with- ‘the AY 200607 due 1o its
nderlaklng substantial renovailon and modarmization in the ,previous |year
reievanl lo. AY 2006-06 anti 2006—0? !herefore there is no gquestion é)f its
tf ‘ophon in the ‘AY 2003-04. The perlcd o fifteen years doeb not
\é,é’ In"with ‘the. first year of start of operation. The AQ failed to
L! appe!l:—hni claimed deduction u/s BOIAL4)()(c) of the }\m on
’ (ertaking substantial renovation and modemization of exisbng
ﬁr&msmismon or distribution lines in the previous year relevant to the St o4
"‘fears 2005-06 & 2006-07 and cqnsequentty the appellant became R]@be ro &i.i
cERTIFIED TRY UE C ;um" il

I" FPIB:S .‘.{lhqnl PO .'m

Lo
'\u'.hu"‘ bty
+
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.. dedutlion beginAing with the AY 2006-07. Further Section B0IA of the Act does

not require th.at the years in which deduct:‘on" would be claimed should be

specified in-the very first year in which the ansassee commences ihe eligible

business and in any case it wth be irnpr‘aciical hvacausa an assessee would

-not know when it wou!d start. eamlng proﬁts from the undertaking. Dn the ather

hand, Section BOIA perm:la the option. to be axercised in the yaa[ in which ) 1

assessee seeks to claim deducﬂm for the ﬁrst line, . The AO also dew;ed the '

dedudmn to the assesgee on tte gronnd that *it was not . eligible to claim

deduction ws 80IA(3) cf 1he Act as it was merel)r involved in distribution of

power, thereby mp‘iy:ng all clauses (a) to (& should have been comphed with

cumulatively by the gssassee Hmuar clauses {a} to (c) of seclion

aélA{d,)(iv) of the Act are mutually eu‘du'swa and therefore, need nol be

salisﬁed-cumuialively by the appellant. The AO fusther held that the‘deductﬁon

i, was ﬁd!"availahle U/s-BOIA of iheAc! as the repo-rt of the Chartered Accountanl

was not-furnished alongwiln the return of income as mandalted. in s*rb section

(7), thereof. chwevar the appellant ha.a already enumerated the

eircumstances In'which .claim of deduction u/s BOLA(AI) of the Act wa tr!c:t made

in the Return of Income, during the course, of assessmahl' The report of the

Chanera& Agcountant was ip the said c:rcumsianoes not filed aroﬂgwnh the |
|

EE Oy ox

Lﬁ - 3

PR

return of iIncome but during the course of assessmen[ it was fi !sd The posilion’
of Taw 1s. well settled that Teqmmmeﬂ‘; ot fling report, of the Chartered
- Ar;mumant is mandatory but fiing the " sama alung with return of jncome is
“ . ditectory; as held ‘by lrlon'ble High Court of Deihi in CIT V. Contimeters
Eloctricals (P) Ltd: 317 |r~rR 249 & CIT V. Avis, Computers India (P) Lid. 178
Taxman 143. Fur!her there is no further reqmrement ‘that the asseésee must
nemssarﬂy reflect that the investment was made in the books of éccount in
' order to ;..eilgible for deduclion under, sacﬂon 80 JA and that the only

e ﬁ'@ c@ssessee must” undertake “substantial r&nov!al.on and

during the panod of 01. 04.2004 to 31032013 substantial - renovation and
modernization of existing ne:twoﬂc of transmnssnon or distribution lines is an
aﬁglble busmess for clalm of such deduchon 'Subg.tanhal renowauon a‘nd-

113

www.taxcode.in



Case Citation: (2026 taxcode.id 417 VPK2014
M/S. BSES RAJDHANI POWER LIMITED

2l b e P i e A
Ve i_, e T

-356- M.I's BSES Rajdhani: Power ‘Ltd

‘Appeal Nb.185/13-14
J »~

transmission of dﬂtr'butlorr{EnEs by at least 50% of the book value of sucﬁ piant
and machinery as on 1% April, 2004. The undu:r'ly:ng Ihl@.f‘lilbl‘l] is that to

Incentivize cap:ta‘l 1nvesiment for improving dlsinbullon network, +Funher in
.wew of the on going reforms aof the Stale electricity 130ards :he1teslr|ctmns

Imposed on the transfer qf old glant and machinery and sprttigng up of an old
- buslness shall not -apply int lhe: case of sﬂfting up or recbhstruction or
reorganizaticn of State' Etec:tnaty Board (prm'Psu lo sub-section (3) of section
80 1A, Section 80" IA therefore provides that the abjactive of such tax benefit is
to encourage prl‘vatﬂ sector parﬁdpaljon by way of Investments in cfevelopmm
of infrastruciure settor. The mtenimn of this.section is ndt to give ta# benefil for

the persons who marely execu:e the civil ':Onsmlctnon work or any lnthe.-r works

i % " contract awarded by any person including the Canlm! or State Government,
|
id Thus the assessee who is entitled to claim ;deducnon undgr this =ection is a
- I b ' person who makes the investment himseli and executes the inffrastructural
r ) J developmenl work. ] i . d
! Ao
' 53142  Further, deduction u's 80 1A of the Act is available to an ee

*for profits & dains-of an undertaking or enterpiise "derived' from an eligible
business, The courts of law of the counlry have genﬁrally.inlerprelé‘d the words
“derived from' nérrowly‘ o mean ‘to trace irom a source, arise from and
originate in'. I’ Cambay Eiectﬁc Supply Co. Ltd. V. CiTHB‘r"B) 113{ITR 84(5C),
it was observed by t!'le Hon'ble Couri that, the- words denved from'’ are narrower
in scope than the words attn‘butable to'. Slmilady in CIT V. Sterling Foods
(1994) 23? ITR'579{SC), it has been held that’ wherel the nexus between the
profits and gains and the industrial undertaking | is not dlrect but mc!dental such
income cannot be: regardad as having been dem.red frorn industnal]undertakmg

__lhe said undertalung musl be the "source’ of . Ihosa prof' its.

- TN
is hot directly refated to the business or undertaking will not be
e&:gjbla for deduction ufs B0 JA(V)(2). in 1he case of an-assessee engaeged in the
business of transmlssion & dis!r&:uhon of e1ectncﬂy Therefore norma!!y an,

lhe profits arising on account of sala nf energy or EW

[
L4
2 i \ED 1 R
— ek ' c.th “;_ Raya™
Faf
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miscellaneous income on any acmun' eq, mamtennnce cha{ges replscemen:

of bunt meters, isslan mrears, inspestion fees, rewnnectiun lees,
miscellansous recovery from' suppfiers, Late Payment .aurcﬁarge (LPSC},
. Income frem use of eleclric poTes subsidy elc mnnnl be daimed as Income
. derived. from eligible busmess& tharofom in normal parlance the samb cannat
be allowed as deduction ws.80 1A of heAct, As stated above in CIT v. Sterling
Foods -{supra). for claiming the deduction uls B0 1A of the Act, il is to be first
established that the profit and gain were derived from the indusirial undeﬂa!ung
and it is Just not sufficient that the commercial canneclion .is established
betweeri “the profit ‘earned and the indu_a‘t_r'.ial undertaking. The ?ndust{ial
undernaking ilself has to be actual source of the receipt of the amgunt, The
mdustrial undertaking has i_ii,'ectly to yield profit, It should be direct source & not —

merely a mean to earn the same. If any Income arlses: not by virtue of normal
aclivity of the industrial undertaking but merely incidental to the business will
i not qualify as tha direct source. y

5.31_4.3 There is futher-a proceduml as well as CIII'BCIOFY col .Iianoe as
regards eligibility of claim w/s 80 1A eg. deduction is not allowed unless the
assessee submits a return of income on gf befor;: the due date spec.ijlﬁed under
section 138 {1) of the Act (Sec 138(1) & BOAC, Also the deduction;uls B0 |14
; from profils and gains. derived from an undertaking shall hot be s:admissi!ﬂa -
g unless the acesunts of the undertaking fof the' previous year re!e\fant to the
4
E

assessment year for which the deduction Is claiimed have been audited by a

ar tant alnd_‘ the furnfshes along with his! ratum of |

income, the report of such audit in Form Nu.10 GCB, duly signed and verified |
. by such accountant, In CGIT V Panama Chemical Works (2000) 215 ITB 584
' (MP) s been held that the word * alongwith” does not nscessanuf mean that !
.‘ bmﬂd be submitted alongwith 1ha ré!um of incorne, it only means [
¥ V'E\“?h,j 19 the AO al the time of asaessment_ Hence, benefit under -
A cdnnet be denied if such report is made svailable'to Ihe AD ;

‘bel‘o\é%orﬁvla/mn of assessment. . ] . |

53144 However, the Finance (No.2) !\cl 2008, had inserted %Mecilon

(5} to section 80 A of the Act 1o provide that, where the assessee falfs to make a

clalm in his or her return of income fat any deduction, mleralua undewnwsw
%&fﬁ%\r

}\ul"“
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of Ch VI A under the heading “C' Deduction in respect of cerain incomes’, no
deduction shall be allowed under the respectiye section.

e e " 53145  Evenin the case of Goetze (Indfa) Ltd. V., cIT @006'[) 284 TR
[ y 323(8C), it was held by the Apex Courl thal the AQ has no power ta enterain
f"‘ A = : the claim made by the-assessee other than wr.rrg a revised return. ‘I'here[ore
bos even if the appellant's cla:m ufs 80 1A of the Acl is found 1o be acm‘:plable on
Ir g merits for profits "derived’: from elighle business ie sale of energy/power, yet
the assessee cannal dsrrn deduclion ws 80 1A of-the Adt in'visw of the specific
' - insertion of sub-r.ectnrl ‘B0 A (5} of the Act by the Finance (No.2) Act of 2009
Therefore, the appenan.t gets no relief on this ground of appeal,

18. We have given our thoughtful consideration to the assessee’s and the Revenue’s vehement
submissions reiterating their respective stands. We find that there is one crucial fact which
clinches the issue against the assessee and in the department’s favour. We notice from a perusal
of the case records that it had admittedly filed a letter dated 04.10.2013 along with Form 10CCB
audit report claiming section 80IA deduction herein (page 449 of the paperbook). It is in this
factual backdrop that we are of the considered view that the learned lower authorities could not
have accepted the same going by section 80A(5) of the Act that such a claim ought to be raised

in a return only as held in EBR Enterprises vs Union of India (2019) 415 ITR 139(Bom.).

19.  We further make it clear whilst holding so that although the hon’ble jurisdictional high
court in Principal Commissioner of Income Tax v. Shri Jai Shiv Shankar Traders Pvt. Ltd.
(2016) 383 ITR 448(Del.) has treated even a letter as a return for the purpose issuance of section
143(2) notice, the very analogy could not be held as applicable in an instance involving Chapter
VI deduction claim wherein the legislature has specifically prescribed that the claimant ought
to file its return to the very effect as is the case made out in both the lower proceedings before
us. We thus find no merit in the assessee’s instant substantive ground no. 8§ to 8.2 which stand

rejected in limine .
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No other ground or argument has been pressed before us.

20. This assessee’s appeal ITA No. 4273/Del/2014 is partly accepted.

21.  We now advert to the Revenue’s cross appeal ITA No. 4479/Del/2014 wherein its first
and second substantive grounds seek to reverse the learned CIT(A) action accepting the
assessee’s contentions directed against the Assessing Officer’s assessment findings disallowing
depreciation on recapitalized assets amounting to Rs. 66,27,782/- as well as against all repairs
for old transformers amounting to Rs. 63 lakhs claimed as revenue in nature; respectively. The
learned CIT(A) impugned lower appellate discussion to this effect reads as under:

sy

S It is ‘contended:that the AO has: erred i making the d|saliowance
aggregaling lo Rs.1,29,27, 782/- on account of addition of recap;talzzed assets,

5 52, . The AU noted that total assets recapitalized during the year
amounts’ to Rss44 81,091/~ However, since the assessee ha{i failed to

. furnish documentary evldence for the cost recogmzsd the claim of dbprematmn
amounting to Rs.es,zl_?,?az/- calculated @ 15% based on-assets put 0 use was
disallowed by him. The AO also held that cost ;fifepairs for old t[aﬁtt:former as
debited in P4L.A/c are capital In nature as these cost of repalrs pertalns 0 the
assels recapitalization ahd'me assessée alé'o failed to provide the: details of
such cost of repairs “The tétal addition to assels were at Rs.298 93 99,553/
and total recapitalized asséls were-at Rs.6,44.81,001/-, Accordmgly, 0.63
crores [(6,44,81 091f298 93,99,563)x 29.06 croras)] -out of total lexpenses
amounlmg to Rs.29.06 crores was disallowed by hm.
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5.5.3. The appellant had capitalized lhe" value of. fixed assets at Rs.
298,93.99,553/-, that Enr;lu[ded an amount of Rs. 6,44,81,081/- on account of
recapitalized assets, .-Fro_rthe_r expenditure incurred onsaccount of repairs to old
transformers was claimed as revenue dedustioh by the epbe‘ilant il“*i::r\a.rewer
the appeiiant pleaded that-the AO'on an ad- hoc basis disaliowed de reclation
of Rs.66,27,782/- & z‘urlher disaifowed Rs.63, 00 0&0/- ‘as. expendrlure incurred
on repairs of -old transformers holding the same.to: be cap:taf in nature The
appellant emphaslzed the fact that it used transformer in :{s bus:ness of
distribution of power & .when the said transformérs become defective &/or
require repairs/or replacement on account of enhanced load etc, 'the said
%@i{ﬂnﬁear& replaced by new transformers, which are ‘duly oaprtahzed in
'‘the bg \E/b of‘account at aclual cost, at the time of their :nstallaﬁoh Even
t oqgt‘g, un'der;the block of asset.concept, depreciation is. allowed on‘ ‘block of
;J;ﬁ\ s-uch transformers connnue to form part of thé blockl the old
%f' ers, for sake: of control, returned to stores in used batch v-‘}th “Zero -y

S
Value?®, Therefore, the. transformer is repalred & the cost J repalrs bemog;

: Repair & Maintenance Expenses s:mplmlor is charged to revenue & the said
repaired transformer are thereafter reissued or remslalied at other place at
'Zero Value' only & thus "hey are recapitalized - at Zero Value Plus cost of
instalfation, departmental chdrges & borrowing cosls in fact - add:tronal cost on
account of recapitalized assets’ represented additional capitahzatxon of
installation costs in respect of the old trensfor_mers at new Tooatron. the original
cost of which had already been capitalized ira',the books of accounts earlier at
the time of original installation & formed part'of re!eva.nl ‘block of assets’, that
the AO while comparing capitalized cdst of new lransformer with the
recap\lalrzed !ransformer failed to appreciate: lhat in case of new transformers
the capitallzed value mcludes the cost of transforrners a?ong with other costs of
installation but on the other hand, reissued o'd Iransformers to various srtes are

.capitalized with mstallatron costs only. Moreover no adverse comments were
offered by the auditor, whlle conduchng special audit u/s 142(2A} iof the Act.

(1554
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The AO in fact failed to point out any discrepancy in amount of expendlture
incurred on reinstallation of old. transformers which was capltahzed as part of
the cost of the assets falling in that block. & therefore, the appellantl had rightly
capitalized the aforesaid expenses to the cost of various fixed assets & claimed
depreciation thereon ufs 32 of the Act, at the prescribed percentage on the
‘wiitten down value' of the fixed assels, as defined u/s 43(6) of the Act to mean
in the case of any block of assets, the aggregate of the ‘written down vajue' as
on 01.04.1988 as increased by the ‘actual cost of any asset falﬂng within the
block, acquired during the prewous year, where the express:ori s%ctual gost” -
has been defined in sechon 43(1) of the Act to mean the actual cost of the
assel to the-ags@ssee reduced by that portion of the cost theref, if ¢ any, as has
been met directly or lndtrec tly by any person or authority. Therefore* the action
of the AQ in dlsallowlng depremahon of Rs.66,27,782/- on the cost of
recapltaiszed assets calls for deletion.’ S:mnarly, the further disallowance of

f ».. d

lreqmr egpemses on the ground thal the same pertajn to assets recapnahzed
\du tpg’g tﬁe year also calls for deletion, as the said expenses were lncurred by

4
\se:apge”amfon 'Repair' & Maintenance’ of existing old defective trérsformers

that were used for the business purpose & moreover the same d|d not result in

-acquisition of new assels or beneﬂts of endurmg nature lo be tn;the captta!
domain or accretion to the profit earning apparatus '
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5.5.4. Wmten down value of block of assets for purpose of charging
deprematson of currentyear uf/s 43(6) means. Gl

- o

() in the case of. as;ets acquired before the previous year, the actual cost
to the assesseé of all the assets falling within the block less all: depreciation:
‘actually aIIowed to him, : Here actually allowed means aotually :taken into
account and gwen effect m Any unabsorbed deprecrallon carned forward is

deemed o be deprematlon actually allowed.

(i | in the case of assets acquired in-the prévi'ous year, th;e actualicost to the
assessee, as defined w/s 43(1) of the Act, As per section 43(1) actuai cost”
means the actual 005{ of the-assets 1o the aqsessee reduced by tha} portion of
the cost thereof, if any, as has been met directly’ or mdlrectly by any other

person or authority,

5.5.5. The Hon’ ble Supreme Court held in the Challapalli Sugars Ltd Vs. CIT
(1975) 98 {TR 16?(SC) held that the term ‘actual cost' should be co!nstrued in
the sepse ‘which no corhmercial man would misunderstood and that the
accepted ruies of accounhng should be adopted for detemmining 1he actual cost.
The accepted accoumancy ru!e is.to include all expendlture necessarv to bring
such assets into existence and to put them. sn workmg condition and lt is wholly
irrelevant whether the.asset was acquired p__nor to the commené}emenl of

business or subsequent:to such commencement.

5.5.6. However, capital expenditure, uniess&héy'ara pant of cost of. f:éed assels
will get lost or disallowed for the © purpoges of deduction u/s
I7(VBABB(INGE).  Therefore, all those expenses relatmg to erecting,
commissmmng and’ installation would normdlly required to be capltallzed
However such capitalization should be in accordance with accwnung
prfnmplea.ﬁme pubhcanon by the Institute of Chartered Accountant$ of India
(1CATD Qn"Guléance Note on Treatment of Expeﬂdlture during ‘Constructlon
Penod@ﬁé’)untmg Standards 6 and 10 (Accounting for fxeb assets)
issued by the ICA! that alsp offer guidelines on capitalization & its acteptance,

as also elaborated by the appellant company. ‘
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5.5.7. Therefore, | am of tHe opinion ﬂ_)at-expénditure“ir;cu_rre'd by the appellant,
including inter aiia:' the installation cost, borrowing; cost and other charges etc;
were relating diréctly or i}?difectiy to the instaliation of the transformers & are
therefore, eligible to be inéluded in the actual ¢osl of the relevant bIo!cI-c of fixed
assets & therefore, the AO is hereby dtrected to allow deprec;atlon on the cost
of recapitalized assets. -

5.5.8, As regards the dlsalfowance of Repasr Expenses on lhe ground that
same peitains to assets reécapitalized during the year & were thus capital in
nature, it is. seen that the said expenses were incurred on_ repair and
maintenancé of old ,deféclive transformers, used for the purpose of Business &
that the said expenditure did not result in acquisition of ary new :assets or
benefit of enduring nature to be in the capital fi f‘eld The AO has raaled to make
a distinction between rep!aCemeni of part of thé fhachinery & the maéhlnery as

a whole.

5.5.9. In CIT'Vs. India. Ocean Garnet Sands Company(P) Ltd. (2007';:} 290 ITR
312 (Mad), it.has been held that based ori _tn'e facts of each case! amounts
expended forwards replacement of machiner.y“ would be considered R’:evenue in
nature as.they do not result in acquisition _pf any new-asset nor anyjcapital of
enduring nature. Simitarly,, in CIT Vs. Gllanjéi' Mills Lid. {2004) 265 TR 681
(Mad), it has been held that an expenditure that IS not deducitble u/s 30 to 36 of
the Act, can still be allowed as a deduction. under the residuary Sec‘:tton 37 i.e.
expenditure on replacement of old machinery is in the nature of accumulaled
repairs & not current repaii'-é. Therefore, thé Hon'ble High Court allowed such
deduction u/s 37 in place of Section 31 of the| Act. 5!

5.5.10., Explaining the distinction between Capital and revenue axpenéiture the
Ful/ﬁench of Hon’ble Delhi High Court, in the case of Airport Aulhontiy of India
/‘VS Q’I"f'{20‘11) 340 ITR 407 (Del) held that expenditure incurred to fine tune.
{ '3 Xadmg o ara;lons to endble the management to run the business effectwely,

(£ @ a ‘l profztably, leavmg the fixed assets untouched would be an

pen;iéf" 2 of a revenue natura even though the advantage oblamed’ may last
3 1

for an indefinite period.
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5.5.11. The Hon'ble Supreme Court in CIT Vs Madras Auto Semces (P) Ltd.
{1998). 233 ITR 468 (SC) held that by construcltng a new bui*drng. which
belonged to the lessor from the beginning, the assessee on‘.y oblamed an
advantage of securing a Johg lease of new and suitable businéss premtses ata
‘lower rent & that the assessee did not get any capital asset by spendmg the

-

amount. Thus, It waf feld that the expendllure was revenue in nature

5.5.12. The Hon'ble qupreme Court in the case of Empire Juta Company Ltd.
Vs. CIT (1980) 124 ITR 1 (SC) held that the purchase of Ioom hours for
removing restriction on the number of working hours for.operaiingi the looms
with a view to increasing the"{),r‘oﬁ!s; is in the na!,ﬁrs of revenue. expenditure u/s
37(1) of the Act. While holding so, the 'Honfble: éup;eme Colurt obfserved the

following:

“There may be cases where expenditure, even if mcumad for - ob(ammg an
advantage of enduring benefit, may, none the less, bo on revenue accoun! and
the test of enduring benofit may break down. Il is nol every ad:van{age of
emduring nalure acquired by an assessee ihat b'n'ngs the casalwirhfn the
pnnc;ple laid down in this test. What is marenaf lo consider is the na!ure of the
advantage ina commemaf sense and il is only whera the advanrage is i the
capital field that the expsndrtufe would be da‘SaHOWaba'G on an appﬂcat!on of this
test, If the advantage consists merely: in. fac.rffraﬂng the assesses trading
operations or enabling the management. and conduct of the assssseie business

to be carried out morfe efficiently or more profitably while leaving the fixed

capilal unfodchad, the expendilure would be on revenue account, eyen !hougq'
- t

the advantage may endure for an indsfinite future”: ; |

5.5.13. Therefore, consid‘Eriﬁ'g the fact aof the matter that the appeilé;nt had not
received any enduring benefit out of incurring of such expenses‘ that were
:ncurred by way of replacement of old & worn out parts elc of the machmery for
ru’nmng 1ﬁe busme%s efficiently & for the purpose of business exped;ency as
fs.lécﬁ &{mét as ‘enhancement in the capacity of the transformers, the: AO should
Me same as deduction us 31(1)f’37(1) of the Acl.- The] appellant,
th efgers ceeds on this ground of appeal: :
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22. It is in this factual backdrop that the assessee clarifies that it had capitalized value of
fixed assets at Rs. 2,98,93,99,553/- including recapitalized assets of Rs. 6,44,81,091/-
reinstallation of old transformers at new locations after repairs, installation, departmental
charges as well as borrowing costs in relation thereto. And that it had claimed expenses incurred
on repairs to old transformers as revenue in nature. The Assessing Officer in his assessment
order inter alia alleged that the assessee had failed to furnish its detailed evidence regarding
cost of recapitalized assets to disallow its impugned depreciation and further rejected revenue

expenditure claim on repairs of old transformers thereby holding it as capital in nature.

23. Both the parties vehemently reiterate their respective stands against and in support of
the learned CIT(A) above detailed discussion. We first of all deem it appropriate to observe
that the assessee has all alone filed its duly audited books of accounts wherein no specific defect
has been found. The very factual position continues regarding written-down value of its fixed
assets eligible for depreciation which includes actual cost as well as which is defined as
aggregate of the written-down value increased by actual cost falling within that block acquired
during previous year. We would again deem it appropriate to observe that the assessee is a
power distribution company wherein such repairs and maintenance as well as recapitalization
of its transformers and other equipment ; involving varying sums, could not be altogether ruled
out. Learned counsel further quotes Challapalli Sugars Ltd. v. Commissioner of Income Tax
([1975] 98 ITR 167 (SC) that cost of fixed assets in such an instance ought to include expenses
incurred for bringing such assets into existence to put them in working condition. The
assessee’s further case before us is the its repair expenses of Rs. 63 lakhs had been
mechanically disallowed on adhoc basis despite the fact that the same had been incurred on
day-to-day maintenance and upkeep of the corresponding fixed assets. Mr. Jain quotes

Commissioner of Income Tax & Another v. Sagar Talkies (2010) 325 ITR 133 (Kar) that till
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the time there is no increase in overall capacity, such an item of expenditure ought to be treated
under the revenue head only. The Revenue could hardly dispute that there is not even a iota of
allegation in the assessment finding that the assessee’s impugned repair expenses resulted in
acquisition of any new asset or increase in overall capacity; as the case may be. We thus upheld
the learned CIT(A) impugned lower appellate finding that both these grounds i.e., depreciation
claim on recapitalized assets as well as disallowance of Rs. 63 lakhs; in very terms therefore.

Both these Revenue’s ground nos. 1 & 2 failed therefore.

24. The Revenue’s 3™ substantive ground raised in the instant appeal is that the learned
CIT(A) has erred in law and on facts in deleting the bad debt disallowance of Rs. 72,24,36,602/-
made in the Assessing Officer’s assessment order. We notice herein as well that the Assessing
Officer had rejected the assessee’s impugned claim on the ground that it had failed to establish
the same as having become actually bad which could no more be held sustainable as per TRF
Limited vs CIT (2010) 323 ITR 397 (SC). This is what made the learned CIT(A) to delete the
impugned disallowance which hardly deserves to be interfered with. This Revenue’s instant

third substantive ground is rejected accordingly.

25.  Next comes the Revenue’s 4™ substantive ground that the learned CIT(A) has erred in
law and on facts in deleting section 41(1) cessation of liability addition of Rs. 4,30,82,719/-
made in the assessment order. We notice herein as well with the able assistance coming from
both the parties that this is not even the learned Assessing Officer’s allegation in the assessment
order that it was an instance of actual cessation of liability so as to trigger section 41((1) addition
held mandatory in Commissioner of Income Tax, Calcutta vs. Sugauli Sugar Works (P)

Ltd. (1999) 236 ITR 518 (SC). We thus find no reason to disturb the learned CIT(A) deleting
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section 41(1) addition in the assessee’s case. The Revenue’s 4" substantive ground is hereby

rejected therefore.

26. The Revenue’s 5 substantive ground raised herein is that the learned CIT(A) has erred
in law and on facts in deleting addition of Rs. 9,43,99,00,000/- on the issue of income
recoverable from future tariff ignoring the fact that income as well as right to receive the same
had duly accrued to the assessee. Both the parties very fairly inform us that the same is very
much related to the assessee’s substantive ground nos. 4 to 4.3 which already stand decided
against the department. We draw the very analogy herein to conclude that the learned CIT(A)
has rightly held the impugned future tariff income as not having accrued to the assessee as its

taxable income in very terms. Rejected accordingly.

27.  Next comes the Revenue’s sixth substantive ground seeking to revive the Assessing
Officer's action disallowing the assessee’s interest expenses of Rs. 8,52,90,253/- with
processing fee of Rs. 2,07,40,536/-, thereby holding it as capital in nature, and the latter item,
CAPEX loan, booked as capital in case in M/s BSES Yamna Power Limited, which happens
to be a company run under the same management and in the same line of business operations.
We first of all observe that merely because the assessee’s group company being run under the
same management has booked the expenditure as a capital, the same does not affect its right to
maintain its books at all. This is further coupled with the fact that it seeks to clarify before us
that it duly satisfies the relevant conditions under section 36(1)(iii) of the act i.e., interest is paid
in respect of capital borrowed which is utilized for the purpose of business, and such an item of
interest expenditure does not relate to the period up to the date of the capital asset being put to
use where the same is acquired for extension of an existing business, respectively. We make it

clear that there is no finding in the assessment order that the assessee has violated any of these
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three conditions. Learned counsel further quotes DCIT vs Core Healthcare Limited, 298 ITR
194(SC) that interest on borrowings utilized for purchasing machinery items are indeed
allowable as revenue expenditure. Learned counsel further quotes India Cements Ltd. v.
Commissioner of Income Tax ([1966] 60 ITR 52 (SC) dealing with identical provision under
the old act i.e., the Income Tax Act, 1922 u/s 10(2)(iii) of the Act that processing fee is also
allowable as an expenditure item on obtaining business loans etc. We just draw analogy
therefrom to conclude that the learned CIT(A)’s findings hardly call for any interference on our

part. Upheld accordingly.

28. The Revenue’s, 7, 10", and 11" substantive grounds raising as many connected issues
of disallowance/addition of consumer security deposits, service line deposits, and consumer's
contribution to capital works; involving varying sums, as held taxable in the Assessing Officer's
assessment order reversed in the lower appellate discussion. We are informed during the course
of hearing that these tribunal’s earlier learned co-ordinate bench in the assessee’s appeal
pertaining to assessment years 2005-06 & 2008-09 has already decided the very issue(s) against
the department thereby observing that such items could not be held as revenue in nature leading
to assessment thereof as its corresponding taxable income. Hon’ble jurisdictional high court
also appears to have upheld the same as per the assessee’s written synopsis filed before us. We
thus adopt judicial consistency to uphold the learned CIT(A)’s impugned findings on all these

three substantive grounds i.e., Nos. 7, 10 and 11 in very terms.

29. The Revenue’s 8" substantive ground raised in the instant appeal seeks to revive the
Assessing Officer's action adding the assessee’s unmatched security deposits of Rs.
12,36,00,000/- as its taxable income, which stands reversed in the CIT(A)’s lower appellate
discussion; reading as under:

“5.15.1 It is contended that the AO has.erred in making the addition of Rs.
12,36,00,000/- on account of unmatched consumer security deposit.
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5.15.2 The AO noticed from the perusal of discussions under TOR-9 of Special Audit
Report that there is a unmatched consumer Security Deposit (CDS) amounting to
Rs.54.51 crores as per financial books and the database in respect of pre privatization
(DVB) period, ie. Out of the total amount of consumer security deposit of Rs.372.37
crores, consumer wise details in respect of security deposit of Rs.317.86 haye been
available, leading to a gap of Rs.54.51 crores, out of which due to
reconciliation/matching with the consumer data base, the outstanding amount that
remained as on 31.03.2013 Was Rs.12.36 crores, that was added by the AO to the Total
Income of the assessee.

5.15.3 The appellant has however submitted that is has been in the process of
completing the reconciliation done for the CSD amount and there is no justification for
adding the said amount of CSD to taxable amount, as the company is liable to pay the
said amounts to the consumers on disconnection. Moreover, the said amount has not
been written back by the appellant so as to tax the same as income for the relevant year
in term of section 41(1) of the Act.

5.15.41 tend to agree with the appellant that since the appellant had duly recognized
the said amount as liability in the books of account and as the same has not been written
back so as to tax the same as income u/s 41(1) of the Act on account of remission or
cessation of liability no addition could be made. The appellant gets relief on this ground

of appeal.”

Suffice to say, it has come on record that the assessee had duly recognised this aforesaid

amount as a liability in the books of accounts which has nowhere been specifically rejected.

And also we further reiterate that the said amount has neither seen any actual cessation or

remission, as the case may be, which could be either held as taxable income both on accrual as

well as receipt bases. With thus see no reason to disturb the learned CIT(A)’s detailed findings

deleting the impugned addition in the assessee’s favour.

31.

The outcome of the Revenue's 9" substantive ground raised in the instant appeal that

the CIT(A) has erred in law and on facts in reversing the Assessing Officers' action making

addition of Rs. 77,09,00,000/- representing the assessee’s unmatched consumer security

deposits also is no different as the matter is still stated to be pending before hon’ble
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jurisdictional high court claiming the above security deposits as well as interest expenditure
thereupon. Learned counsel has invited our attention to the case records indicating the assessee
to have filed its writ petition no. 2396/2006 before hon’ble jurisdictional high court seeking
directions to the Government of National Capital Territory of Delhi for transfer of additional
funds pertaining to the consumer security deposits of the pre-privatization part followed by their
lordship’s directions on 26.3.2008. We are accordingly of the considered view that given the
fact that as the matter is yet to attain finality, the impugned addition amount could not be held
as taxable in the assessee’s hands as rightly held in the CIT(A)’s order. We thus reject the

Revenue’s instant 9" substantive ground as well in very times.

32. The revenues 12" substantive ground raised in the instant appeal is that the Assessing
Officer had rightly treated the assessee’s cash credits of Rs. 25,00,69,778/- as unexplained u/s
68 of the Act which have been wrongly deleted in the CIT(A)’s lower appellate discussion;
reading as under:

“5.18.1 It is contended that the AO has erred in making an addition of Rs.25,00,69,778/-
to the total income as unexplained cash credit.

5.18.2 The AO based on the finding of the special auditor under TOR 12 of the Special
Audit Report asked the assessee to furnish confirmation from its Sundry Creditors.
Further, notices u/s 133(6) of the Act were also issued to certain parties mostly in the
public sector or even the public authorities requiring them to provide details opening
and closing balances and the assessee was asked to reconcile in case of any difference.
Replies from all the concerns were received except for two parties namely M/s Delhi
Transco Ltd. & M/s Delhi Transco Limited SLDC. Since the confirmation was neither
received direct from the said companies nor received through the assessee the AO added
the sum u/s 68 of the Act, to the total income of the assessee. A minor variation in the
closing balance was also added for difference in reconciliation of Rs.8512/- in the case
of M/s Lenco Electric Utility another government concern.

5.18.3 The appellant however contended the additions are on account of inon feceipt
of confirmations u/s 133(6) from M/s Delhi Transco Ltd. (DTL) and M/s Delhi Transco
Ltd. SLDC (DTL-SLDC) in respect of their outstanding balances at the year end of
Rs.12,80,70,280/- and Rs. 12,09,90,986/-respectively, which were in the nature of
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current balances and were in respect of Government Companies, namely M/s DTL,
involved in providing power transmission services to the company and M/s DTL-SLDC,
involved in supply of Ul power. Therefore, their identity, capacity or creditworthiness
and genuineness of the transaction cannot be doubted and moreover, the appellant has
filed a rectification petition u/s 154 of the Act, before the AO for subsequent filing of
such confirmation. Citing ratio of decisions of a number of court pronouncements in its
favour, that appellant has sought the deletions of the said addition of Rs.25,00,61,266/.

5.18.4 Under section 68 of the Act, where any sum is found credited in the books of an
assessee maintained for any previsous year and the assessee offers no explanation about
the nature and source thereof, or the explanation offered is not satisfactory, the sum so
credited maybe charged as income of the assessee for that previous year. For the
purpose of avoiding the applicability of section 68 the initial burden is on the assesse
to prove that;

a) the identity of the creditor is established
b) the capacity of the creditor is beyond doubt
c) the transaction is genuine

Further, u/s of the 68 onus is on the assessee to prove the creditworthiness of
the creditors as held in CIT vs V.P. Mohanakala (2007) 291 ITR 278 (SC). Once the
asseseee fulfills this burden, it is not the business of the assessee to find out the source
of money of his creditors or the genuineness of the transaction, which took place
between the creditors and sub creditor or the creditworthiness of the sub creditor as
held in Nemi Chand Kothari V. CIT (2004) 264 ITR 254 (Gau); Bansrsi Prasad V CIT
(2008) 304 ITR 239 (All). In the instant case the creditors of the assessee company were
Government Companies and moreover they have subsequently furnished confirmations.
1 have no reason to doubt that the appellant has not discharged it initial burden u/s 68
of the Act. Therefore additions made u/s 68 of the Act are liable to be deleted except for
the minor variation, as stated above.”

Suffice to say, it has come on record that the impugned addition amount pertains to the

twin government companies herein, ie., M/s Delhi Transco Limited, and M/s Delhi Transco

Limited-SLDC involving varying sums. We are unable to understand as to how the said

companies could be held as lacking genuineness or creditworthiness as is the case sought to be

made out by the learned departmental authorities all along. This is further coupled with the fact

that the assessee has filed all of its details proving identity, genuineness, and creditworthiness

which have nowhere been specifically rebutted at the Assessing Officer's behest. We thus
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uphold the learned CIT(A)’s action deleting the impugned section 68 unexplained cash credits

addition in the assessee’s favour.

34. The Revenue’s 13" substantive ground raised in the instant appeal pleads that the
CIT(A) has erred in law and on facts in reversing the Assessing Officer section
disallowing/holding the assessee’s provision for retirement of fixed assets amounting to Rs.
7,70,97,594/- in question. That being the case, the assessee invites our attention to para 5.20.4
in the learned CIT(A) order that it had itself added back in that amount of provision debited in
in its P&L account of Rs. 14,48, 33,501/- to the taxable income with results in double addition;
reading as under:

“5.20.1 It is contended that the AO has erred in making an addition of Rs.7,70,97,594/-

on account of provision for retirement of fixed assets.

5.20.2 The AO noticed from perusal of TOR-14 of the Special Audit Report that in
respect of asset discarded, demolished, destroyed during the year, only the scrap value
of the assets was reduced from the Written Down Value of the assts, while working out
the depreciation but from the perusal of the working of depreciation as per Income Tax
Act and computation of taxable Act income, the assessee had not reduced the sale value
of scrap sold from the WDV but the same had been reduced from provision 'for
retirement of fixed assets. On being asked, the assessee replied that during the year, a
provision for retirement of fixed assets was made of an amount of Rs.21,18,74,887/- in
the P&L Account. Further, the assessee sold scrap for a sum of Rs.6,70,41,386/-
relating to the asset in respect of which the provisions for retivement of fixed assets was
created and the said amount of scrap sale was credited to Profit & Loss Account and
infact, there was the net provision for the retirement of fixed assets amounting to
Rs.14,48,33,501/- and the above net provision was added back in the computation of
income by the assessee itself, in respect of provision for retivement of fixed assets and
therefore, a sum of Rs.1,00,56,208/- in respect of disallowance due to such excess
depreciation claimed and Rs.6,70,41,386/- for disallowance under the computation of
book profit was added by the AO, that pertains to sale proceeds of assets that were

credited to P&L Account but reduced from the amount of provision added back.
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5.20.3 The appellant was therefore, of the view that from of the point of View of Income
Tax, there are separate provisions of fixed assets which require the sale proceeds to be
reduced from the relevant block of assets resulting in lesser allowance of depreciation
and therefore, the addition of Rs.6,70,41,386/- made twice would lead to double
disallowance, as such scrap sale is not in the nature of revenue receipt but is a capital
receipt which is required to be reduced from the plant & Machinery resulting in lower
depreciation of Rs.1,00,56,208/-. The appellant, while computing the depreciation u/s
32 of the Act, however erroneously did not reduce scrap sales aggregating to
Rs.6,70,41,386/- from the written down value of the relevant block of fixed assets and
scrap being on capital account, were required to be adjusted being on capital account,
were required to be adjusted from the Written Down Value (WDV) of the relevant block
of assets and hence depreciation of Rs. 1,00,56,208/- claimed by the appellant was
offered for tax during the course of assessment but the AO without judiciously
appreciating the facts, made an addition of Rs.7,70,97,594/- on account of excess claim
of depreciation of Rs.1,00,56,208/- and scrap sales of Rs.6,70,41,386/-. Effectively, the
appellant stated that it had added back the entire provision of Rs.21,18,74,887/- while
computing the taxable income. In any case, Rs.6,60,41,386/- represented scrap sales
that was required to be reduced from the WDV of the relevant block i.e from the
provision made for the retirement of fixed asset on which depreciation is required to be

allowed, due to the following accounting treatment by the Assessee.

Provision for retirement of fixed assets: Rs.21,18,74,887/-
Less: Scrap Sales credited to P&L A/c and required

To be adjusted against WDV of that block Rs. 6,70,41,386/-
Net Amount debited to P&L A/c (As added back Rs. 14,48,33,501/-

In computation of Income.

5.20.4 The contention of the appellant is found to be legally and factually tenable as

the appellant had itself added back the net amount of provision debited in its P&L

Account of Rs.14,48,33,501/- to the taxable income, in the computation of income and

offered for taxation and the scrap sales have been reduced from the WDV of the relevant

block and excess depreciation of Rs.1,00,86,208/- offered for taxation during the course
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of assessment. Therefore, the AO is hereby directed to delete the said addition resulting
in double disallowance. Appellant to get relief on this ground of appeal.”

We thus find no reason to interfere with CIT(A)’s above extracted detailed discussion,

deleting the impugned addition made in the assessee’s hands.

35. The Revenue’s 14™ substantive ground in the instant appeal is that the learned CIT(A)
has erred in law and on facts in reversing the Assessing Officer’s action invoking section
40A(2) disallowance of Rs. 9,42,842/- involving the assessee’s expenditure payments made to
its twin related parties i.e., M/s BSES Yamuna Power Limited and Delhi Power Company
Limited. Suffice to say, we are of the considered view not only in light of the CBDT’s landmark
circular issued wayback on 06.07.1968 that the impugned disallowance does not apply in an
instance of involving both the payer and the payee getting assessed at the same rate but also
CIT v. Indo Saudi Services (Travel) P. Ltd. [2009] 310 ITR 306 (Bom) has settled the issue
against the department in very terms. We thus uphold the learned CIT(A) lower appellate
discussion deleting the impugned section 40A(2) disallowance. The Revenue fails in its instant

14" sybstantive ground therefore.

36.  Nextcomes the Revenue’s 15" substantive ground that the Assessing Officer had rightly
made arms’ length price adjustment of Rs. 38,58,60,000/- involving the assessee’s power
purchases made from its related part M/s Reliance Energy Trading Limited @ 20% of the total
amount of Rs. 192.9. crores which has been wrongly deleted in the learned CIT(A) lower
appellate discussion. We notice herein again as well that all what the learned Assessing Officer
had done was to invoke ad hoc disallowance of 20% than finding the specific market
comparables in light of the prescribed methods; more particularly, under Chapter X of the Act.
This is further coupled with the fact that the assessee; a company engaged in power distribution

business etc, is already governed by the relevant provisions of the Electricity Act (supra) and
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bound by various directions issued by the statutory authorities from time to time. We thus see
no reason to interfere with the learned CIT(A) detailed discussion deleting the impugned

addition in the assessee’s favour and against the department. Rejected accordingly.

37. The Revenue’s 15" substantive ground reads that the learned CIT(A) has erred in law
and on facts in reversing the Assessing Officer’s action making the assessee’s excess subsidy
addition of Rs. 6,94,00,000/- in lower appellate discussion; reading as under:

“5.25.1. It is contended that the AO has erred in making an addition of Rs.
6,94,00,000/- on account of excess subsidy received.

5.25.2. The AO on the perusal of assessee's submissions during the course of assessment
proceedings noticed that there was an excess subsidy received from the Govt. of NCT
of Delhi during the month of June 2009 and accordingly the AO asked the assessee to
explain as to why the same should not be added to the Total Income of the assessee. The
appellant confirmed the receipt of excess subsidy but stated before the AO that it acted
as an agent of the Government of NCT of Delhi in respect of disbursement of subsidy to
the consumers and in view of a large number of consumers eligible for subsidy as per
the 'subsidy orders' of the government issued from time to time, it was neither possible
nor practical for the government to verify the eligibility of the consumers and its
disbursement, accordingly and to avoid such cumber some process, subsidy was paid
direct to the assessee company by the Government for its disbursement to the eligible
consumers and that any subsidy amount that was excess/short received was adjusted
during the subsidy disbursement, in subsequent period. Hence, there is no element of
profit at any stage in the subsidy amount received from the govermment for its
disbursement to the eligible consumers. Moreover, the assessee company submitted
quarter wise details of the subsidy received and disbursed to the Delhi Electricity
Regulatory Commission (DERC) for its verification and reporting to the government.
The excess subsidy, received in June 2009 had already been adjusted in the subsequent
disbursement by the assessee to the eligible consumers and in fact as on 31.03.2010, a
sum of Rs.5.69 crores (as. further revised) was receivable from the Government against
the subsidy account. Since the assessee failed to submit any documentary evidence and
also substantiate its point of view, particularly with regard to the adjustment of
Government subsidy, the AO added the said sum to the total taxable income of the
assessee.

5.25.3 The appellant reiterated its submission that there is no element of-profit at any
stage in the subsidy amount received from the Government for its distribution to the
eligible consumers as subsidy for each quarter was projected in advance, based on past
trends, consumer growth, consumption growth, weather conditions, change in subsidy
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slabs/order or any other factor, which was later trued up on the bais of actual subsidy
released to the consumers and the difference, if any, between the provisional subsidy
and the actual subsidy released to consumers were adjusted by Go NCTD/DERC in the
forth coming quarter. I tend to agree with the submission in this regard that in
accordance with provisions of the appellant of Section 65 of the Electricity Act, 2003,
the subsidy was released by the Govt. of NCT of Delhi in advance for each quarter at
the beginning of that quarter, for which all discoms including appellant were to furnish
separate data in respect of subsidy disbursed on a quarterly basis to the DERC,
immediately, so that effects would be made available to the GONCTD by the DERC for
further action by them. Considering the totality of facts on record, I am of the opinion
that the appellant had discharged the onus of substantiating that the excess amount
received by it by way of Govt. subsidy was not assessable as income as the same is
adjustable against next billings and at the end of the financial year under reference,
there was, in fact an amount receivable by the appellant from GoNCTD. Moreover, the
appellant was only acting as an agent for the GoNCTD. The appellant succeeds on this
ground of appeal.”

38.  That being the case, the Revenue is hardly able to rebut the clinching factual fact that
the assessee had received the impugned subsidy from the Government of National Capital
Territory of Delhi (GoNCTD) during the period ending June, 2009, as adjustable against in the
next billing cycle(s). We, accordingly conclude in this factual backdrop that the Assessing
Officer’s action adding the impugned alleged subsidy could not be treated as the assessee’s
income going by the relevant provisions of the Electricity Act, 2003 which is a complete code

in itself. Rejected accordingly.

39. The Revenue’s 17" substantive ground raises the next issue of prior period expenditure
disallowance amounting to Rs. 98,49,970/- made in the assessment order which has been
reversed in the learned CIT(A) lower appellate discussion. It is in this factual backdrop that we
hereby quote CIT vs Modipon Limited (2015) 57 taxmann.com 360 (Del) that such prior
period expenditure is a revenue neutral instance only once the assessee is all along assessed at

the same rate. We accordingly decline the Revenue’s instant substantive ground in very terms.
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40.  The Revenue’s 18" substantive ground is that the learned CIT(A) has erred in law and
on facts in treating the assessee’s expenditure claim of Rs. 8,98,57,386/- which was held as
capital in nature in the Assessing Officer’s assessment discussion. Learned counsel has invited
our attention to the assessee’s relevant records that it had not even claimed the former sum of
Rs. 8,20,10,823/- in its P&L account which could be disallowed in the Assessing Officer’s
assessment order. The factual position is a little bit different but the outcome remains the same
regarding the assessee’s balance amount of repair expenditure incurred on day-to-day

maintenance of its fixed assets etc. Rejected accordingly.

41. The Revenue’s 19" substantive ground is that the Assessing Officer had rightly
disallowed the assessee’s claim of premium paid on investments amount Rs. 47,60,696/- as
capital in nature which has been wrongly reversed in the CIT(A) lower appellate discussion.
We notice that the assessee had acquired government securities and what all it had done was
to credit the net amount of interest ie., interest accrued/ received or reduced by the amortization
of investments as income from “other” sources which forms subject matter of addition in the
Revenue’s instant substantive ground. Learned counsel invites the tribunal’s attention to ACIT
vs Ozer Merchant Co-operative Limited 41 taxmann.com 110 (Pune) deciding the very issue
against the department such that a security premium paid could indeed be amortized going by

the matching principle. Rejected accordingly.

42. The Revenue's 20" substantive ground raised in the instant appeal is that the Assessing
Officer had rightly disallowed the assessee’s legal expenses claim of Rs. 45 lakhs @ 25%
amounting to Rs. 11,32,035/- on ad hoc basis as penal in nature which has been wrongly
reversed in the CIT(A) lower appellate discussion. We notice in this factual backdrop that there
is not even an iota of indication in the learned Assessing Officer's assessment findings as to in

what manner the assessee's regular legal expenses could be held as not liable to be accepted
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once he had himself accepted the balance 75% in question. We thus hold that the CIT(A)’s
lower appellate findings, deleting the impugned addition of 25% of the assessee’s day-to-day

routine legal expenses in very terms. Upheld accordingly.

43. Lastly comes the Revenue’s 21% substantive ground seeking to reiterate the assessment
findings that assessee had been rightly held as not eligible for section 80IA deduction claim
which already stands decided in its favour in the assessee’s 8 to 8.2 substantive grounds in
preceding detailed discussion. We draw the very analogy to accept the same in the department's
favour in very terms. It's instant 21%' substantive ground succeeds in principle.

No other ground or argument has been pressed.

44. This Revenues cross appeal ITA No. 4429/Del/2014 is partly accepted in preceding

terms.

45. To sum up, both these assessee’s and the Revenue’s appeals ie., ITA Nos. 4273 &
4429/Del/2014 are partly allowed in above terms. A copy of this common order be placed in

the respective case files.

Order is pronounced in the open court on 07.10.2026.
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