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REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NOS. 6827-6848 OF 2010
(ARISING QUT OF S.L.P. (C) NOS. 26364-26385 of 2009)
AJMERA HOUSI NG CORPCRATI ON & -- APPELLANTS
ANR. ETC. ETC
VERSUS
COWM SSI ONER OF | NCOVE TAX -- RESPONDENT
JUDGVENT

D.K. JAIN, J.:
1. Leave granted.
2. These appeal s, by special | eave, arise out of the judgnment and order

dated 8th July, 2009 delivered by the H gh Court of Judicature at

Bonbay in a batch of 22 wit petitions. By the inmpugned conmon

j udgrent ,

the Hi gh Court has set aside order dated 29th January, 1999

passed by the I ncone Tax Settlenent Commission (for short "the
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Settl ement Conmi ssion") under Section 245D(4) of the |ncome Tax
Act, 1961 (for short "the Act"), and has remanded all the proceedi ngs
back to the Settlenment Conm ssion for a fresh consideration in the

light of the observations nade in the inpugned judgnent.

3. Since the case has had a chequered history and, in fact, the present
appeal is the second round of litigation between the parties before this
Court, in order to appreciate the questions raised, it would be
necessary to take notice of the foundational facts in greater detail
The Ajnmera G oup of firns, consisting of mainly 4 firns and their
partners are engaged in-the business of |and devel opnent and
bui | di ng/ construction. For the sake of convenience, facts relating to
the main firmviz. Ms. A nera Housing Corporation, Bonbay
(hereinafter referred to as "the assessee"), in which other firnms and

partners have stakes, are being noticed. These are:

In January, 1989 and again in Decenmber, 1992, searches were
conducted at the prenises of the G oup under Section 132(1) of the Act and
vol um nous books of account, |oose papers and ot her 'docunents were seized
during the second search. Files, |oose papers and a conputer together wth

its hard di sk were seized fromthe residence of one B.L. Vora, Accountant of
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Ajmera Group. In his statement B.L. Vora adnitted that he was managi ng
secret books and documents in code words as per the instructions given to
hi m by one Chhotal al Ajnera, who was controlling the whole A nera

G oup.

On the basis of the seized docunents, assessnment for the assessnent
year 1989-90 was conpl eted, deternmning the total incone at Rs.18.93
crores as against the returned incone of Rs.70 |akhs. Sinmilarly, assessnent
for the assessnment year 1990-91 was conpleted at Rs.4.01 crores as agai nst
the returned i ncome of Rs.4 lakhs. An addition of Rs.90 |akhs was al so
made to the returned inconme for the assessnment year 1991-92. Prior to the
conpl eti on of assessnent for the said assessment years, an order under
Section 132(5) of the Act was passed deternmining the conceal ed i ncone of

the group at Rs.200.60 crores for the assessnent year 1993-94

4, On 30th Septenber, 1993 the assessee filed an application under
Section 245C(1) of the Act before the Settlenment Conmi ssion
di scl osi ng an addi tional inconme of Rs.1,94,33,6580/- for the assessnent
years 1989-90 to 1993-94, in addition to the i'ncome declared in the
returns of incone subnitted by themearlier. The Settl enment

Conmi ssion called for a report fromthe Conm ssionerof Income
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Tax, (for short "the Commissioner") in terns of Section 245D(1) of

the Act read with Rule 6 of the Income Tax Settl ement Comm ssion
(Procedure) Rules, 1987 (for short "the 1987 Rul es"). On 27th
January, 1994, t he Conmi ssi oner, whil e obj ecting to t he
entertai nnent of the application for settlenent submtted by the
assessee, as not being a full and true disclosure of their inconeg,
suggested that, at any rate, the incone of the group should not be

settled at |l ess than Rs. 223.55 crores.

5. Argunents on the question of whether or not the Settl enent
Conmi ssi on shoul d proceed with the application were concl uded on
12t h Septenber, 1994 and orders were reserved. However, on
19t h Septenber, 1994, the assessee filed a revised settlenent
application containing "confidential annexure and rel ated papers",
declaring therein an additional income of Rs.11.41 crores. On 17th
Noverber, 1994, the Settl enent Commi ssion passed an order under
Section 245D(1) of the Act deciding to proceed with the application
Accordingly, the Settlement Conmm ssion asked the Conmm ssioner to
submit a further report, as required under Rule 8 of the 1987 Rul es.
The Conmi ssioner in his elaborate report dated 30th August, 1995,

whi | e observing that the incone disclosed by the assessee shoul d not
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be treated as true and correct, reported that the total unaccounted
i ncome of the assessee was to the tune of Rs.187.09 crores. A
yearw se sunmary of unaccounted receipts and investnents made by
the assessee, conpiled on the basis of the seized books of account and
docunents, was submitted with the report. It appears that on 20th
Oct ober, 1997, the Commissioner sent to the Settlenent Comm ssion
a general note on reconciliation of various annexures to the earlier

report, submitted on 30th August, 1995.

6. Hearing in the case commenced before the Settl enment Conm ssion on
6t h October, 1998 and various hearings took place thereafter, but some
time in the year 1999 the assessee made a further disclosure of
undi scl osed incone of Rs.2.76 crores, apparently during the course of
hearing, as no application/letter to that effect is on record. Hearings

concl uded on 14th Cctober, 1998.

7. Vide his letter dated 6th January, 1999, the departnental representative
furnished to the Settl ement Commission sonme clarifications regarding
the taxability of advance booki ng ambunts received by the assessee.
In the said letter, the Comni ssioner requested the Settlenment

Conmm ssion to examnmi ne the question of identifying the "so called"
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persons who had booked the flats because this information would be
necessary in order to locate them Instead of responding to the said
i ssue raised by the Conm ssioner, the assessee, by their letter dated
25th January, 1999, revised their statenent of facts and offered an "ad-
hoc incone of Rs.1 crore for the assessnent year 1992-93 and Rs. 6
crores for the assessnent year 1993-94 to cover up any di screpancies
and/ or any unforeseen contingencies". On 29th January, 1999, the
Settl ement Comm ssion passed the final order under Section 245D(4),
determ ning the total inconme of the assessee for assessnent years
1989-90 to 1993-94 at Rs.42.58 crores. Ohserving that the assessee
had co-operated during the proceedings before it, the Settl enent
Comm ssion inposed a "token" penalty of Rs.50 | akhs as against the
m ni mum | evi abl e penalty of Rs.562.87 |akhs, as per its own
assessment. The Settl ement Comm ssion also granted inmunity to the
assessee agai nst prosecution and in respect of other penalties under

the Act.

8. Dis-satisfied with the order by the Settl enment Conm ssion, the
Conmi ssi oner challenged it by preferring a wit petition in the Hi gh
Court of Bonbay. Hol ding that the Settl ement Comm ssion had not

given any finding as to whether there was full and true disclosure of
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the incone by the assessee, by a strongly worded order, dated 28th
July, 2000, the High Court allowed the wit petition and set aside the
order. It would be useful to extract the relevant observations in the

j udgrent :

"In the instant case, if we look at the facts in the light of the
| egal canvass, in our opinion, the Conm ssion at the very

i ncepti on ought to have addressed itself on the question as to
whet her the applicationwas in conpliance with the first and
forenost requirenment of Section 245-C(1l). The Commi ssion

ought to have noticed that in the application nade under
Section 245-C(1) disclosure was to the extent of Rs. 1.94
crores. The report of the Conmi ssioner as envi saged under
Section 245-D(1) was called for and submtted and thereafter
just before the order could be passed under Section 245-D(1)
the assessee respondent No. 2-declared additional income of Rs.
11.41 crores. At this stageitself, it was obligatory on the part
of the Settlement Conmission to apply his mnd to the issue as
to whether full and true disclosure of the.inconme and the
manner in which it was derived, has been made or not. W find
no material in the order dated 17.11.1994 in this behal f. Had
the Settlement Commission applied its mind to the said facts
and had addressed itself on this aspect of the matter regarding
subsequent disclosure of Rs. 11.41 crores and had it dealt with
the question of maintainability of application under Section
245C(1), then it would not have been open for this Court to sit
in appeal over the finding recorded by the Settl ement

Commi ssion in this behal f.

On the fact of the record, we find fault wi th decision taken by
the Settlement Conmission to allowthe application'to be
proceeded wi th wi thout determ ning the basic facts on which
further jurisdiction of the Tribunal depended. W, therefore,
find that the said order of the Settl enment Comm ssion suffers
from non-application of mind of the facts available on record.”
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Dealing with the grievance of the Conm ssioner that he was not apprised of
the revised settlenent application filed by the assessee on 19th Septenber,
1994, i.e. after the hearing on the question of whether or not the assessee’s

application is to be proceeded with in ternms of Section 245D(1) of the Act
had concl uded, disclosing additional incone of Rs. 11.41 crores, the High
Court observed that order dated 17th Novenber, 1994 was bad, illegal and
ab-initio void being in breach of principles of natural justice. Accordingly,
the Hi gh Court heldthat all subsequent proceedi ngs and orders passed
therein woul d be of no consequence and they had to be set aside because the
subsequent order under Section 245D(4) of the Act could survive only

subject to the validity of the order required to be passed under Section
2450(1) of the Act. Even on the merits of the quantification of the tota
undi scl osed i nconme of ‘the assessee, the H gh Court held that the final order
was clearly perverse and could not stand the scrutiny of |aw. Finally
decl aring order dated 17th Novenber, 1994 as ab-initio void and quashing
order dated 29th January, 1999, the Hi-gh Court remtted the proceedings

back to the Settlenent Comm ssion, keeping all the questions open, with a

direction to decide the application afresh in accordance with | aw.
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9. Aggrieved by the decision of the H gh Court, the assessee chall enged

the sane before this Court. By order dated 11th July, 2006, this Court
set aside the order of the H gh Court solely on the ground that the
second report subnitted by the Comm ssioner on 20th Cctober, 1997,
estimating the undisclosed income at Rs. 42.5 crores, which
approximately coincided with the figures arrived at by the Settl enent
Conmi ssion, and accepted by the assessee, had not been taken into
consi derationby the H gh Court, which fact was al so conceded by
| ear ned counsel appearing for the revenue. The special |eave petition

was disposed of in the followi ng terns:

"Wthout expressing any opinion on the merits of the dispute,
the findings recorded on the first report or the effect of not
recording a finding on the second report, we set aside the
i mpugned order and remt the case back to the Hi gh Court for a
fresh decision, | eaving the parties to raise all points including
the point raised before us on behalf of the assessee that the
H gh Court should not have entertained the revenue’s wit
petitions in exercise of its discretionary jurisdiction under
Article 226 of the Constitution of ‘India, and the stand taken by
the revenue that the application filed by the assessee for
settl enent before the Settlenment Commi ssion was not
entertainable as the assessee had not nade, inter alia, true and
conpl ete disclosure of its undisclosed inconme, as provided
under the law. Al contentions of the parties are left open to be
agitated before the H gh Court."

(Enphasi s supplied by us)
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10. Pursuant to and in furtherance of the order passed by this Court, the
matter was heard afresh by the H gh Court. By the inpugned
j udgrment and order, the H gh Court has again set aside Settlenent
Conmi ssion’s order dated 29th January, 1999 and has renitted the

matter back to it for fresh adjudi cation, observing thus:

“I'n view of the facts and the | egal position noted above, even
though we find that the respondents had not nade full and true
di scl osure of their income while naking applications under
Section 245C, it woul d not be proper to set aside the
proceedi ng. However, at the sanme tine, the Comm ssion
appears-to have misdirected itself on several inportant aspects
whi'l e 'passing the final order. The Settlenent Conmm ssion had
not supplied the annexure dated 19.9.1994 decl aring additiona

i ncome of Rs.11.41crore-and thus, due opportunity was not

given to the Revenue to place (sic) its stand properly. Huge
amount of unexpl ai ned expenses, unexpl ai ned | oans and
unexpl ai ned surplus, total of which is nore than Rs. 14 crore,
was not taken into consideration while passing the final order
Thirdly, the Settlenent Conm ssion has i nposed token penalty

of Rs.50 lakh while in its own assessment |eviable penalty
woul d be 562.87 (sic Rs.562.87). In fact the anounts, which
were not taken into consideration while assessing the tota
undi scl osed incone, are-also taken into consideration, the
amount of |eviable penalty may be nuch nore. Taking into
consideration the multiple disclosures and the fact that the
respondents had failed to nmake true and full disclosure initially
as well as at the tine of second disclosure, we do not find any
justifiable reasons to reduce or waive the anount of penalty so
drastically. Taking into consideration all these circunstances,
in our considered opinion, it will be in theinterest of justice to
set aside the final order passed by the Settlenment Conmission
and to remand the matter back to the Settlenent Comm ssion

for hearing parties afresh and to pass orders as per-law Facts
and circunstances noted in respect of wit petition no. 2191 of
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1999 are also relevant for the remaining wit petitions and,
therefore, it will be necessary that the final orders passed in al
these proceedi ngs shoul d be set aside."
(Enphasi s added)
Thus, the remand of the case by the H gh Court to the Settl enent
Conmi ssion was confined only to the question of determnation of tota
i ncomre, penalty etc. and the Settl ement Comm ssion was not required to go

into the question of naintainability of application under Section 245C(1) of

the Act.

11. Sti'llbeing dissatisfied, all the applicants before the Settl enent

Commi ssion are before us in these appeal s.

12. We have heard Dr. A.M Singhvi, |earned senior counsel appearing
for the assessee and Shri H. P. Raval, learned Additional Solicitor

Ceneral, on behalf of the Comm ssioner.

13. Dr. Singhvi strenuously urged that the inpugned order is clearly
fallacious as the Hi gh Court has again failed to consider the two
reports submtted by the Commissioner on 30th August, 1995 and 20th
Cctober, 1997 in their proper perspective, despite specific direction by
this Court vide order dated 11th July, 2006. Refuting the stand of the

Conmi ssi oner that undi scl osed i ncome determined i n her report was
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Rs. 187.20 crores and not Rs.42.58 crores, |earned counsel referred us
to several documents, forming part of the revised confidentia
annexure, in particular to the | ast page of Conm ssioner’s report dated
30t h August, 1995 wherein, according to the | earned counsel, while
referring to Annexure-VIl of the revised annexure, the Conm ssioner
has determ ned undi scl osed income at Rs.42.58 crores. It was thus,
asserted that the H gh Court has gone wong in equating "unaccounted
inconme" with "unaccounted receipts" and paynents of Rs.187.20
crores. On the basis of the very sane annexure, |earned counsel also
attempted to denonstrate that the revised annexure, disclosing
undecl ared i ncone of Rs.11.41 crores was, in fact, in the know edge
of the Comm ssioner before she had submtted her report, whereafter
the Settlenment Conm ssion had decided to proceed with the
assessee’s application. It was pleaded that the finding of the High
Court that the Conm ssioner had not been supplied with the annexure
filed on 19th Septenber, 1994 declaring additional incone of Rs.11.41
crores and thus, due opportunity was not given to the revenue to put
forth its stand properly, was erroneous and, therefore, the inpugned

order deserves to be set aside on this ground al one.
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14. Next, it was urged by |earned senior counsel for the assessee that the

High Court erred in entertaining the wit petition filed by the

Conmi ssi oner under Article 226 of the Constitution against the order

passed by the Settlenment Conm ssion because: (i) in terns of Section

245D(1) of the Act, the order made by the Settl ement Comm ssion

under sub-section (4) of the said Section is conclusive as to the

matters stated therein and no matter covered by such order can be

reopened i n-any proceedings under the Act or under any other |aw for

the tinme being in force and (ii) in the absence of any illegality in the

procedure foll owed by the Settlenment Conmi ssion, the power of

judicial review could not be exercised by the High Court to interfere
with the findings of fact recorded by the Settlenment Conm ssion. To
buttress his proposition that judicial reviewis concerned only with the
deci si on making process and not with the final decision, |earned

counsel referred us to the decisions of this Court in Jyotendrasinhji

Vs. S.I. Tripathi & Ors.1, Ms R B. Shreeram Durga Prasad &

Fat enchand Nursing Das Vs: Settlement Commission (IT & W) &

Anr. 2 and Shriyans Prasad Jain Vs. Incone Tax Oficer & Os. 3.

1
1993 Supp (3) SCC 389
2
(1989) 1 SCC 628

1993 Supp (4) SCC 727
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15.

16.

1
It was al so argued by the | earned counsel that since by operation of
Section 245D(1) of the Act read with Rule 6 of the 1987 Rul es,
annexure, statenents and other docunments acconpanyi ng such
annexure were not to be supplied to the Conm ssi oner before the
Settl ement Comm ssion had decided to proceed with assessee’s
application, no prejudice was caused to the Conmi ssioner by the

filing of revised annexure by the assessee on 19th Septenber, 1994.

Shri Raval, on-the other hand, supporting the inpugned judgnent,
submi tted that the schene of Chapter Xl X-A does not envisage

revision of the application filed by the assessee under Section 245C(1)
of the Act and, therefore, the Settlenment Conmi ssion conmitted
serious procedural irregularity in pernmtting the assessee to file

revi sed annexure, declaring higher undi scl osed i ncome. Additionally,
the | earned counsel argued-that acceptance of such annexure, after the
concl usi on of hearing on 12th Septenber, 1994, behind the back of the
departrmental representative and after the Settlenent Conm ssion had
reserved its order under Section 245D(1), was inproper and clearly in
breach of principles of natural justice and, therefore, the order passed
by the Settl enent Commi ssion on 17th Novenber, 1994, deciding to

proceed with the application deserves to be set aside.
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17. Learned counsel contended that revision of undisclosed i ncome from

Rs.1.94 crores to Rs.11.41 crores, as projected in the revised annexure
and thereafter the two voluntary disclosures during the course of
hearing and finally acceptance of Settlenment Conmi ssion’s order
determ ning total inconme at Rs.42.58 crores wthout denur shows that
the di sclosure made by the assessee in their application under Section
245C of the Act was neither full nor true and, therefore, the
Settl ement Conmi ssion ought to have rejected the application for
settlenment. It was pl eaded that the pieceneal disclosures, in particular
the revision of the statenent of facts vide assessee’s letter dated 25th
January, 1999, offering an ad hoc income of Rs.1 crore for the
assessment year 1992-93 and Rs.6 crores for the assessnent year
1993-94 to cover up "any discrepanci es-and/or any unforeseen
contingenci es" i.s not contenplated in the schene of Chapter Xl X-A
and, therefore, the final order passed by the Settlenment Conmi ssion
on the basis of revised statenent of facts and annexures is void ab
initio. In support of the subm ssion that a full and true disclosure of
income in the application.is a sine qua non for an application under
Section 245C(1) of the Act, learned counsel placed reliance on the

decisions of this Court in Sanghvi Reconditioners Private Linted
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18.

19.

20.

4

5

1
Vs. Union of India & Ors.4 and Comm ssi oner of |ncone Tax,

Jal paiguri Vs. Omn Prakash Mttal5.

Responding to the contention urged on behalf of the assessee

regardi ng entertai nment of wit petition by the H gh Court, |earned
counsel submitted that having conceded before the Hi gh Court that the
assessee was not pressing the point of tenability of the wit petition

the assessee is estopped fromraising the said issue before this Court.

Lastly, relying on the decision of this Court in Ms. Margaret Lalita
Sanmuel Vs. The Indo Commercial Bank Ltd.6, |earned counsel for the
Commi ssi oner pleaded that since the Hi gh Court has nerely

remanded the case back to the Settlement Conmi ssion for fresh

determ nation of inconme and penalty etc., this Court may not like to

exercise its discretionary power under Article 136 of the Constitution

Bef ore enbarki ng upon the rival contentions, it would be instructive
to refer to the scheme of Chapter Xl X-A of the Act. The Chapter was
inserted in the Act by the Taxation Laws (Amendnent) Act, 1975,
pursuant to the recomendations of the Justice Wanchoo Conmmittee

Report. The recomrendati on, contained in Chapter 2 of ‘the report

(2010) 2 SCC 733
(2005) 2 SCC 751

(1979) 2 SCC 396
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under the caption "Black Mney and Tax Evasion", was for setting up
of a statutory settlement machinery, whereby a tax evader coul d nake
a clean breast of his past illegitimte affairs, discharge his tax liability

as determined by the body so established and thus, buy quittance for
hinsel f and in the process accelerate recovery of taxes by the State,

al t hough | ess than what may have been recovered after protracted
litigation and recovery proceedi ngs. The said Chapter, with sone
amendnent s, envi sages settlenment of conplex tax disputes and grant

of i'mmunity fromcrimnal proceedings by a Settlenent Comi ssion
constituted in this regard. The Chapter sets out in detail the mechanics
of application, investigation, consideration, hearing and di sposal of

the application.

21. Proceedi ngs under the said Chapter conmmence on the filing of an
application by an assessee under Section 245C(1) of the Act, which

reads as foll ows: -

"245-C. Application for settlenment of cases.--(1) An assessee
may, at any stage of a case relating to him make an application
in such formand in such manner as nmmy be prescribed, and
containing a full and true disclosure of his incone which has
not been discl osed before the Assessing O ficer, the manner in
whi ch such inconme has been derived, the-additional amount of

i ncome-tax payabl e on such incone and such other particul ars

as may be prescribed, to the Settlenent Conmm ssion to have the
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case settled and any such application shall be disposed of in the
manner hereinafter provided:

A bare reading of the provision would reveal that besides such other

particul ars, as may be prescribed, in an application for settlenent, the
assessee is required to disclose: (i) a full and true disclosure of the income
whi ch has not been discl osed before the assessing officer; (ii) the manner in
whi ch such income has been derived and (iii) the additional anount of

i ncome tax payable on-such incone.

22. It is clear that disclosure of “"full and true" particulars of undiscl osed
i ncome and "the manner" in which such incone had been derived are
the pre-requisites for a valid application under Section 245C(1) of the
Act . Additionally, the anpunt of incone tax payable on such
undi scl osed incone is to be conputed and mentioned in the
application. It needs little enphasis that Section 245C(1) of the Act
mandates "full and true" disclosure of the particulars of undisclosed
i ncome and "the manner" in which such i nconme was derived and,
therefore, unless the Settlement Conmi ssion records its satisfaction
on this aspect, it will not have the jurisdiction to pass any order on the

matter covered by the application
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23. Section 245D0(1) |ays down the procedure to be followed after the
recei pt of the application under Section 245C(1) of the Act. It reads

t hus:

"Procedure on receipt of an application under section 245C.
245D. (1) On receipt of an application under section 245C, the
Settl ement Conmission shall call for a report fromthe

Comm ssioner and on the basis of the materials contained in
such report and having regard to the nature and circunstances
of the case or the conplexity of the investigation involved
therein, the Settlenent Conm ssion may, by order, allowthe
application to be proceeded with or reject the application

Provided that an application shall not be rejected under this
sub-section unless an opportunity has been given to the
appl i cant of being heard:

(3) Were an application is allowed to be proceeded w th under
sub-section (1), the Settlenent Comm ssion nay call for the

rel evant records fromthe Comm ssioner and after exam nation

of such records, if the Settlenment Conm ssion is of the opinion
that any further enquiry or investigationin the matter is
necessary, it may direct the Conmissioner to nmake or cause to
be made such further enquiry or investigation and furnish a
report on the matters covered by the application and any other
matter relating to the case.

(4) After exam nation of the records and the report of the
Conmi ssi oner, received under sub-section (1), and the report, if
any, of the Commi ssioner received under sub-section (3), and
after giving an opportunity to the applicant and to the

Conmi ssioner to be heard, either in person or through a
representative duly authorised in this behalf, and after
exam ni ng such further evidence as may be placed before it or
obtained by it, the Settlenment Conm ssion may, in accordance
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24.

2

with the provisions of this Act, pass such order as it thinks fit
on the matters covered by the application and any other natter
relating to the case not covered by the application but referred
to in the report of the Conm ssioner under sub-section (1) or
sub-section (3)."

Since Rules 6 and 8 of the 1987 Rul es have sone bearing on the
i ssues involved, for the sake of ready reference, these are extracted

bel ow:

"6. Conm ssioner’ s report-etc., under section 245D (1).--

On receipt-of a settlenment application, a copy of the said

appli cation (other than the Annexure and the statenments and

ot her “docunent s acconpanyi ng such Annexure) shall be

forwarded by the Conmi ssion to the Conmi ssioner with the
direction to furnish his report under sub-section (1) of section
245D within thirty days of the receipt of the said copy of the
application by himor within such further period as the

Conmi ssion may specify.”

"8. Commissioner’s further report.--Were an order is

passed by the Conmi ssion under sub-section (1) of section
245D al l owi ng the settl ement application to be proceeded wth,
copy of the Annexure to the said application, together with a
copy of each of the statenents and ot her docunents
acconpanyi ng such annexure, shall be forwarded to the

Conmi ssioner along with a copy of the said order with the
direction that the Comm ssioner shall furnish a further report
within ninety days of the receipt of the said Annexure
(including the statenents and ot her documents acconpanying it
or within such further period as the Comm ssion may specify."
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25. It will also be useful

(No. 34B),

prescribed f

245C(1) of the Act:

2
to extract the rel evant portions of Form

or maki ng an application under Section

"[ FORM NO. 34B]
[ See rul es 44C and 44CA]

Form of application for settlenment of cases under section
245C(1) of the Income-tax Act, 1961

11.

Particul ars
settl ed,

of the issues to be
nat ure and

ci rcunst ances of the case and

conpl exities

of t he

i nvestigation involved [ See

Note 7]

Ful " and tru
i ncome-whi ch

e di scl osure of
has not been

di scl osed before the Assessing
Oficer, the manner in which

such i ncome

has been derived

and t he additional anpunt of
i ncome-tax payable on such

i ncome [See

Notes 9 and 10]

e Sighéd.”
(Applicant)
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26.

7. Full details of issues for which application for settlenent
is made, the nature and circunstances of the case and

conpl exities of the investigation involved nust be indicated

agai nst item 10. \Were the application relates to nore than one
assessment year, these details should be furnished for each
assessnent year.

9. The addi tional anmount of incone-tax payable on the
incone referred toin item 11 should be calculated in the
manner |aid down in sub-sections (1A) to (1D) of section 245C.
10. The details referred to in item11 shall be given in the
Annexure to this application.”
[ Enphasi s supplied by us]
The procedure laid down in Section 245D of the Act, contenplates
that on receipt of the application under Section 245C(1) of the Act,
the Settlement Conmission is required to forward a copy of the
application filed in the prescribed form (No. 34B), containing
full details of issues for which application for settlenment is nmade, the
nature and circunstances of the case and conplexities
i nvestigation involved, save and except the annexures, referred to in
item No. 11 of the formand to call for report fromthe Comm ssioner
The Conmi ssioner is obliged to furnish such report within a period of

45 days fromthe date of communication by the Settl enent

Commi ssion. Thereafter, the Settlenment Comm-ssion, on the basis of
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the material contained in the said report and having regard to the facts
and circunstances of the case and/or complexity of the investigation
i nvol ved therein may by an order, allow the application to be
proceeded with or reject the application. After an order under Section
245D(1) is made, by the Settlenent Conm ssion, Rule 8 of the 1987
Rul es mandates that a copy of the annexure to the application
together with a copy of ‘each of the statenents and ot her docunents
accompanyi ng such annexure shall be forwarded to the Conmi ssioner
and further report shall be called fromthe Conm ssioner. The
Sett| ement. Conmi ssion can al so direct the Commi ssioner to nmake
further enquiry and investigations in the matter and furnish his report.
Thereafter, after examning the record, Conmmi ssioner’s report and
such further evidence that may be laid before it or obtained by it, the
Settlement Conmmissionis required to pass an order as it thinks fit on
the matter covered by the application and in every matter relating to
the case not covered by the application and referred to in the report of
t he Conmmi ssi oner under sub-section (1) or sub-section (3) of the said
Section. It bears repetition that ‘as per the schene of the Chapter, in
the first instance, the report of the Comm ssioner is 'based on the bare

i nformation furnished by the assessee against item No. 10 of the
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prescribed form and the material gathered by the revenue by way of
its own investigation. It is evident fromthe | anguage of Section
245C(1) of the Act that the report of the Commi ssioner is primarily
on the nature of the case and the conplexities of the investigation, as
the annexure filed in support of the disclosure of undisclosed income
against itemNo. 11 of the formand the manner in which such incone
had been derived are treated as confidential and are not supplied to
the Conmissioner. It is only after the Settl enent Commi ssion has
decided to proceed with the application that a copy of the annexure to
the said appl i cation and ot her statements and document s
acconpanyi ng such annexure, containing the aforesaid information
are required to be /furnished to the Conm ssioner. |In our opinion even
when the Settl ement Comm ssion decides to proceed with the
application, it will not be denuded of its power to examne as to
whet her in his application under Section 245C(1) of the Act, the
assessee has made a full and true disclosure of his undisclosed
income. We feel that the report(s) of the Conm ssioner and ot her
docunents com ng on record at different stages of the consideration of
the case, before or after the Settlenent Commi ssion has decided to

proceed with the application would be npost germane to determ nation
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of the said question. It is plain fromthe | anguage of sub-section (4) of
Section 245D of the Act that the jurisdiction of the Settlenent
Conmi ssion to pass such orders as it may think fit is confined to the
matters covered by the application and it can extend only to such
matters which are referred to in the report of the Comm ssi oner under
sub-section (1) or sub-section (3) of the said Section. A "full and
true" disclosure of incone, which had not been previously disclosed
by the assessee, being a pre-condition for a valid application under
Section 245C(1) of the Act, the schene of Chapter Xl X-A does not
contenpl ate revision of the income so disclosed in the application
against item No. 11 of the form Mreover, if an assessee is permtted
to revise his disclosure, in essence, he would be naking a fresh
application in relation to the sane case by w thdrawi ng the earlier
application. In this regard, Section 245C(3) of the Act which prohibits
the withdrawal of an application once nade under sub-section (1) of
the said Section is instructive in as ' nmuch-as it manifests that an
assessee cannot be permitted to resile fromhis stand at any stage
during the proceedi ngs. Therefore, by revising the application, the
appl i cant woul d be achi eving sonething indirectly what he cannot

ot herwi se achieve directly and in the process rendering the provision
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of sub-section (3) of Section 245C of the Act otiose and neani ngl ess.
In our opinion, the schene of said Chapter is clear and adnits no
anmbi guity.
27. It istrite lawthat a taxing statute is to be construed strictly. In a taxing

Act one has to look nerely at what is said in the relevant provision
There is no presunption as to a tax. Nothing is to be read in, nothing
is to be inplied. There is no roomfor any intendnment. There is no
equity about a tax. (See: Cape Brandy Syndicate Vs. Inland Revenue
Commi'ssi oners7 and Federation of A P. Chanmbers of Conmerce &

Industry & Os. Vs. State of AP. & Os.8). In interpreting a taxing
statute, the Court nust | ook squarely at the words of the statute and
interpret them Considerations of hardship, injustice and equity are
entirely out of place in interpreting a taxing statute. (Al so see:
Conmi ssi oner of Sales Tax, Uttar Pradesh Vs. The Mdi Sugar

MIls Ltd.)o.

28. As afore-stated, in the scheme of Chapter Xl X-A, there is no
stipulation for revision of an application filed under Section 245C(1)
of the Act and thus the natural corollaryis that determ nation of

7

(1921) 1 KB 64

° (2000) 6 scCC 550

1961 (2) SCR 189
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i ncone by the Settlenent Conmi ssion has necessarily to be with
reference to the incone disclosed in the application filed under the

said Section in the prescribed form

29. Havi ng noticed the schene of Chapter Xl X-A of the Act, we shal

now advert to the facts at hand and eval uate the rival subm ssions.

30. Bef ore addressi ng'the other issues, at the outset, we record our
di sapproval with the view of the H gh Court that it would not be
proper to set-aside the proceedings before the Settlenent Conmi ssion
even though it was convinced that the assessee had not nmade full and
true disclosureof their incone while making application under
Section 245C of the Act. As stated above, in its earlier order dated
28th July, 2000 while declaring order dated 17th Novenber, 1994, as
ab initio void and setting aside order dated 29th January, 1999, the
Hi gh Court had remtted the case to the Settlement Commi ssion to
decide the entire matter afresh, including the question of
mai ntai nability of the application under Section 245C(1) of the Act.
The said order of the High Court was put in issue before this Court
and was set aside vide order dated 11th July, 2006 and the case was

remanded back to the High Court for fresh consideration.
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Nevert hel ess, all points raised by the parties, including the plea of the
revenue that the application filed by the assessee before the Settl enent
Commi ssi on was not maintainable as the assessee had not nade a ful
and true disclosure of their undisclosed i ncome were kept open. The
Hi gh Court addressed itself on the said issue and found that the
assessee had not made a full and true disclosure of their income while
maki ng the application under Section 245C(1) of the Act, yet did not
find it properto set-aside the proceedi ngs on that ground. Having
recorded the said adverse finding on the very basic requirenment of a
val i-d application under Section 245C(1) of the Act, the H gh Court’s
opinion that it would not be proper to set aside the proceedings is
clearly erroneous. The High Court appears to have not appreciated
the object and scope of the schene of settlenment under Chapter Xl X-
A of the Act. At this juncture, it would be appropriate to notice a few
illum nating observations in WT Ransay Ltd. Vs. Inland Revenue
Comm ssi oners10, which was considered to bhe a turning point in the
interpretation of tax laws in England and was a significant departure
fromInland Revenue Commi ssioners Vs. Duke of Westninsterll
dictum noted in the passage extracted bel ow : -

10
(1981) 1 All ER 865

11
[1936] AC 1, [1935] All ER Rep 259
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"G ven that a docunment or transaction is genuine, the court

cannot go behind it to sone supposed underlying substance.

This is the well-known principle of Inland Revenue Conrs v

Duke of Westminster [1936] AC 1, [1935] Al ER Rep 259, 19

Tax Cas 490. This is a cardinal principle but it nmust not be
overstated or over-extended. Wile obliging the court to accept
docunents or transactions, found to be genuine, as such, it does
not compel the court to | ook at a document or a transaction in
blinkers, isolated fromany context to which it properly bel ongs.

If it can be seen that a docunent or transaction was intended to
have effect as part of a nexus or series of transactions, or as an
i ngredi ent of a wider transaction intended as a whole, there is
nothing in the doctrine to prevent it being so regarded; to do so
is not to prefer formto substance, or substance to form It is the
task of the court to ascertain the | egal nature of any transactions
to which it is sought to attach a tax or a tax consequence and if
that emerges froma series or conbination of transactions,

i nttended to operate as such, it is that series or conbination

which nmay be regarded."

31. W are convinced that, in the instant case, the disclosure of Rs.11.41
crores as additional undisclosed income in the revised annexure, filed
on 19th Septenber, 1994 al one was sufficient to establish that the
application made by the assessee on 30t h Sept ember, 1993
under Section 245C(1) of the Act could not be entertained as it did not
contain a "true and full" disclosure of their undisclosed incone and
“the manner" in which such incone had been derived. However, we
say nothing nore on this aspect of the matter as the Commi ssioner

for reasons best known to him has chosen not to challenge this part of

the i npugned order.
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32. We shall now deal with the principal argunment of |earned counsel for

the assessee that the Hi gh Court had failed to consider, in their correct

perspective the two reports subnmtted by the Conmm ssioner on 30th

August, 1995 and 20th October, 1997, in as nuch as, in the latter

report the Conmi ssioner had hinmsel f computed the undiscl osed

income at Rs. 42.52 crores, which was equivalent to the anount

finally determ ned by the Settlement Commi ssion. Ther ef ore,

according tothe learned counsel, there was no justification for the

remand of the case back to the Settlenment Commi ssion. At the first

bl ush, the argunent appears to be attractive but on a deeper scrutiny,

it does not nerit acceptance. In the inpugned order, on a critica

exam nati on of the order passed by the Settlenent Conm ssion with

reference to the said two reports, in particular the reconciliation

report subm tted by the Conmissioner on 20th Cctober, 1997,

estimating the undisclosed income at- Rs. 187.20 crores, the High

Court had found that only that part of the report dated 20th Cctober

1997, which dealt wth "on noney" was highlighted before this

Court, while other incones, (investnents, receipts or paynments were

not covered in that part of the statenment. The High Court al so

observed that the manner in which expenses had been shown, created

www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 177 $gge 31 of

35

3
a serious doubt about the expenditure of Rs.734.02 |akhs. The High
Court has also noted that the Settl enment Conm ssion had not properly
dealt with the anmount of Rs.911.51 |akhs on account of unexpl ai ned
expenses, | oans and surplus amount of Rs.488.98 |akhs, while
assessing the total income and thus an amount of Rs. 14. 49 crores
had been |left out while determ ning the undi sclosed incone of the
assessee. Besides, the H gh Court has also comented that having
cone to the conclusion that the penalty |eviable worked out to be Rs.
562. 87 | akhs, the Settl enment Comm ssion had no reason for |evying a
token penalty of Rs. 50 | akhs, which was not even 10% of the
m ni mum | evi abl e penalty. Utimtely the H gh Court observed that

(i) since the Settlenent Comm ssion had not supplied annexure

filed on 19th Septenber, 1994, decl aring additional inconme of
Rs. 11. 41 crores, due opportunity had not been given to the revenue to
place its stand properly; (ii) huge anmpunt of unexpl ai ned expenses,
unexpl ai ned | oans and unexpl ai ned surplus, total of which was nore
than Rs. 14 crores, was not taken into consideration while passing the
final order and (iii) the Settlenent Conmm ssion had i nposed token
penalty of Rs.50 |akhs while on its own assessnment |eviable penalty

woul d have been Rs.562.87 | akhs. Further, if the anpunt which had
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33.

3
not been taken into consideration while assessing the total undisclosed
income was to be taken into account, the ampunt of |eviable penalty
woul d have been much nore. In Iight of these facts, the H gh Court
formed the opinion that it would be in the interest of justice to set
aside the final order passed by the Settlement Conmi ssion and to
remand the case back to it for fresh adjudication on assessee’s
application. Bearing in mnd the afore-stated factual position, as
emanating fromthe material on record, we find it difficult to persuade
ourselves to agree with lLearned counsel for the assessee that there was
no justification for order of remand by the H gh Court and that the
order passed by the Settlement Conm ssion should have been
affirmed. We 'are satisfied that under the given scenario, the Hi gh
Court was correct in making the order of remand and no good ground
is made out for interference in exercise of our jurisdiction under

Article 136 of the Constitution.

As regards the argunent of |earned counsel for the assessee that the
scope of judicial reviewbeing limted, the H gh Court should not have
interfered with the order of the Settlenment Commi ssion in exercise of
its power under Article 226 of the Constitution, in our opinion, the

argunent is stated to be rejected. Having conceded before the Hi gh
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Court that the assessee was not pressing the point of nmaintainability of
the wit petition before the H gh Court, the assessee cannot be now
permtted to resile fromits earlier stand and raise the sane issue
before us. Even otherw se, as stated above, we have no hesitation in
observing that the manner in which assessee’s disclosures of
addi tional incone at different stages of proceedi ngs were entertained
by the Settl enent Comnission, rubbishing the objection of the
Conmi ssi oner that the assessee had not made a full and true
di scl osure of ‘their income in the application under Section 245C(1) of

the Act, | eaves muchto be desired.

34. W may now eval uat e the subm ssion of |earned counsel for the
assessee that since the Conmi ssioner was not entitled to receive a
copy of the annexure to the application before the Settl enent
Conmi ssi on had deci ded to proceed withthe application, no prejudice
was caused to the Comm ssi oner because of the alleged non-supply of
the revised annexure at a stage anterior to the making of order under
Section 245D(1) of the Act. It is true that details of the "full and true"
di scl osure of incone and "the nmanner" in which such income is
derived is to be given in the formof an annexure to the application

which is treated as confidential and is not to be forwarded to
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Conmi ssi oner for the purpose of his report under sub-section (1) of
Section 245D of the Act and therefore, apparently there is substance
in the contention. But when the argunent is tested on the anvil of the
schenme of Chapter Xl X-A, the revision of the annexure by itself was
prejudicial to the interest of the revenue. Apart fromthe fact, as
expl ai ned above, revision of the annexure is tantamount to revision
of the application, not contenplated in the scherme, w thholding of
the information regarding filing of revised annexure, disclosing
undi'scl osed income of Rs.11.41 crores as against the incone of
Rs.1.94 crores, disclosed in the annexure formng part of the
application, deprived the Comm ssioner of his right to object to the
mai ntai nability of assessee’s application on the ground that the
assessee had not nmade true and full disclosure of their income in the
previous application, the foundational requirenent of a valid
application under Section 245C(1) of the Act. Accordingly, we have

no hesitation in rejecting the argunent.

For all the reasons aforesaid, we do not find any nerit in these
appeal s, which are dism ssed accordingly. The Commi ssioner will be

entitled to costs, quantified at Rs.50,000/-.
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