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Nanda Ki shore Roy . ... Respondent (s)
JUDGMENT

P. Sat hasivam J.
1) This appeal 1is directed against the final order dated

31. 01. 2007 passed by the H gh Court of Calcutta in CR R No. 2774
of 2005 with CRR No. 2772 of 2005 whereby the H gh Court
di sm ssed the applications filed under Section 482 of the Crim nal
Procedure Code (hereinafter referred to as ‘the Code’') by the
appellants to quash the crimnal proceedings pending before the
Judi cial Magistrate, 2r Court, Asansol, being Case No. C/ 438 of 2003
under Section 406/ 120B of |IPC corresponding to T.R No. 167 of 2003.
2) The facts |eading to the present appeal are as under:

a) In 1973, the respondent joined the Indian Iron and Steel
Conpany Ltd., (renaned I1SCO Steel Plant), a unit of Steel Authority
of India Ltd., at Burnpur, near Asansol in West Bengal. 1In 1989, he
was appoi nted as Assistant Foreman. In 1991 he filed a wit petition

being C O No. 9954(W of 1991 before the H gh Court of Calcutta
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seeking direction for considering his claim for pronotion to the
post of Senior Mechanic alleging that he was superseded by his
juniors. On 19.01.1995, the respondent filed another wit petition
praying for interimorder restraining the appellants fromfilling up
the post of Assistant Foreman. The H gh Court, in the said wit
petition, directed for maintaining status quo. In June 1996, the
respondent filed a contenpt petition on the ground of violating the
said status quo order by the appellants herein. In the said
contenpt petition, the H gh Court directed for personal appearance
of the concerned officers of the Conpany and ultimately after
hearing them dism ssed the contenpt petition.

b) On 06.12. 2003, the respondent filed a private conpl aint being
C/ 438 of 2003 before the Additional Chief Judicial WMgistrate,
Asansol under Sections 461/468/ 406 read with Section 120B of |PC
against the appellants herein alleging discrimnation by unduly
deducting Rs.1,640/- p.m fromthe nonthly salary as Income Tax. It
was al so stated in the conplaint that the anount so deducted was not
deposited with the Income Tax Authority and should be refunded back.
It was also nentioned in the conplaint about the wongful deduction
of the anmount on account of cooperative |oan issued by the
appel | ant s/ Conpany. On exam nation of the w tnesses under Section
200 of the Code of Crimnal Procedure, the Magistrate directed the
Oficer-in-Charge P.S. Hrapur to cause an inquiry into the

all egations made in the conplaint. On 30.04.2004, the appellants
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informed that the anount of income tax deducted in consonance wth
Section 192 of the Income Tax Act being deposited in due course as
tax to the credit of enployee/respondent in ternms of Section 199 of
the Income Tax Act as uniformly done in respect of every enployee
and al so produced Form No-16 of the respondent for the period from
01.04.2003 to 31.03.2004. On 15.07.2004 & 30.01.2005, the police
submtted two inquiry reports, inter alia, stating the previous
conduct of the respondent and also stated that the conplaint in
issue is «civil in nature. On 31.01.2005, after taking into
consideration the inquiry reports of the police, the Judicial
Magi strate, Asansol directed issuance of summons against the
appel l ants for an of fence under Section 406/ 120B of the |ndian Penal
Code. In response to the summons, the appellants nmade an
application under Section 205 of the Code before the Judicial
Magi strate and the sanme was rejected by an order dated 26.07.2005.
Subsequently, vide order dated 12.09.2005, the Judicial Magistrate
I ssued warrant of arrest against the appellants. The appell ants
filed application being CR R No. 2774 of 2005 before the High
Court of Calcutta under Section 482 of the Code for quashing of the
conplaint and prayed for staying of proceedings in the conplaint
bearing No. /438 of 2003. The appellants also filed another
appl i cation under Section 482 being C.R R No. 2772 of 2005 seeking
quashing of the order dated 12.09.2005. The Hi gh Court, by order

dated 31.01.2007, rejected the prayer for quashing the crimnal
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proceedi ngs and di sposed of both the applications with a direction
to the trial Court to dispose of the matter within a period of six
nont hs. Aggrieved by the sane, the appellants have preferred this
appeal by special |eave before this Court.

3) Heard M. Ranjit Kunmar, |earned senior counsel for the
appel l ants and M. Yashank Adhyaru, |earned senior counsel for the
respondent .

4) In order to test the claim of both the parties as well as the
correctness of the inpugned order of the H gh Court, it is useful to
refer the details of the conplaint dated 06.12.2003 filed by the
respondent. He described hinself as an enpl oyee of ME Steel, 11 SCO
Bur npur and he nmade the follow ng officers as accused persons:

1. A K Jaiswas EDI/C.Cum M D. 11SCO Ltd. Burnpur Wrks

2. Rajeswar Tiwari GV [ P&A]

3. Robin Roy DGM (M) SMS Deptt.

4. P. Karmakar, AGM[MM SMs Deptt.

5. Sukumar Mikherjee, Manager Fi nance

6. Shivaji Roy DGM [ PL]

7. Tarit Pal GM[I 9]

Al'l are of 11SCO Burnpur PS Hirapur Distt. Burdwan

In the conplaint, he nentioned about the filing of wit petition in
1991 before the Hi gh Court of Calcutta and the order passed therein
i n 2003. He also referred to his contenpt petition before the Hi gh

Court. He alleged that due to the direction of the H gh Court,
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which was issued at his instance, the abovesaid officers entered
into a crimnal conspiracy and with a view to pressurize him for
W thdrawing the said contenpt, starting giving threats to him in
vari ous nanners. According to him due to such attitude towards
him the accused persons with a view to get their object fulfilled,
started illegal deduction of Rs. 1640/- per nonth from his nonthly
salary as incone tax we.f. My 2003. In this way, the accused
persons had deducted an anmount of Rs. 13,120/- from his salary on
account of incone tax and the said ampbunt had not been deposited
with the incone tax authority. The appellant also stated that he
does not fall wthin the category of taxable incone, and in any
event, not to the tune of Rs. 1640/. He also clained that he sent a
notice under registered post with acknow edgenent due on 17.11.2003
to accused Nos. 1 to 5 requesting them to return the nobney so
deducted illegally from his salary. On receipt of the notice, the
accused persons abused him in the presence of wtnesses and others
and al so threatened himw th dire consequences. He also pointed out
that a sum of Rs. 3050/- had been deducted fromhis salary illegally
on account of cooperative |oan although, on the previous nonth,
deduction was only to the extent of Rs. 50. Wth these allegations,
he <clained that accused persons have conmtted offence under
Sections 467, 468, 403 and 406 read with Section 120B I PC and prayed

for i1issuance of summons.
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5) W have adverted to alnost all the avernents/all egations nade by
the respondent herein in respect of accused nos. 1 to 5 who are
appel l ants before us. Fromthis, we are able to understand that the
respondent has grievance against the managenent in respect of his
non pronotion at the relevant tinme, nmoving to the H gh Court of
Cal cutta, obtaining certain orders, filing of contenpt petition etc.
It is also alleged that the appellants have deducted incone tax to
the extent of Rs. 1,640/- per nonth from his nonthly salary as
i ncome tax but according to the respondent, he was not |iable to pay
i nconme tax.

6) M. Ranjit Kumar, |earned senior counsel for the appellants has
pointed out that there is no lapse on their part in respect of the
all egation relating to non pronotion of the respondent. In fact,
according to him the respondent had been held guilty by the CBl in
a case for using fabricating docunents for the purpose of pronotion.
He al so pointed out that though the H gh Court has pernmitted to take
action against himaccording to |aw, the managenent did not take any
action against him He also pointed out that in view of statutory
provi sions of the Incone Tax Act, particularly, Sections 192, 200,
206, 271C and 276B-BB, |ike other enployees, the respondent was
liable to pay incone tax and the appellant as an enployer

statutorily bound to deduct an anobunt from his salary as per the

above provisions. What ever may be, inasnmuch as appellants have
performed their statutory obligation, it 1is not a case for
6
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adjudication by the Magistrate on crimnal side. He further
contended that the Hgh Court also failed to exercise its
jurisdiction under Section 482 for quashing the summoning order. On
the other hand, M. Yashank Adhyaru supported the order of the
Magi strate based on the conplaint of the respondent and also
submtted that the H gh Court has not commtted any wong in
rejecting the petition under Section 482 of the Code.
7) At the relevant tine, i.e on 06.12.2003, when the respondent
made a conplaint to the Magistrate, he was an enployee of 11SCO
Burnpur. There is no dispute about the sane.
8) Chapter XVII of the Inconme Tax Act deals with Collection and
Recovery of Tax. Section 192 speaks about deduction at source from
Sal ary.

“192. (1) Any person responsible for paying any incone

chargeabl e under the head “Sal aries” shall, at the tinme of

paynment, deduct inconme-tax [***] on the anount payable at

the average rate of inconme-tax [***] conputed on the basis

of the [rates in force] for the financial year in which

the paynent is made, on the estimated inconme of the
assessee under this head for that financial year.”

Section 200 relates to duty of person deducting tax.

“200. (1) Any person deducting any sumin accordance with [the
foregoing provisions of this Chapter shall pay wthin the
prescribed time, the sum so deducted to the credit of the
Central Governnent or as the Board directs.

(2) Any person being an enployer, referred to in sub-section
(1A) of section 192 shall pay, within the prescribed tine, the
tax to the credit of the Central Governnent or as the Board
directs.

(3) Any person deducting any sum on or after the 1st day of
April, 2005 in accordance with the foregoing provisions of
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this Chapter or, as the case may be, any person being an
enpl oyer referred to in sub-section (1A) of section 192 shall,
after paying the tax deducted to the credit of the Centra
Gover nient within the prescribed tineg, [ prepare such
statenments for such period as nmay be prescribed] and deliver
or cause to be delivered to the prescribed incone-tax
authority or the person authorised by such authority such
statenent in such formand verified in such manner and setting
forth such particulars and wthin such time as my be
prescribed.”

Section 206 mandates persons deducting tax to furnish prescribed
returns.

“206. (1) The prescribed person in the case of every
of fice of Governnment, the principal officer in the case of
every conpany, the prescribed person in the case of every
| ocal authority or other public body or association, every
private enployer and every other person responsible for
deducting tax [before the 1st day of April, 2005] under
the foregoing provisions of this Chapter [shall, wthin
the prescribed time after the end of each financial year
prepare and deliver or cause to be delivered] to the
prescribed incone-tax authority [or such other authority
or agency as may be prescribed, such returns in such form
and verified in such manner and setting forth such
particul ars as nay be prescribed:”

Section 271 C deals with penalty for failure to deduct tax at
sour ce.

“ 271C. [(1) If any person fails to—

(a)deduct the whole or any part of the tax as required
by or under the provisions of Chapter XVII-B; or

(b)pay the whole or any part of the tax as required by
or under —

(i)sub-section (2) of section 115-Q or
(ii)the second proviso to section 194B,
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then, such person shall be liable to pay, by way of
penalty, a sum equal to the anmpunt of tax which
such person failed to deduct or pay as aforesaid.”

Section 276 B and 276 BB speaks about failure to pay tax to the
credit of Central Governnent and failure to pay the tax collected at
source.

“276B. 1If a person fails to pay to the credit of the
Central CGovernment, —

(a)the tax deducted at source by him as required by or
under the provisions of Chapter XVII-B; or

(b)the tax payable by him as required by or under—
(i)sub-section (2) of section 115-G or
(ii)the second proviso to section 194B,

he shall be punishable with rigorous inprisonnent for a term
which shall not be |less than three nonths but which nay
extend to seven years and with fine.

276BB. |If a person fails to pay to the credit of the Central
Governnent, the tax collected by him as required under the
provisions of section 206C, he shall be punishable wth
rigorous inprisonment for a termwhich shall not be less than
three nmonths but which may extend to seven years and wth
fine.”

9) A glance of these provisions make it clear that it is obligatory
on the part of the persons responsible for paying any incone
chargeabl e under the head “salaries”, at the tine of paynent, deduct
I ncome tax conputed on the basis of the rates in force for the
financial year on the estimated income of the assessee and pay the
same to the authority concerned. It also nmake clear that failure to
deduct tax at source shall be liable to pay, by way of penalty, a
sum equal to the amount of tax which such person failed to deduct or

pay. It also shows that failure to pay tax to the credit of Central
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Governnment in certain cases or pay the tax collected at source under
Section 276 BB shall be punishable with inprisonnent.

10) In the case on hand, it is the categorical stand of the
appel | ant s- managenent that the anmount of tax that has been deducted
from the respondent’s salary as TDS under the head “Salaries” in
terms of Section 192 is uniformy done in respect of each and every
enpl oyee of the conpany. It is also asserted that the anmount of tax
so deducted, deposited to the credit of the enployees including the
respondent in ternms of Section 199. They al so produced a copy of
Form No-16 being the certificate under Section 203 of the Inconme Tax
Act, 1961 for the tax deducted at source from the incone chargeable
under the head “salaries” in respect of the respondent relating to
period fromApril 1st;, 2003 to March 31st, 2004.

11) In the light of the factual scenario, let us see the initial
direction of the Judicial Magistrate, Asansol to the IO concerned,
the report of the police officer as well as ultinmate order dated
31.01.2005 by the Additional Chief Judicial Mgistrate issuing
sumons  upon the appellants/accused persons for offence wunder
Section 406 read with 120B IPC in ternms of Section 204 of the Code.
When the conplaint was forwarded to the SI H rapur, Police Station
he conducted an inquiry, recorded statenments of [11SCO officials,
perused the docunents concerned and also noted that the tax was
deducted as per their conmpany nornms. After making such a note, the

SI Hirapur has concluded that “the matter is civil in nature” and

10
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forwarded the same to Additional CIM with a request to clarify the
sane. On the basis of the said report, by order dated 31.01. 2005,
the Additional CIM after recording the stand of the conplainant
about illegal deduction of Rs. 1640/- per nonth from his salary as
incone tax and the sanme had not been deposited by the accused
persons to the inconme tax authority nonth by nonth, has concl uded
“on perusal of the sane, it appears to nme that there is sufficient
ground for proceeding against the accused persons under Section
406/ 120 B I PC.” First of all, it is not clear how the Additional
CIM has concluded that “there is sufficient ground for proceeding
agai nst the accused under Section 406/120 B IPC', nore particularly,
when the inquiry report by the SI Hrapur shows that the issue
raised in the conplaint is civil in nature.

12) We have already adverted to the relevant provisions from the
I ncone Tax Act, particularly, duty of the enployer in deducting tax
at source and forwarding the sane to the authority concerned i.e. to
the credit of Central CGovernnment as well as failure to do so results
in prosecution. From the materials placed, particularly, the
contents of the conplaint, relevant statutory provisions of the
I ncone Tax Act, report of the SI Hrapur, we are of the view that
the conplaint does not disclose any case to proceed against the
accused persons as arrived by the Additional CIM Even if the
respondent had sonme grievance wth the appellants about non-

pronotion, direction of the H gh Court, pendency of contenpt etc. it

11
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is not a case for crimnal prosecution. If he is very nuch
interested to vindicate his grievance, the respondent could have
very well approached the officer concerned of the I1SCO or to the IT
authority concerned. Though in the conplaint, it is stated that the
r espondent had sent a notice under regi stered post with
acknow edgnment due on 17.11.2003, admttedly, no such proof had been
pl aced before the Court. In fact, the appellants stoutly denied the
recei pt of such a notice.

13) Inspite of all the details and materials since the Additiona

CIM issued summons, the appellants approached the H gh Court under
Section 482 of the Code for quashing the sane. The Hi gh Court, by
t he inpugned order, w thout adverting to any of the above nentioned
relevant materials passed a cryptic order in one line “I am not
inclined to quash the crimnal proceeding pending before the
Addi ti onal CIM Asansol ”. No doubt, after dism ssing the petition
issued certain directions for protection relating to personal

appearance of the appellants before the Magi strate.

14) This Court, in a series of decisions, has enphasized the
i nherent power of the H gh Court to pass appropriate orders to
prevent the abuse of process of court or to secure the ends of
justice. Though, inherent jurisdiction under Section 482 has to be
exercised sparingly, <carefully and wth caution when adequate
materials are available which clearly shows that the proceeding is

either of civil nature, cannot be adjudicated by the crimnal court

12
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or if it is an abuse of process of court, the H gh Court is well
within its power to exercise its inherent jurisdiction and quash the
sane.

15) Contours of the power wunder Section 482 CPC have been
explained in a series of decisions by this Court. In Nagawa V.
Veer anna Shival i ngappa Konjalgi, (1976) 3 SCC 736, it was held that
the Magistrate while issuing process against the accused should
satisfy hinmself as to whether the allegations in the conmplaint, if
proved, would ultimtely end in the conviction of the accused. It
was held that the order of Magistrate issuing process against the

accused coul d be quashed under the follow ng circunstances:

“(1) Were the allegations nade in the conplaint or the
statenments of the wtnesses recorded in support of the
sane taken at their face val ue nake out absolutely no case
agai nst the accused or the conplaint does not disclose the
essential ingredients of an offence which is alleged
agai nst the accused;

(2) Were the allegations nade in the conplaint are
patently absurd and inherently inprobable so that no
prudent person can ever reach a conclusion that there is
sufficient ground for proceedi ng agai nst the accused;

(3) Where the discretion exercised by the Magistrate in
I ssuing process is capricious and arbitrary having been
based either on no evidence or on nmaterials which are
wholly irrel evant or inadm ssible; and

(4) Were the conplaint suffers from fundanental |[|ega
defects, such as, want of sanction, or absence of a
conplaint by legally conpetent authority and the |ike.”

16) In State of Haryana vs. Bhajan Lal, 1992 Supp. (1) SCC 335, a
guestion came up for consideration as to whether quashing of the FIR

filed against the respondent Bhajan Lal for the offences under

13
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Sections 161 and 165 IPC and Section 5(2) of the Prevention of
Corruption Act was proper and | egal. Reversing the order passed by
the High Court, this Court explained the circunstances under which
such power could be exercised. Apart from reiterating the earlier
norns laid down by this Court, it was further explained that such
power could be exercised where allegation nmade in the FIR or
conplaint are so absurd and inherently inprobable on the basis of
whi ch no prudent person can ever reach a just conclusion that there
is sufficient ground for proceeding against the accused. No doubt,
at the stage of quashing an FIR or conplaint the H gh Court is not
justified in enbarking upon an inquiry as to the probability,
reliability or genuineness of the allegation nmade therein.
17) In Sardar Trilok Singh and others vs. Satya Deo Tripathi (1979)
4 SCC 396, when the financer seized the truck in question due to
default in paynment of instalnent, buyer of the vehicle [|aunched
crimnal prosecution, this Court held it as an abuse of process of
the court since the dispute was essentially of a civil nature and
quashed the entire proceedi ngs.
18) In G Sagar Suri and another vs. State of U P. and others,
(2000) 2 scC 636, this Court has held: -

“8. Jurisdiction under Section 482 of the Code has to be

exercised with great care. In exercise of its jurisdiction

the High Court is not to examne the matter superficially. It

IS to be seen if a matter, which is essentially of a civi

nature, has been given a cloak of crimnal offence. Crim nal

proceedings are not a short cut of other renedies available

in law. Before issuing process a crimnal court has to
exercise a great deal of caution. For the accused it is a

14
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serious matter. This Court has laid certain principles on the
basis of which the H gh Court is to exercise its jurisdiction
under Section 482 of the Code. Jurisdiction wunder this
section has to be exercised to prevent abuse of the process
of any court or otherw se to secure the ends of justice.”

19) In Alpic Finance Ltd. vs. P. Sadasivan and another (2001) 3 SCC
513, this court reiterated that the conplaint nust disclose
essential ingredients of the offence. After adverting to Nagawa
(supra), and State of Haryana vs. Bhajan Lal (supra), and after
finding that in the conplaint there is no allegation that there was
fraud or dishonest inducenment on the part of the respondents and
thereby the respondents parted with the property, it is trite |aw
and common sense that an honest man entering into a contract is
deened to represent that he has the present intention of carrying it
out but if, having accepted the pecuniary advantage involved in the
transaction, he fails to pay his debt, he does not necessarily evade
the debt by deception, upheld the order of the H gh Court quashed
t he proceedi ngs and di sm ssed the appeal.

20) In Indian QI Corporation vs. NEPC India Ltd. and O hers,

(2006) 6 SCC 736, the follow ng paragraphs are rel evant: -

“13. While on this issue, it is necessary to take notice of a
grow ng tendency in business circles to convert purely civil
di sputes into crimnal cases. This is obviously on account of
a prevalent inpression that civil law renedies are tine
consuming and do not adequately protect the interests of
| enders/creditors. Such a tendency is seen in several famly
di sputes al so, leading to irretrievable breakdown of
marriages/famlies. There is also an inpression that if a
person could sonehow be entangled in a crimnal prosecution,
there is a likelihood of immnent settlenment. Any effort to

15
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settle civil disputes and clains, which do not involve any
crimnal offence, by applying pressure through crimna
prosecuti on shoul d be deprecated and di scouraged.

“It is to be seen if a matter, which is essentially of a
civil nature, has been given a cloak of crimnal offence
Crimnal proceedings are not a short cut of other renedies
available in law. Before issuing process a crimnal court has
to exercise a great deal of caution. For the accused it is a
serious matter. This Court has laid certain principles on the
basis of which the High Court is to exercise its jurisdiction
under Section 482 of the Code. Jurisdiction under this
section has to be exercised to prevent abuse of the process
of any court or otherwi se to secure the ends of justice.”

14. Wiile no one with a legitinmte cause or grievance should
be prevented from seeking renedies available in crimnal |aw,
a conplainant who initiates or persists with a prosecution

being fully aware that the crimnal proceedi ngs are
unwarranted and his remedy lies only in civil law, should
hi nsel f be made accountable, at the end of such m sconceived
crimnal proceedings, in accordance with law. One positive
step that can be taken by the courts, to curb unnecessary
prosecutions and harassnent of innocent parties, is to
exerci se their power under Section 250 CrPC nore frequently,
where they discern nmmlice or frivolousness or ulterior
notives on the part of the conpl ai nant.”

21) In the 1light of the above nentioned well established

principles, we are of the view that the H gh Court has commtted an

error, firstly, in not assigning any reason and passing a cryptic
order and secondly, failed to exercise its jurisdiction under

Section 482 when the conplaint does not disclose any offence of
crimnal nature. For the sake of repetition, we reiterate, though
the respondent had sone grievance about his non pronotion, certain
orders passed by the H gh Court including filing of contenpt etc.

in view of the statutory provisions of the Inconme Tax Act, the

assertion of the appellants that deductions were being nade for all

16
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the persons who are liable to pay tax in terns of the Incone Tax
Act, the proper renmedy for the respondent is to approach the
aut hority/officer concerned and not by filing conplaint as nentioned
above. W have already adverted to the report of SI Hirapur hol ding
that the matter in issue is civil in nature.

22) Considering all these materials and in the light of the various
principles enunciated, we hold that the H gh Court commtted an
error in not exercising its jurisdiction and dism ssing the petition
filed under Section 482. Consequently, we quash the crim nal
proceedi ngs pending before the trial Court being Case No. /438 of
2003 initiated against the appellants. The crimnal appeal is
al | oned.

| J.
(P. SATHASI VAM

S ST J.
(DR. B. S. CHAUHAN)

NEW DELHI ;

AUGUST 19, 2010.
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| TEM NO. 1-A COURT No. 9 SECTI ON | |
( For Judgnent )

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO. 779 OF 2007

RAJESWAR TI WARI & ORS. .. Appel | ant (s)
Ver sus

NANDA KI SHORE ROY Y. Respondent (s)

DATE : 19/08/2010 Thi s APPEAL was call ed

on for pronouncenent of judgnment today.

For Appel | ant (s) M. Sunil Kumar Jain, Adv.

For Respondent (s) Ms. Sarla Chandra, Adv.

M . Raj esh Srivastava, Adv.

Hon' bl e M. Justice P. Sathasivam pronounced the
judgment of the Bench conprising Self and Hon'ble Dr.
Justice B.S. Chauhan.

The appeal is allowed.

[ Usha Bhardwaj ] [ Savita Sai nani |
Court WMaster Court WMaster

[ Signed reportable judgnent is placed on the file ]
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