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16674, 20789 & 20619 of 2009)

JUDGMENT

S.H KAPAD A, J.

Leave granted.

In this batch of Cvil Appeals, a commobn question
of law which arises for determnation is: whether
conversion of marble blocks by sawing into slabs and
tiles and polishing anmbunts to "manufacture or
production of article or thing” so as to mnmke the
respondent (s) - assessee(s) entitled to the benefit of
Section 80l A of the Incone Tax Act, 1961, as it stood at
the material tine.

The lead matter is Civil Appeal arising out of
S L.P.(C) No.9812/2008 in the <case of Incone Tax

Oficer, Udaipur Vs. Ms. Arihant Tiles & Marbles (P)
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Ltd.

The assessee, during the relevant Assessnent Year
2001- 2002, was engaged in t he busi ness of
manuf act ur e/ production of polished slabs and tiles which
the assessee exported (partly). The prine condition for
al l owi ng deduction under Section 80IA as it stood at
the material tinme, was that industrial undertakings
shoul d manufacture or produce any article or thing, not
being any article or thing specified in the list in
El event h Schedul e of the |Incone Tax Act, 1961.

The question before us is: whether on facts and
circunstances of the case(s) the activities undertaken
by the respondent(s) herein would fall wthin the
meaning of the words "manufacture or production” in
Section 80l A of the 1961 Act?

To answer the above issue, it is necessary to
reproduce the details of stepwi se activities undertaken
by the assessee(s) which read as foll ows: -

") Mar bl e bl ocks excavated/ extracted
by the mne owners being in raw
uneven shapes have to be properly
sorted out and marked;

i) Such bl ocks are then processed on
singl e bl ade/w re saw nmachi nes
usi ng advanced technol ogy to square
them by separating waster materi al;

iii) Squared up blocks are sawed for
maki ng slabs by using the gang saw

machi ne or single/multi bl ock
cutter machi ne;

i V) The sawn sl abs are further
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reinforced by way of filling cracks
by epoxy resins and fibre netting;

V) The sl abs are polished on polishing
machi ne; the slabs are further edge
cut into required dinensions/tiles

as per mar ket requi renent I n
prefect angles by edge cutting
machine and nulti disc cutter
machi nes;
Vi) Pol i shed slabs and tiles are buffed
by shiner.”
In addition to the above activities, it mnmay also be

noted that the assessee(s) has been consistently
regar ded as a manuf act ur er/ producer by vari ous
Gover nnent Departnments and  Agenci es. The above
processes undertaken by the respondent(s) have been
treated as manufacture under the Excise Act and allied
tax | aws.

At the outset, we may point out that in numerous

judgments of this Court, it has been consistently held
that the word "production” is wder in its scope as
conpared to the word "manufacture”. Further, Parlianment

itself has taken note of the ground reality and has
anended the provisions of the Inconme Tax Act, 1961 by
inserting Section 2(29BA) vide Finance Act, 2009, wth
effect from 1st April, 2009.

We quote herein-below the rel evant provisions of
Section 2(29BA) as also the relevant provisions of
Section 801 A(2)(iii) of the Income Tax Act, 1961.

"2(29BA) "manuf act ure” W th its
granmat i cal vari ations, nmeans a
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change in a non-living physical
object or article or thing,-

(a) resulting in transformation of
the object or article or thing
into a new and distinct object
or article or thing having a
different nane, character and
use; or

(b) bringing into existence of a
new and distinct object or
article or t hi ng W th a
di fferent chem cal conposition
or integral structure;”

"801'A(2) (iii) it manufactures or produces
any article or thing, not being any article
or thing specified in the Ilist in the
El eventh Schedul e, or operates one or nore
cold storage plant or plants, in any part
of India.”

The Authorities below rejected the contention of

the assessee(s) that its activities of polishing slabs

and making of tiles from marble blocks constituted

"manuf acture” or "production” under Section 80lA of the

I ncome Tax Act. There was difference of opinion in this

connection between the Menbers of the |ITAT. However, by

the inmpugned judgnment, the H gh Court has accepted the

contention of the assessee(s) holding that in the

pr esent case, pol i shed sl abs and tiles st ood

manuf act ured/ produced from the marble blocks and,

consequently, each of the assessee was entitled to the

benefit of deduction under Section 80l A Hence, these

Appeal s have been filed by the Departnent.

Incidentally, it may be noted that sone of the
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assessees before us are also job workers duly registered
under the provisions of the Excise Act/Rules franed
t her eunder. It may also be clarified that in these
cases, we are concerned with assessees who are basically
factory owners and not mne owners. This distinction is
of sonme rel evance when we anal yse the various judgnents
cited before us fairly by the |earned counsel on behalf
of the Departnent.

The main judgnment on which the Departnent has

placed reliance is the judgment of this Court in Lucky

Mnmat Pvt. Ltd. Vs. Conmm ssioner of Incone Tax, Jaipur,

reported in (2001) 9 SCC 669. In that case, the
foll ow ng question came up for consideration before the
Tri bunal :

"Whether on the facts and in the
circunstances of the case, the Tribunal was
justified in holding that business activity of
the assessee was in the nature of manufacturing
or production so as to be entitled for relief
under Section 80HH of the Inconme Tax Act,
1961.”

The assessee in that case had the business of mning of
i mestones and marble bl ocks which thereafter were cut

and sized before being sold in the market. It was held

by this Court that the assessee was essentially in the

busi ness of mning of |inestone. It was held that the
activity of excavation will not constitute manufacture
or production. It was further held that even the

activity of cutting and sizing of marble blocks after
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excavation would not come within the anbit of expression
"manufacture’ or 'production'. In the circunstances,
this Court held that the assessee was not entitled to
the benefit of Section 80HH of the Incone Tax Act.
However, this Court distinguished the judgnment of the
Raj asthan High Court in the case of CIT vs. Best
Chem cal and Linme Stone Industries Pvt. Ltd., reported
in 210 I'TR 883 (Raj.). In that case, Ms Best Chem cal
was engaged in the business of extracting |inmestone and
its sale thereafter after converting it into linme and
| i medust or concrete which was held to be an activity of
manuf acture or production. The activity of conversion
into lime and |imedust, according to this Court, in the

case of Lucky Mnmat Pvt. Ltd. (supra) certainly

constituted a nmanufacturing process. It was clarified
in the said case that nmere mning of |inmestone and
marbl e and cutting the sane before it was sold will not

constitute "manufacture” or "production” but conversion
into lime and |inmedust could constitute the activity of
manuf acturi ng or production. This distinction has not
been taken into account by the Departnent while
rejecting the claim of the assessee(s) for deduction
under Section 80l A of the Incone Tax Act, 1961.

There is one nore judgnent of which Shri
Bhat t acharya, | earned Additional Solicitor Ceneral,
appearing on behalf of the Departnent, has placed

reliance. That is the judgnment of this Court in
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Raj ast han State Electricity Board Vs. Associ at ed

I ndustries & Anr., reported in AIR 2000 SC 2382. In

t hat case, t he only guesti on t hat arose for
consideration was whether punping out water from the
mnes cane wthin the neaning of the word manufacture,
production, processing or repair of goods so as to claim
exenption from duty wunder Notifications issued under
Section 3(3) of the Rajasthan Electricity Duty Act,
1962. In that case, the first respondent was a
regi stered public [imted conpany, engaged I n
excavating stones fromcollieries and thereafter cutting
and polishing them into slabs. The Rajasthan State
Government |evied excise duty under the provisions of
the Act. A Notification dated 239 March, 1962 was
issued by the State under Section 3(3) of the Act
granting exenption fromtax on the energy consuned by a
consuner in any industry in the manufacture, production,
processing or repair of goods and by or in respect of
any mne as defined in the Indian Mnes Act, 1923. This
notification was |later on superseded on 2" March, 1963
by which electricity duty cane to be remtted in certain
cases. One nore notification was issued on 1st Novenber,
1965 once again superseding earlier notifications. By
clause (c) of the said notification, the State of
Raj asthan reduced the duty on the energy consuned in
i ndustries, other than those nentioned in clause (a) of

t he notification whi ch are in t he manuf act ur e,
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production, processing or repair of goods.

The basi c controver sy whi ch ar ose for
determ nation in the said case was whether the activity
of punping out water from the mnes cane within the
meaning of the words “"manufacture”, "production”,
"processing or repair of goods”. Whi | e di sposing of
the matter, this Court, vide paragraphs 1 and 10, stated
that the specific case of the conpany was that the
el ectrical energy was consunmed for punping out water
from mnes to make mnes ready for mning activity.
This aspect 1is very inportant. It needs to be
highlighted that the case of the conpany was that
punpi ng out water from mnes to nmake the mnes ready

for mning activity cane within the anmbit of the term

"manuf acture”. This argunent was rejected by this
Court, after exam ning various judgnents of this Court
on the connotation of the word "manufacture”. In our

view, the judgnment of this Court in Rajasthan State
Electricity Board has no application to the facts of the
present case. Even if one reads paragraph 17 of the
said judgnent in the light of paragraphs 1 and 10, it is
very clear that the only activity which came up for
consideration before this Court in the case of Rajasthan
Electricity Board (supra) was the activity of punping
out water from a mne in order to nake the mne
functional . In the present case, we are not considered

with such activity. Therefore, in our view the judgnent
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of this Court in Rajasthan Electricity Board (supra) has
no application to the facts of the present case.
In the case of Aman Marble Industries Pvt. Ltd.

vs. Collector of Central Excise, reported in 157 ELT 393

(SO, the question that arose for consideration was
whether cutting of nmarble blocks into marble slabs
anounted to manufacture for the purposes of Central
Excise Act. At the outset, we may point out that in the
present case, we are not only concerned with the word
"manuf acture”, but we are also concerned wth the
connotation of the word "production” in Section 80lA of
the Income Tax Act, 1961, which, as stated herein-above,

has a wder meaning as conpared to the word

"manuf acture”. Further, when one refers to the word
"production”, it neans manufacture plus sonething in
addition thereto. The word "production” was not under

consideration before this Court in the case of Anman

Marbl e I ndustries Pvt. Ltd. (supra). Be that as it may,

in that case, it was held that "cutting” of narble
bl ocks into slabs per se did not anount to
"manuf acture”. This conclusion was based on the

observations made by this court in the case of Rajasthan
State Electricity Board (supra). In our view, the
judgnment of this Court in Aman Marble Industries Pvt.
Ltd. (supra) also has no application to the facts of the
present case. One of the nost inportant reasons for

saying so is that in all such cases, particularly under
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the Excise law, the Court has to go by the facts of each
case. In each case one has to exam ne the nature of the
activity undertaken by an assessee. Mere extraction of
stones may not constitute manufacture. Simlarly, after
extraction, if marble blocks are cut into slabs per se
will not amobunt to the activity of nmanufacture.

In the present case, we have extracted in detai
the process undertaken by each of the respondents before
us. In the present case, we are not concerned only with
cutting of marble blocks into slabs. In the present
case we are also concerned wth the activity of
polishing and wultinmate conversion of blocks into
polished slabs and tiles. Wat we find fromthe process
i ndi cated herein-above is that there are various stages
t hrough which the blocks have to go through before they
becone polished slabs and tiles. In the circunstances,
we are of the view that on the facts of the cases in
hand, there is certainly an activity which will cone in
the category of "manufacture” or "production” under
Section 80l A of the Income Tax Act. As stated herein-
above, the judgnent of this Court in Aman Marble
I ndustries Pvt. Ltd. was not required to construe the
word "production” in addition to the word "manufacture”.
One has to examne the schene of the Act also while
deciding the question as to whether the activity
constitutes manufacture or production. Ther ef or e,

|l ooking to the nature of the activity stepwi se, we are
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of the view that the subject activity certainly
constitutes "manufacture or production” in ternms of
Section 80l A In this connection, our view is also
fortified by the follow ng judgnents of this Court which
have been fairly pointed out to us by I|earned counsel
appearing for the Departnent.

In the case of Comm ssioner of |lnconme Tax Vvs.

Sesa Goa Ltd., reported in 271 ITR 331 (SC), the neaning
of the word "production” cane up for consideration. The
question which came before this Court was whether the
| TAT was justified in holding that the assessee was
entitled to deduction under Section 32A of the Incone
Tax Act, 1961, in respect of machinery used in mning
activity ignoring the fact that the assessee was engaged
in extraction and processing of iron ore, not anounting
to manufacture or production of any article or thing.
The H gh Court in that case, while dism ssing the appeal
preferred by the Revenue, held that extraction and
processing of iron ore did not amount to "manufacture”.
However, it cane to the conclusion that extraction of
iron ore and the various processes would involve
"production” W thin t he meani ng of Section
32A(2)(b)(iii) of the Inconme Tax Act, 1961 and
consequently, the assessee was entitled to the benefit
of investnent allowance under Section 32A of the I|ncone
Tax Act. In that nmatter, it was argued on behalf of the

Revenue that extraction and processing of iron ore did
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not produce any new product whereas it was argued on
behalf of the assessee that it did produce a distinct
new product. The view expressed by the H gh Court that
the activity in question constituted "production” has
been affirnmed by this Court in Sesa (Goa's case saying
that the Hi gh Court's opinion was uninpeachable. It was
held by this Court that the word "production” is w der
in anbit and it has a w der connotation than the word
"manufacture”. It was held that while every manufacture
can constitute production, every production did not
amount to manufacture.

In our view, applying the tests laid down by this
Court in Sesa CGoa's case (supra) and applying it to the
activities undertaken by the respondents herein,
reproduced herein-above), it is clear that the said
activities would come within the neaning of the word
"production”.

One nore aspect needs to be highlighted. By the
said judgnment, this Court affirmed the decision of the
Karnataka High Court in the case of Conm ssioner of
I ncone Tax vs. Mysore Mnerals Ltd, (2001) 250 ITR 725
(Kar).

In the case of Comm ssioner of |ncone Tax Vs.

N.C. Budharaja & Co., reported in 204 ITR 412 (SC), the
question which arose for determ nation before this Court
was whether construction of a dam to store water

(reservoir) can be characterised as anobunting to
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manuf acturing or producing an article. It was held that
the word "manufacture” and the word "production” have
received extensive judicial attention both wunder the
Inconme Tax as well as under the Central Excise and the
Sal es Tax | aws. The test for determ ning whether
“manuf acture” can be said to have taken place is whether
the commodity, which is subjected to a process can no
| onger be regarded as the original comodity but is
recognised in trade as a new and distinct comodity.
The word "production”, when used in juxtaposition wth
the word "manufacture”, takes in bringing into existence
new goods by a process which nmay or may not anount to
manuf act ur e. The word "production” takes in all the
byproducts, internediate products and residual products
whi ch enmerge in the course of manufacture of goods.

Appl ying the above tests laid down by this Court
in Budharaja's case (supra) to the facts of the present
cases, we are of the view that blocks converted into
polished slabs and tiles after undergoing the process
i ndi cated above certainly results in energence of a new
and distinct comodity. The original block does not
remain the marble block, it becones a slab or tile. In
the circunstances, not only there is mnmanufacture but
also an activity which is something beyond manufacture
and which brings a new product into existence and,
therefore, on the facts of these cases, we are of the

view that the H gh Court was right in comng to the
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conclusion that the activity undertaken by the
respondent s-assessees did constitute nmanufacture or

production in terns of Section 80lA of the Inconme Tax

Act, 1961.
Before concluding, we wuld |ike to nake one
observati on. If the contention of the Departnent is to

be accepted, nanely that the activity undertaken by the
respondents herein is not a manufacture, then, it would
have serious revenue consequences. As stated above,
each of the respondents is paying excise duty, sonme of
the respondents are job workers and the activity
undertaken by them has been recognised by various
Governnent Authorities as manufacture. To say that the
activity wll not anmpunt to nmanufacture or production
under Section 80lA will have disastrous consequences,
particularly in view of the fact that the assessees in
all the cases would plead that they were not liable to
pay excise duty, sales tax etc. because the activity did
not constitute manufacture. Keeping in mnd the above
factors, we are of the view that in the present cases,
the activity wundertaken by each of the respondents
constitutes manufacture or production and, therefore,
they would be entitled to the benefit of Section 80lA of
the I ncone Tax Act, 1961.

For the afore-stated reasons, Cvil Appeals
filed by the Departnment stand dism ssed with no order as

to costs.
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(H. L. DATTU)
New Del hi
Decenber 02, 2009.
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