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Ms. Mepco Industries Ltd., Madurai ... Appel I ant (s)
Ver sus
Conmmi ssi oner of | nconme Tax & Anr. ... Respondent ( s)

JUDGMENT

KAPADI A, J.

Heard | earned counsel on both sides.

Leave granted.

The short question which arises in the facts and
ci rcunstances of these appeals is: whether it was open to
the Comm ssioner of Incone Tax to rectify its own order
under Section 154 of the Income Tax Act, 1961, on the
basis of the judgenent of this Court [later judgenment] in
the case of Sahney Steel and Press Wrks Limted & Os.

vs. Commi ssioner of Incone Tax, reported in [1997] 228

I.T.R 253? In short, in these appeals, we are concerned
with the scope of Section 154 of the Act.

The appellant is engaged in the business of
manufacture of Potassium Chlorates. Its factory is
|ocated in the Union Territory of Pondicherry. The
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appel l ant received power subsidy for two years, which it
initially offered as revenue receipt in its Return of
| ncone. In the petitions filed under Section 264 of the
Inconme Tax Act, 1961 [for short, “the Act”], the assessee
pl eaded that the subsidy anmbunt was a capital receipt,
hence not liable to be taxed, and, accordingly, it sought
revision of the assessnent orders for Assessnment Years
1993- 1994 and 1994-1995. In the revision petitions,
appellant had pleaded that the subsidy anmount was a
capital receipt and, for that purpose, it relied upon the
judgenent of this Court in the case of Comm ssioner of

Incone Tax vs. P.J. Chemicals Linmted, reported in [1994]
210 1.T.R 830. The revision petitions filed by the
appel l ant under Section 264 of the Act stood allowed by

the Conm ssioner of Incone Tax by order dated April 30
1997. Subsequent to the said order, on 19th Septenber,

1997, this Court in the case of Sahney Steel and Press
Wrks Limted (supra) held that incentive subsidy

adm ssible to Sahney Steel and Press Wrks Limted was a
revenue receipt and, hence, it was l|liable to be taxed
under Section 28 of the Act. This decision was based on a
detail ed exam nation of the Subsidy Scheme fornul ated by
the Governnent of Andhra Pradesh. It stated that
incentives would not be available wunless and unti
production had conmmenced. In that matter, this Court
found that incentives were given by refund of sales tax
and by subsidy on power consuned for production. In
short, on the facts and circunstances of that case, this
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Court came to the ~conclusion that incentives were
production incentives in the sense that the assessee was
entitled to i ncentives only after entering into
production. It was also clarified that the Schenme was not
to make any paynment directly or indirectly for setting up

the industries.

Followi ng the judgenent of this Court in the case
of Sahney Steel and Press Wrks Limted (supra), delivered
on 19th Septenber, 1997, the Conm ssioner of |ncome Tax
passed an order of rectification dated 30th March, 1998.
The only ground on which rectification was sought to be
made by the Commi ssioner of Incone Tax was that Power
Tariff Subsidy given to the appellant herein was
adm ssible only after conmencenent of producti on.
Consequently, according to the Comm ssioner of |nconme Tax,
Power Tariff Subsidy constituted operational subsidies,
they were not capital subsidies and, in the circunstances,
applying the ratio of the judgenment of this Court in the
case of Sahney Steel and Press Wrks Limted (supra), the
Conmmi ssi oner of Inconme Tax sought to rectify its earlier
order dated 30th April, 1997, by invoking Section 154 of
the Act. Aggrieved by the said order, the appellant
herein filed wit petitions before the Madras Hi gh Court,
which took the view that, in view of the subsequent
decision of this Court in the case of Sahney Steel and
Press Wirks Limted (supra), the Departnment was entitled

to i nvoke Section 154 of the Act and that the Conm ssi oner
was right in treating the receipt of subsidies as a
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revenue receipt. This decision of the learned Single
Judge has been affirmed by the Division Bench of the
Madras Hi gh Court. Hence, these appeals by special |eave.
At the outset, we may state that, in these appeals,
we are concerned with Assessnment Years 1993-1994 and 1994-
1995. The short point involved in these appeals is,
whet her there existed a "rectifiable mstake' enabling the
Departnment to invoke Section 154 of the Act? If one
exam nes the Schene of the Incone Tax Act, as it stood at
the material tinme, one finds a clear dichotony between
Section 154 and Section 147 of the Act. Section 154 deal s
with rectification of m stake. Section 154(1), inter
alia, states that, with a view to rectify any mstake
apparent from the record, an Inconme Tax Authority may
anmend any order passed by it under the provisions of the
Act, whereas Section 147, inter alia, states that if the
Assessing Oficer has reason to believe that any incone
charged to tax has escaped assessnent for any assessnent
year, he may, subject to the provisions of Sections 148 to
153, assess or re-assess such inconme which has escaped
assessnent and which cones to the notice of the Assessing
O ficer subsequently in the course of proceedings under
the said Section. In the present case, the Departnent did
not invoke Section 147 of the Act even when the matter was
within the tinme limt prescribed. Be that as it may, in
these appeals, we are concerned with the neaning of the
words “rectifiable mstake'.
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On the facts of the present case, we are of the
view that the present case involves change of opinion. In
this connection, it nust be noted that Governnment grants

different types of subsidies to the entrepreneurs. The
subsidy in Sahney Steel and Press Wrks Limted (supra)
was an incentive subsidy linked to production. In fact,

in Sahney Steel and Press Wirks Limted (supra) [at page
257], this Court categorically stated that the Schene in

hand was an incentive Schene and it was not a Schene for
setting up the industries. In the said case, the salient
features of the Scheme were examned and it was noticed
that the Schenme fornulated by the Governnent of Andhra
Pradesh was adm ssible only after the comencenent of
production. In Income Tax matters, one has to exam ne the
nature of the itemin question, which would depend on the
facts of each case. In the present case, we are concerned
wi th power subsidy whereas in the case of Comm ssioner of
Income Tax vs. Ponni Sugars and Chemcals Limted,
reported in [2008] 306 I|.T.R 392, the subsidy given by
the Governnent was for re-paying | oans. Therefore, in

each case, one as to examne the nature of subsidy. This
exerci se cannot be undertaken under Section 154 of the
Act . There is one nore reason why Section 154 in the
present case was not invokable by the Departnent.
Oiginally, the Comm ssioner of Inconme Tax, while passing
orders under Section 264 of the Act on 30t April, 1997,
had taken the view that the subsidy in question was a
capital receipt not taxable wunder the Act. After the
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j udgenent of this Court in Sahney Steel and Press Wrks
Limted (supra), the Conm ssioner of Incone Tax has taken
the view that the subsidy in question was a revenue
receipt. Therefore, in our view, the present case is a
classic illustration of change of opinion.
W may now deal with the judgenent of the Calcutta

High Court in the case of Jiyajeerao Cotton MIIs Limted

vs. Inconme Tax O ficer, Calcutta & Os., reported in
[1981] 130 I.T.R 710. In that case, the appellant-
assessee derived profits from three industries, one of
which qualified for special rebate under Part-1 of

Schedule-1 to the Finance Act, 1965, for the Assessnent
Year 1966-1967. In granting this special rebate, the
Incone Tax Oficer conputed the profits attributable to
that industry w thout deducting devel opnent rebate granted
to the appellant. The Income Tax Oficer sought to
rectify the m stake under Section 154 of the Act by re-
conputing the profits by deducting the devel opnent rebate.
The appellant filed a wit petition for setting aside the
notice of rectification. It was held by the Calcutta High
Court that since there was conflict of opinion on
conputation of profits of priority industry for granting
tax relief which conflict was resolved by the Suprene
Court later on for the subsequent Assessnent Year 1967-
1968, such subsequent decision of the Supreme Court did
not obliterate the conflict of opinion prior to it. It
was hel d that, under Section 154 of the Act, rectification
was not perm ssi ble on debatabl e issue.
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In Kil Kotagiri Tea and Coffee Estates Conpany

Limted vs. Incone Tax Appellate Tribunal & Os., reported
in [1988] 174 |1.T.R 579, the facts were as follows: the

assessee clainmed interest on advance tax paid by it in
excess but beyond the due dates. The Incone Tax Oficer
di sal l oned the claim of the assessee. The Conm ssioner of
Income Tax upheld the claim of the assessee. Fol | owi ng
the decision of a |earned Single Judge of the Kerala High
Court in A._ Sethumadhavan vs. Conm ssioner of |ncone Tax
[1980] 122 1.T.R 587, the Tribunal held that belated
paynents were not to be taken into account as advance tax

for the purpose of Section 214 of the Income Tax Act, and,
therefore, interest was not adm ssible for such belated
paynments. However, subsequently, a Division Bench of the

same High Court in Santha S. Shenoy vs. Union of India
[1982] 135 I.T.R 39, reversed the decision of the |earned
Single Judge in A.__ Sethunmadhavan (supra) and held that
paynment of tax made within the financial year, though not
within specified dates, should be treated as advance tax
and, consequently, the assessee was entitled to interest
on excess tax paid. The assessee filed an application
under Section 154 of the Act for rectification of the
order of the Tribunal in view of the later decision in
Santha S. Shenoy (supra). On the facts of that case, the
Kerala High Court came to the <conclusion that the
rectification contenplated under Section 154 nust be a
“rectifiable mstake' which is a mistake in the l|ight of
the lawin force at the time when the order sought to be
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rectified was passed. The Kerala H gh Court al so exam ned
the judgenent of the Calcutta H gh Court in Jiyajeerao
Cotton MIlIls Limted (supra) and held that the said

deci sion was distinguishable. The H gh Court laid down a
principle of law, which was applicable across the board,
namel y, paynent of advance tax made within the financial
year, though not wthin the specified dates, should be
treated as advance tax and, therefore, the assessee was
entitled to interest on excess tax paid. The judgenent in
Kil Kotagiri Tea and Coffee Estates Conpany Linited

(supra) is not applicable to the facts of the present
case, as stated above. Sahney Steel and Press Wrks

Limted & Os. (supra) was a case which dealt wth
production subsidy, Ponni Sugars and Chemicals Llimted
(supra) dealt wth subsidy linked to |oan re-paynent
whereas the present case deals wth a subsidy for setting
up an industry in the backward area. Therefore, in each
case, one has to examne the nature of the subsidy. The

j udgenent of this Court in Sahney Steel and Press Wrks
Limted & Os. (supra) was on its own facts; so also, the

judgenment of this Court in Ponni Sugars and Chemcals
Limted (supra). The nature of the subsidies in each of
the three cases is separate and distinct. There is no
straight-jacket principle of distinguishing a capital

receipt from a revenue receipt. It depends upon the
circunstances of each case. As stated above, in Sahney

St eel and Pr ess Wrks Limted & Os. (supra), this

Court has observed that the production incentive schene is
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different from the Scheme giving subsidy for setting up
industries in backward areas. In the circunstances, the
present case is an exanple of change of opinion.
Therefore, the Departnment has erred in invoking Section
154 of the Act.

Bef ore concluding, we may state that in Deva Metal
Powders (P) Limted vs. Conmssioner, Trade Tax, Uttar

Pradesh, reported in 2008 (2) S.C C 439, a Division Bench
of this Court held that a "rectifiable mstake' nust exist
and the sanme nust be apparent fromthe record. It nust be
a patent mstake, which is obvious and whose discovery is
not dependant on el aborate argunents.

To the sane effect is the judgenent of this Court
in the case of Conm ssioner of Central Excise, Calcutta

vs. AS. CU Llimted [2003] 151 E. L. T. 481, wherein it has
been held that a "rectifiable mstake' is a mistake which
is obvious and not sonething which has to be established
by a long drawn process of reasoning or where two opinions
are possible. Deci sion on debatable point of |aw cannot
be treated as “m stake apparent fromthe record”.

For the afore-stated reasons, appellant-assessee
succeeds, i mpugned j udgenent S set asi de and,
consequently, the appeals are allowed with no order as to

costs.
...................... J.
[S. H. KAPADI A]
...................... J.
[H. L. DATTU
...................... J.
[ DEEPAK VERMA]

New Del hi

November 19, 20009.
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