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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO 3347 OF 2008
(Arising out of S.L.P.(C) No.16277/2007)

Commr. of Inconme Tax-11, Chandigarh ... Appel | ant (s)
Ver sus
M's. Swaraj Engines Ltd. ... Respondent ( s)

ORDER

Leave granted.

This Civil Appeal is filed by the Revenue agai nst the order passed by the
Punj ab & Haryana Hi gh Court in I-T. A-No. 131/ 2004. The inpugned decision is dated
18th May, 2006.

M's. Swaraj Engines Ltd. (respondent herein) entered into an agreenent of
transfer of technol ogy know how and trade mark with Kirloskar G| Engi nes Ltd.
under which royalty was payable it. The claimfor deduction in respect of the said
paynment was made by the respondent. It is inmportant to note that during the rel evant
Assessnent Year 1995-96, royalty was paid by the assessee as a percentage of net
selling price of the licensed goods products.

Two questions arise for (determination in this Cvil Appeal. Firstly, whether
the question regarding applicability of Section 35AB of |ncone Tax Act, 1961 was ever
raised by the AOin this case? The second questi on which arises for determ nation in

this case is whether the expenditure incurred is revenue expenditure or whether it is an
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expenditure which is capital in nature and depending on the answer to the said
guestion, the applicability of Section 35AB of the Inconme Tax Act needs to be
consi der ed.

On the first question, it has been vehenently urged by Shri lyer, |earned
seni or counsel on behalf of the respondent-assessee, that the H gh Court was right in
di smssing the Department’s appeal in limne following its earlier judgment in the case
of CI1.T. vs. Ms. J.C.T. Electronics Ltd. in I.T.A No.383/2004. On the first question
there is considerabl e amount of confusion. It appears that prior to Assessnent Year
1995-96, the Department has been contending that the royalty expenditure cones
within the anbit of “Section 35AB. However, there is some doubt as to whether the said
contention regarding applicability of Section 35AB was at all raised. In this regard, the
order of AOis not clear principally because it has focused only on one point, viz.,
whet her such expenditure is revenue or capital in nature. At the same tinme, it is
i mportant to note that even for the applicability of Section 35AB, the nature of
expenditure is required to be decided at the threshol d because if the expenditure is
found to be revenue in nature, then Section 35AB may not apply. However, if it is
found to be capital in nature, then the question of anortization and spread over, as
contenpl ated by Section 35AB, would certainly come into play. Therefore, in our view,
it would not be correct to say that in this case, interpretation of Section 35AB was not
in issue. Qur above reasoning is further fortified by the question franed by the Hi gh
Court in the inmpugned judgnment which reads as under:

“Whet her on the facts and in the circunstances of the case, the

Hon’ bl e I TAT is right in upholding the decisionof the Conmm ssioner of
| ncome- Tax (Appeal s) that the paynent of royalty nmade by the assessee
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conpany to Ms. Kirloskar Ol Engine Ltd. to acquire technol ogy know
how under the agreenent dated 19.10.89, is a revenue expenditure and
does not come within the anbit of provisions of Section 35AB of the

I ncome Tax Act, 1961, whereas the paynent is a capital expenditure in
vi ew of the follow ng judgnents.

A. Fenmur Wbodruf & Co.Ltd. V. CT 102 | TR 665 (Mad)

B. Ram Kumar Pharmaceuticals Wrks V CIT 119 I TR 33 (Al l).

C. T V. Varmar Hi ndustan Ltd. 160 I TR 217 (AP)

D. CIT V. Southern Switch Gears Itd. 148 ITR 272 (Mad)"

On bare reading of the said question, it is clear that applicability of Section
35AB inthe context of royalty paid to Kirl oskar as a percentage of the net sale price
bei ng revenue or capital in nature and depending on the answer to that question, the
applicability of Section 35ABalso arose for determination before the Hi gh Court. Be
that as it may, the said question needs to be decided authoritatively by the H gh Court
as it is an inportant’ question of |law, particularly, after insertion of Section 35AB.
Therefore, we are required to remt the natter to the H gh Court for fresh
consi deration in accordance w-th-1aw

On the second question, we do not wish to express any opinion. It is for the
Hi gh Court to decide, after construing the agreenment between the parties, whether the
expenditure is revenue or capital in nature and, depending on the answer to that
guestion, the High Court will have to decide the applicability of Section 35AB of the
I ncome Tax Act. On this aspect we keep -all contentions on both sides expressly open

Accordi ngly, the inpugned judgment of the H gh Court is set aside and the

matter is remtted for fresh consideration in accordance with |aw.
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The Appeal is allowed accordingly with no order as to costs.

................... J.
(S.H. KAPADI A)

(B. SUDERSHAN REDDY)
New Del hi ,
May 06. 2008.
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