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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3342 OF 2008
(Arising out of SLP(C) No. 12846 of 2007)

Commr. of Inconme Tax, Qujarat ... Appellant(s)
Ver sus
Gupta d obal Exim (P) Ltd. ... Respondent (s)
ORDER

Leave granted.

This Civil Appeal is filed by the Departnment against the

j udgrment of the Gujarat H gh Court in Tax Appeal No.203 of

2006.

The short question which arose for determnation before

the High Court was : Wether the respondent-assessee was
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entitled to depreciation at the rate of 40%on trailers and
| oaders?

Briefly, the facts are as foll ows:

The assessee is a private limted conpany engaged in the
busi ness of inporting tinber [ogs fromabroad and selling
themin India. During the previous year relevant to the
Assessnent, Year 1998-99, the respondent-assessee had

purchased trailers and | oaders and put themto use on hire.

The Assessment O ficer (AO took the view that the
assessee was, during the relevant assessnment year, in the
busi ness of tinber trading and it is only occasionally that the
trucks owned by the assessee were given out on hire to
outside parties and, therefore, the assessee was not in the
busi ness of running the trucks on hire and, therefore, the
assessee was not entitled to claimhigher rate of depreciation
at 40% This finding of the AO was reversed by CIT(A) vide
order dated 29th Cctober, 2004. I't was hel'd by CIT(A) that

transportation inconme of Rs.12,50,639/- by was of running
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the subject vehicles on hire was an integral part of the
assessee’ s business and that its inclusion under the head
‘ Busi ness | ncone’ was not di sputed even by the AQ Thi s
finding of CIT(A) was affirmed by the Tribunal. By the
i mpugned judgnent, the Hi gh Court has refused to interfere
on the ground that the matter involved essentially questions of
fact. Hence, this Cvil Appeal by the Departnent.

Ceneral ly, this Court does not interfere with the

concurrent finding of facts recorded by the authorities bel ow.
However, we are of the viewthat in this case, a neat
substantial question of |aw arose for deternination which
needed interpretatioon of the Depreciation Table given in
Appendi x-1 to the Income-tax Rules, 1962. The said Tabl e

gives rates at which depreciation was adm ssible.

We quot e herein-bel ow clause Il which reads as under
"Bl ock of assets Depreci ation all owance as
percentage of witten down

val ue

[l Machi nery and Pl ant
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(i) Machinery and pl ant ot her 25
than those covered by sub-
itenms (1A), (2) and (3) bel ow

(1A) Motor cars, other than

those used in a business of

runni ng them on hire, 20
acquired or put to use on or

after the 1st day of April, 1990

(2) (i) Aeropl anes- Aeroengi nes
(ii) Motor buses, motor lorries 40
and notor taxis used in a

busi ness of running them on
hire."

Under sub-item 2(i1) of ltem |11, hi gher rate of
depreciation is adm ssible on notor trucks used in a business
of running themon hire. Therefore, the user of the sane in

the business of the assessee of transportation is the test.

In the present case, none of the Authorities bel ow (except
the AO has examined the matter by applying the above test.
The AO has given his finding that the assessee was not in the

busi ness of transportation as he was only in the business of
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trading in tinber logs. That, the burden was on the assessee
to establish that it is the owner of notor lorries and that it
used the said nmotor lorries/trucks in the business of running

themon hire.

In our view, the entire approach of CIT(A) was erroneous
when he has stated that the transportation incone of
Rs. 12,50, 639/- by way of running the subject vehicles on hire
is an integral part of the appellant’s business and its inclusion
in the head ‘ business incone’ is not disputed even by the AO
In our view, nere inclusion of Rs.12,50,639/- in the Tota
Busi ness Incone is not the determinative factor for deciding
whet her trucks were used by the assessee during the rel evant
year in a business of running themon hire. I'n our view, the
CIT(A) had erred in relying upon the accrual of inconme as a
determ native factor for coming to the conclusion that trucks

were used in a business of running themon hire.

What is relevant for consideration under sub-item 2(ii) of

I[tem 11l of Appendix | to the Incone-tax Rules, 1962 is
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whet her the assessee was in the business of hiring out his
trucks in addition to his business of trading in tinber. The
order of assessnent clearly indicates that the assessee was
only in the business of trading in tinber. We do not have the
Returns filed by the assessee before us. W do not have the
constitution of the assessee Conpany before us. There is no
evi dence to indicate that the assessee was in the business of
hiring out motor lorries for running themto earn business

i ncome. The entire inferenceis drawn by CIT(A) only on the
footing that the AO had treated Rs.12,59,639/- as part of
Tot al Business Incone which is not determ native of the above
test, viz., whether the trucks were used in the transportation

busi ness as clained by the assessee.

For the aforestated reasons, we set aside the inpugned
j udgrment of the High Court and we remt the natter to
Conmm ssi oner of I ncome  Tax (Appeal s) for de novo
exami nation of the case in accordance with law. Needless to
add that before deciding the matter afresh, the CIT (A would

gi ve opportunity to the assessee to present its case and, if so
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advi sed assessee herein can seek anendnents of grounds of

appeal to which the Department may put its additional say.

However, we nake it clear that we express no opi nion on
the merits of the case as to whether the assessee was in the
busi ness of running the notor lorries on hire. In that regard

contentions are kept open.

Accordi ngly, the Appeal stands allowed with no order as

to costs.

.............. N
(S. H KAPADI A)
( B.“SUDERSHAN REDDY)

New Del hi ;

May 06, 2008.
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