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Cl VI L APPEAL NOCS. 2946- 2956 OF 2008
(Arising ‘out of SLP (C) Nos.11296-11306 of 2005)

S.B. SINHA, J.
1. Leave granted.

2. Interpretation/ application of Section 127 of the Income Tax Act,
1961 (for short, "the Act") vis-‘-vis the provision regarding Bl ock
Assessnent is in question in this appeal which arises out of a judgnent and
order dated 2.4.2004 passed by the High Court of Kerala at Ernakulamin
| TA No. 172 of 2000 and WPC No. 23449 of 20083.
A search was conducted by the Oficers of the Income Tax
Departnent in the residence as also in the business prem ses of the assessee,
his sons and ot her associ ates, consequent whereupon, it was proposed to
transfer the cases pertaining to the assessee to the Incone Tax (Inv.) Circle,
Calicut to facilitate effective and coordinate investigation. - An order was
passed to that effect by the Chief Commi ssioner of lncone Tax, Bangal ore
under Section 127(2) of the Act. A notice was issued by the Assessing
O ficer under Section 158BC of the Act to file a return setting forth the tota
i ncorme including the undisclosed income for the bl ock period.
The assessee filed a wit petition in the Hi gh Court of Karnataka
chal l engi ng the said order of transfer of cases passed by the Chief
Comm ssi oner of Income Tax. The said wit petition was dismssed. Wit
Appeal s preferred thereagainst were al so di sm ssed.
A notice was thereafter issued by the assessing authority asking the
assessee to file a return setting forth the total incone including the
undi scl osed income for the block period. Pursuant thereto, the return was
filed. The purported undisclosed inconme of the assessee was det ermn ned.
The said order of the Assessing O ficer, Calicut was challenged on the
ground that he had no jurisdiction to make the bl ock assessnent as the
authority therefor remained with the Assessing O ficer originally having the
jurisdiction over the assessee.
3. A Division Bench of the H gh Court by reason of the inpugned
j udgrment opined that the provisions of Section 127 of the Act can al so be
resorted to for a block assessment.
4. M. TLV lyer, |learned Senior Counsel appearing on behalf of the
petitioner would submit that having regard to the definition of block
assessment occurring in Chapter XIV-B of the Act, Section 127 thereof ex
faci e cannot have any application thereto.
5. M. CGopal Subranmaniam the |learned Additional Solicitor Cenera
appearing on behalf of the Revenue, however, would support the inpugned
j udgrent .
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6. The power to conduct a search by the authorities of the Incone Tax
Departnent in ternms of Section 132 of the Act is not in dispute. It is further
not in dispute that Chapter XIV-B shall apply in a case of this nature.

Clause (a) of Section 158 B defines ’'block period , which reads as under

"(a) "bl ock period" neans the period conprising
previous years relevant to six assessnent

years preceding the previous year in which

the search was conducted under Section 132

or any requisition was nmade under Section

132A and al so includes the period upto the

date of the comencenent of such search or

date of such requisitionin the previous year

in which the said search was conducted or

requi sition was nade:

Provi ded that where the search is initiated or
the requisition is nmade before the 1st day of
June, 2001, the provisions of this clause
shal | have effect as if for the words "six
assessnment _years", the words "ten

assessment years" had been substituted;"

A bl ock period, therefore, not only would include ten years of
assessment but also that portion of the assessnent year in which assessnent
was to take place as on the date of the search.

7. Chapter XIV-B provides for special procedure. Section 158 BC | ays
down the procedure for block assessnent. Section 158 BD provides for
taking into consideration undi sclosed i ncome of any other person. Section
158 BE provides for the tine Iimt for conpletion of block assessnent.
Section 158 BH of the Act reads as under

"158BH. Application of other provisions of

this Act. Save as otherwi se providedin this

Chapter, all other provisions of this Act shall apply

to assessnent made under this Chapter.”

Chapter XIV-B only |l ays down special procedure for assessnment but
thereby the effect and purport for which the assessnment of incone tax is
done does not stand obliterated.

8. An order of transfer as noticed hereinbefore can be passed by the
appropriate authority in terns of Section 127 of the Act, which reads as
under :

"127. Power to transfer cases\027(1) The Director

General or Chief Comm ssioner or Commi ssioner

may, after giving the assessee a reasonable

opportunity of being heard in the matter, wherever

it is possible to do so, and after recording his

reasons for doing so, transfer any case from one or

nore Assessing Oficers subordinate to him

(whether with or without concurrent jurisdiction)

to any other Assessing O ficer or Assessing

Oficers (whether with or w thout concurrent

jurisdiction) also subordinate to him

(2) Where the Assessing O ficer or Assessing

Oficers fromwhomthe case is to be transferred

and the Assessing Oficer or Assessing Oficers to

whom the case is to be transferred are not

subordinate to the same Director General or Chief

Conmi ssi oner or Comm ssi oner, -

(a) Where the Directors General or Chief

Comm ssi oners or Conmi ssioners to whom such

Assessing Officers are subordinate are in agreenent, then

the Director General or Chief Comm ssioner or

Conmi ssi oner from whose jurisdiction the case is to be
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transferred may, after giving the assessee a reasonabl e
opportunity of being heard in the matter, wherever it is
possible to do so, and after recording his reasons for
doi ng so, pass the order

(b) VWere the Directors Ceneral or Chief

Conmi ssi oners or Conm ssioners aforesaid are not in
agreenment, the order transferring the case may, simlarly,
be passed by the Board or any such Director General or
Chi ef Conmi ssi oner or Conm ssioner as the Board may,

by notification in the Oficial Gazette, authorize in this

behal f.

XXX XXX XXX
Expl anati on: In Section 120 and this Section, the

word "case", in relation to any person whose nane

is specified in any order or direction issued
thereunder, means all proceedi ngs under this Act
in respect of -any year which may be pendi ng on

the date ‘of "'such order or direction or which nmay
have been conpleted on or before such date, and

i ncludes al so all proceedi ngs-under this Act which
may be commenced after the date of such order or
direction in respect of any year.

9. An order of transfer is passed for the purpose of assessnent of
income. It serves a larger purpose. ~Such an order has to be passed in public
i nterest.

Only because in the said provision the words "any case" has been
nmentioned, the same, in our opinion, would not nean that an order of
transfer cannot be passed in respect of cases involving nore than one
assessnent year.

It would not be correct to contend that only because expl anation
appended to Section 127 refers to the word ’'case’ for the purpose of the said
Section as al so Section 120, the source of power for transfer of the case
i nvol ving bl ock assessnment is relatable only to Section 120 of the Act. It is
a well-settled principle of interpretation of statute that a provision nust be
construed in such a manner so as to make it workabl'e. Wen the I ncone Tax

Act was originally enacted, Chapter XIVB was not in the statute book. It

was brought in the statute book only in the year 1996.

10. The power of transfer is in effect provides for a machinery provision
It nust be given its full effect. It must be construed in a manner so as to

make it workable. Even Section 127 of the Act is a nachinery provision. It

shoul d be construed to effectuate a charging Section so as to allow the
authorities concerned to do so in a manner wherefor the statute was enacted.
The question came up for consideration before a Division Bench of
the Andhra Pradesh High Court in Mikutla Lalita vs. Conmm ssioner of
Income Tax & ors. Reported in [1997] |ITR 226 23 wherein. it was hel d:
"Hence it can be imagi ned that an order has to be
passed as to who shall be the Assessing Oficer
under Section 158BG in the case of a search. Such
an order can be passed only by a higher officer
who may be either the Conmi ssioner or the Chief
Conmi ssi oner, as the case may be. Hence, unless
such an order has been passed, the Assessing
Oficer to whomthe records have been handed
over under section 158BD cannot ipso facto hand
over the records to the Assistant Commi ssioner
until he has been chosen to act as the Assessing
O ficer under Section 158BG  For doing so, a
procedure for transfer of the records and the
passing of orders to that effect is necessary for the
records to be transferred to the officer selected
under section 158BG It is in this context that the
provi sions of Section 127 have to be resorted to. It
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is for such reason, we are unable to agree with

| earned standi ng counsel that Chapter XIV-Bis a
sel f-contai ned special provision relating to search
procedures and assessnents to which Section 127

has no application. The subm ssion woul d have

been correct if Section 127 and Chapter XIV-B

were inconsistent with each other and it has to be
hel d because of such reason that a specific
provision |ike Chapter Xl V-B woul d displace a
general provision |like section 127. But as we see
it, both provisions are supplenmental to each ot her
and that the provisions of section 127 fill in the
gap between the stage of sections 158BD and

158BG. The i nmpugned order passed under Section

127 hence cannot be faulted by saying that the
section was not applicable. It is also not correct, as
has been contended, that giving a notice under
Section 127 in the event of a proceedi ng under
Chapter XI'V-B wouldbe a nere fornmality without

any substance as records are to be compul sorily
handed over to the officer under section 158BG
VWhile in nmost of the cases the subm ssion nmay be
correct, yet it is conceivable that in sonme cases,
reasonabl e opportuni'ty being given as

cont enpl at ed under /Section 127(1) or (2) of the
Act, the person concerned may be able to convince
the authority giving the notice that heis actually
unrel ated or unconnected to the proceeding started
under Chapter XIV-B. If such conclusion is

reached, the authority at that stage may

di sassoci ate the person concerned fromthe specific
proceeding in Chapter XIV-B and nmay not transfer
the papers to the other officer. As has been fairly
poi nted out by |earned standi ng counsel hinself,
the provisions of section 127(1) apply when the
transfer is contenplated not only between the
officers of the subordinate rank but al so officers
either with or without concurrent jurisdiction
Hence, even when the records are to be transnitted
to the officer not higher in rank than the officer to
whom t he papers are handed over in the first

i nstance under section 158BD, the provisions of
section 127 are to be conplied with to give
notice."

11. W agree with the opinion of the Division Bench, but we may al so
notice that the provisions of Section 158BH had not been brought to its
notice, which categorically states that all other provisions of the Act shal
apply to assessnent nade under the said Chapter. Section 127 of the Act,
which falls under Chapter Xl I| would therefore nutatis nutandis apply to
Chapter XIVB particularly when the jurisdiction of the Incone Tax
Authorities, inter alia, relates to passing an order of assessment.

The word "any’ mnust be read in the context of the statute and for the
said purpose, it may in a situation of this nature, neans all. ~The principles
of purposive construction for the said purpose may be resorted to. [ See New
India Insurance vs. Nusli Neville Wadia [(2007) 13 S.C R 598]. Thus, in
the context of a statute, the word 'any’ may be read as all in the context of
the I ncone Tax Act for which the power of transfer has been conferred upon
the authorities specified under Section 127.

10. We have no hesitation in arriving at the conclusion that the power
under Section 127 can al so be exercised in respect of a block assessnent.
For the reasons aforementioned, we find no nerit in these appeals. The
appeal s are disnissed accordingly with costs. Counsel’s fee assessed at
Rs. 25, 000/ - (Rupees twenty five thousand only).
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