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For the sake of convenience we state the facts occurring
in Cvil Appeal Nos.3952-55 of 2002 \026 Dy. Conmr.. of Incone
Tax, Ahmedabad v. Ms. Core Health Care Ltd.

2. These civil appeals are directed agai nst Judgnent and
order dated 25.4.01 delivered by Gujarat H gh Court in Tax
Appeal Nos. 449 and 450 of 2000 and in Cvil Application

Nos. 53 and 54 of 2001 whereby the Departnent’s appeals,

under Section 260A of the |nconme-tax Act, 1961, stood

di sm ssed
3. On 31.12.92 assessee filed its return of incone for AY.
1992-93 declaring "nil" incone. Later on the assessee filed a

revised return on 6.8.93 declaring a |l oss of Rs.1,11,68,543/-.

Assessee-conpany i s engaged in the business of

manuf acturing and sal e of intravenous solutions. ~ For the

assessment year under consideration assessee clai ned

deduction towards expenses aggregating to Rs.2, 12,05, 459/ -

whi ch included interest on borrow ngs of Rs.1,56, 76, 000/-.

During the assessment year under consideration assessee had

install ed new nmachinery. The A O vide assessnent order

dated 30.3.95 disallowed the ambunt of Rs.1, 56,76, 000/-

pl acing reliance on the judgnent of this Court in Challapall

Sugars Ltd. & Anr. v. Comm ssioner of Income-tax, A P.

and Anr. \026 (1975) 98 I TR 167, inter alia, on the ground that

during the assessnent year under consideration assessee had

i nstall ed new nmachi nery on whi ch production had not started.

On appeal, vide order dated 15.11.96, CIT (A confirmed the

addition of interest anpunt on borrow ngs of Rs.1, 56, 76, 000.

Therefore, both the authorities, nanely, the A.O and CIT (A

added the said amount of Rs.1,56,76,000/- to the inconme of

the assessee. The matter was carried in appeal by the

assessee. Vide order dated 6.6.2000 the Tribunal held that

the Departrment was not justified in adding Rs.1, 56, 76, 000/ -

to the inconme of the assessee. In other words, the Tribuna

held that the A.O was not justified in making disall owance of
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Rs. 1,56, 76,000/ - in respect of borrowi ngs utilized for
purchase of machinery. This decision was confirnmed by the
H gh Court, hence these civil appeals are filed by the
Depar t ment .

4. The foll owi ng question of |aw has been pl aced before us
for determ nation:

"Whet her interest paid in respect of borrow ngs on

capital assets not put to use in the concerned

financial year can be permtted as allowabl e

deduction under Section 36(1)(iii) of the Incone-tax

Act, 19617?"

5. According to the Departnent, the assessee was not
entitled to treat the interest on borrOMAngs as revenue
expenditure. According to the Departrment, in view of

Expl anation 8 to Section 43(1) of the Inconme-tax Act, 1961 (for
short, 1961 Act’) the assessee was not entitled to claim
deduction for interest on borrow ngs, particularly, when the
nmachi nes were not put to use during the assessnent year

under consideration. According to the Department, provisions
of Section 36(1)(iii) of the 1961 Act were required to be

har moni ously construed al ong with the provisions of

Expl anation 8 to Section 43(1) regardi ng actual cost.
According to the Departrment provisions of Section 36(1)(iii)
bei ng general in nature had to give way to the specia

provi sions contained in Explanation 8 of Section 43(1) of the
1961 Act.

6. At the outset, we may clarify that before the H gh Court it
was not the case of the Departnent that a new business was

set up or comrenced during the assessnent year under

consideration. It was undi sputed before the Hi gh Court that

three additional machines were installed by the assessee

during the assessnment year under- consideration for the

production of intravenous injectibles. It was not in dispute

that the assessee had borrowed noneys during the accounting

year comencing from1l.4.91 to 31.3.92

7. We quot e hereinbel ow Section 36(1)(iii) and Explanation 8
to Section 43(1) of the 1961 Act which read as follow
" OTHER DEDUCTI ONS

36. (1) The deductions provided for in the follow ng
cl auses shall be allowed in respect of the matters
dealt with therein, in conputing the incone referred
to in Section 28 -

(iii) the anpbunt of the interest paid in respect
of capital borrowed for the purposes of the business
or profession :

Provi ded that any amount of the interest paid,
in respect of capital borrowed for acquisition of an
asset for extension of existing business or
prof essi on (whether capitalised in the books of
account or not); for any period beginning fromthe
date on which the capital was borrowed for

acquisition of the asset till the date on which such
asset was first put to use, shall not be allowed as
deducti on.

Expl anation : Recurring subscriptions paid
peri odi cally by sharehol ders, or subscribers in
Mut ual Benefit Societies which fulfill such
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conditions as may be prescribed, shall be deened to
be capital borrowed within the neaning of this
cl ause; "

"Definitions of certain terms relevant to i ncome
fromprofits and gai ns of business or profession

43. In sections 28 to 41 and in this section, unless
the context otherw se requires \026

(1) "actual cost" nmeans the actual cost of the
assets to the assessee, reduced by that portion of
the cost thereof, if any, as has been net directly or
indirectly by any other person or authority:

Provi ded that where the actual cost of an asset,
being a notor car which is acquired by the assessee
after the 31st day of March, 1967, but before the
1st day of March, 1975, and i's used ot herw se than
in a business of running it on hire for tourists,
exceeds twenty-five thousand rupees, the excess of
the actual cost over such anmount shall be ignored,
and the actual cost thereof shall be taken to be
twenty-five thousand rupees.

Expl anation 8: For the renoval of doubts, it is

hereby decl ared that where any amount is paid or is
payabl e as interest in connection with the

acqui sition of an asset, so nuch-of such ampunt as

is relatable to any period after such asset is first put
to use shall not be included, and shall be deemed

never to have been included, in the actual cost of

such asset."

8. I nterest on noneys borrowed for the purposes of

busi ness is a necessary item of expenditure in a business. For

al | owance of a claimfor deduction of interest under the said

section, all that is necessary is that \026 firstly, the noney, i.e.

capital, nust have been borrowed by the assessee; secondly, it

must have been borrowed for the purpose of business; and,

thirdly, the assessee nmust have paid interest on the borrowed

amount [See: Calico Dyeing & Printing Wrks v. Commr. O

I ncome-tax, Bonmbay City-11 \026(1958) 34 I TR 265]. Al that is

germane is : whether the borrowi ng was, or was not, for the

pur pose of business. The expression "for the purpose of

busi ness" occurring in Section 36(1)(iii) indicates that once the

test of "for the purpose of business" is satisfied in respect of

the capital borrowed, the assessee would be entitled to

deduction under Section 36(1)(iii) of the 1961 Act. - This

provi si on nmakes no di stinction between noney borrowed to

acquire a capital asset or a revenue asset. All that the section

requires is that the assessee nust borrow capital and the

pur pose of the borrowi ng rmust be for business which is

carried on by the assessee in the year of account. Wat sub-

section (iii) enphasizes is the user of the capital and not

the user of the asset which comes into existence as a

result of the borrowed capital unlike Section 37 which

expressly excludes an expense of a capital nature. The

| egi sl ature has, therefore, nmade no distinction in Section

36(1)(iii) between "capital borrowed for a revenue purpose" and

"capital borrowed for a capital purpose". An assessee is

entitled to claiminterest paid on borrowed capital provided

that capital is used for business purpose irrespective of what
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may be the result of using the capital which the assessee has
borrowed. Further, the words "actual cost" do not find place

in Section 36(1)(iii) of the 1961 Act which otherw se find place
in Sections 32, 32A etc of the 1961 Act. The expression "actua
cost" is defined in Section 43(1) of the 1961 Act which is
essentially a definition section which is subject to the context
to the contrary.

9. In the case of Conm ssioner of Inconme-tax v.
Associ ated Fi bre and Rubber Industries (P) Ltd. \026 (1999)
236 | TR 471, the Division Bench of this Court held as
fol | ows:

"Even though the machi nery has not been actually

used in the business at the time when the

assessnment was nade, the sane has to be treated

as a business asset as it was purchased only for

busi ness purposes. -~ In the circunstances, the

i nterest paid on'the anmount borrowed for purpose of
such machinery is certainly a deductible amount."

10. As stated above, the Departnent contended before us

that the judgnents of ‘this Court, prior to insertion of

Expl anation 8 in Section 43(1) of the 1961 Act, has no
application to the present case. According to the Departnent,
Section 36(1)(iii) of the 1961 Act being general in nature has to
give way to special provisions contained in Explanation 8 to
Section 43(1) of the 1961 Act. According to the Departnent,

in none of the earlier judgnments-this Court has considered the
true scope of Explanation 8 to Section 43(1) vis-“-vis Section
36(1)(iii) of the 1961 Act. We find no nerit in this contention
Section 43 groups together all provisions in the nature of
definitions or interpretations relevant to the computation of

i ncone under the head "Profits and Gai ns-of Business".

Section 43(1) defines "actual cost". ~The definition of "actua
cost"” has been anplified by excluding such portion of the cost
as is met directly or indirectly by any other person or
authority. Explanation 8 has been.inserted in Section 43(1) by
Fi nance Act, 1986 (23 of 1986), with retrospective effect from
1.4.74. 1t is inportant to note that the word "actual cost"
woul d nean the whol e cost and not the estimate of cost.

"Actual cost" means nothing nore than the cost accurately
ascertained. The determ nation of actual cost in Section 43(1)
has relevancy in relation to Section 32(depreciation allowance),
Section 32A(i nvestnent allowance), Section 33(devel oprment
rebate all owance), and Section 41(bal ancing charge).” "Actua
cost" of an asset has no relevancy in relation to Section
36(1)(iii) of the 1961 Act. This reasoning flows froma bare
readi ng of Section 43(1). Section 43 defines certain terns

rel evant to inconme fromprofits and gains of business and,
therefore, the said section commences with the words "In
Sections 28 to 41 and unl ess the context otherw se requires”
"actual cost" shall nean the actual cost of the assets to the
assessee, reducing by that portion of the cost thereof, if any,
as has been net directly or indirectly by any other person or
authority. In other words, Explanation 8 applies only to those
Sections like Sections 32, 32A, 33 and 41 which deal with
concepts |ike Depreciation. The concept of Depreciation is not
there in Section 36(1)(iii). That is why the |egislature has used
the words "unl ess the context otherw se requires”. Hence,

Expl anati on 8 has no relevancy to Section 36(1)(iii). 1t has
rel evancy to the aforenmenti oned enunerated sections.

Therefore, in our view Explanation 8 has no application to the
facts of the present case.
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11. Bef ore concluding on this point we may state that in this
batch of civil appeals we are concerned with the assessnent
years 1992-93, 1993-94, 1995-96 and 1997-98. A proviso has
since been inserted in Section 36(1)(iii) of the 1961 Act. That
provi so has been inserted by Finance Act, 2003 w.e.f.

1.4.2004. Hence, the said proviso will not apply to the facts of
the present case. Further, in our view the said proviso would
operate prospectively. |In this connection it nmay be noted that
by the same Finance Act, 2003 insertions have been made by

way of proviso in Section 36(1)(viia) by the sanme Fi nance Act
which is also made with effect from1.4.2004. Sane is the
position with regard to insertion of a sub-section after Section
90(2) and before the Explanation. This insertion also operates
we.f. 1.4.04. |In short, the above anendnents have been

nmade by Finance Act, 2003 and all the said anendnents have

been nade operational w. e.f. 1.4.04. Therefore, the proviso
inserted in Section 36(1)(iii) has to be read as prospectively
and w.e.f. 1.4.04. In this case, we are concerned with the |aw
as it existed priorto 1.4.2004. As stated above, we are not
concerned with the interpretation or applicability of the said
proviso to Section 36(1)(iii) we.f. 1.4.04 in the present case.

12. In the case of Challapalli Sugars Ltd. (supra) this Court
observed that interest paid on the borrowing utilized to bring
into exi stence a fixed asset which has not gone into

production, goes to add to the cost of installation of that asset.
It was further observed that if the said borrowi ng was not "for

t he purpose of business" inasnuch as no busi ness had cone

into existence, it nmust followthat it was made for the purpose

of acquiring an asset which could be put to use for doing

busi ness, and hence interest paid on such borrowi ng would go

to add to the cost of the assets so acquired.

13. In our view the above observations have to be confined to

the facts in the case of Challapalli Sugars Ltd. (supra). It was

a case where the conpany had not yet started production

when it borrowed the anmpunt in question. The nore

appropriate decision applicable to the present case woul d be

the judgnent of this court in the case of India Cenents Ltd.

v. Conmmi ssioner of I|ncome-tax, Madras \026 (1966) 60 | TR 52

in which it has been observed that, for considering whether

payment of interest on borrowi ng is revenue expenditure or

not, the purpose for which the borrowing is nade is irrel evant.

In our view, Section 36(1)(iii) of the 1961 Act has to be read on

its owmn terns. It is a Code by itself. Section36(1)(iii) is

attracted when the assessee borrows the capital for the

purpose of his business. It does not matter whether the

capital is borrowed in order to acquire a revenue asset or a

capital asset, because of that the section requires is that the

assessee nust borrow the capital for the purpose of his

busi ness. Thi s di chotony between the borrow ng of “a | oan

and actual application thereof in the purchase of a capita

asset, seens to proceed on the basis that a mere transaction

of borrow ng does not, by itself bring any new asset of

enduring nature into existence, and that it is the transaction

of investnent of the borrowed capital in the purchase of a new

asset which brings that asset into existence. The transaction

of borrowing is not the same as the transaction of investnent.

If this dichotonmy is kept in mnd it becomes clear that the

transaction of borrowi ng attracts the provisions of Section

36(1)(iii). Thus, the decision of the Bonbay Hi gh Court in

Calico Dyeing & Printing Wrks (supra) and the judgnent of

the Supreme Court India Cenents Ltd. (supra) have been

given with reference to the borrow ngs nmade for the purposes

of a running business, while the decision of the Suprene
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Court in Challapalli Sugars Ltd. (supra) was given with
reference to the borrow ngs which could not be treated as
made for the purposes of business as no busi ness had
comenced in that case. Therefore, there is no inconsistency
bet ween t he above deci si ons.

CONCLUSI ONS

14. For the above reasons, we hold that A O was not
justified in nmaking disallowance of Rs.1,56,76,000/- in
respect of borrowings utilized for purchase of nachines.
Accordingly, the above question is answered in favour of the
assessee and agai nst the Departnent.

15. Apart fromthe above question under Section 36(1)(iii),
the present civil appeals are filed by the Departnent agai nst
the decision of the H gh Court whereby the H gh Court has

di smssed Cvil Application Nos.53 and 54 of 2001 filed by the
Departnent. It may be noted that during the pendency of Tax
Appeal Nos. 449 and 450 of 2000, the Departnent had noved

the above two civil applications for amendnent of its Meno of
Appeal raising substantial questions of [aw, nanely \026

(a) whet her advertisenent expenses incurred by the
assessee to create a brand i mage with enduring

benefit are all owabl e as revenue expenditure;

(b) whet her the Tribunal had erred in granting

deduction under Section 35D regardi ng short-term

loan, in view of Explanation to Section 35D(3) which

refers only to | ong-term borrow ngs;

(c) whet her the Tribunal had-erred in directing

deducti on under Section 80-HHand 80-1 on the

m scel | aneous i ncone of Rs. 26, 64,113 being i ncone

on sale of enpty containers?

16. Al t hough the Departnent had nmoved the said Cvi
Application Nos.53 and 54 of 2001 during the pendency of Tax
Appeal Nos. 449 and 450 of 2000 well within limtation the

Hi gh Court wi thout answering the above three questions
summarily rejected Cvil Application Nos.53 and 54 of '2001.
We are of the view that the Hi gh Court had erred in dismnssing
the above two civil applications for amendment of the Menp of
Appeal in Tax Appeal Nos. 449 and 450 of 2000.  In our view
the above three questions are substantial questions of |aw
and, therefore, the H gh Court ought to have deci ded those
guesti ons.

17. Accordingly, we remt the above three questions to the
Hi gh Court for fresh consideration by it in accordance wth
law. Accordingly, Cvil Appeal Nos.3952-55 of 2002 and Civi
Appeal Nos. 8509-8510 of 2002 filed by the Departnent are
partly allowed with no order as to costs.
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