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1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a
Di vi si on Bench of the Delhi H gh Court dismssing the wit
petitions filed by the appellants.

3. Background facts in a nutshell are as foll ows:

A search and seizure was conducted by the respondents
in the prem ses of the appellants pursuant to warrants of
aut hori zation dated 3.8.2005. On 4.8.2005 certain assets
including jewellery, cash and fixed deposit receipts were
sei zed. On that very day, appellants received a letter fromthe
HDFC Bank at B-28, Conmunity Centre, Janakpuri, New
Del hi that operation of five bank accounts of appellant No.1
had been restrained by order issued under Section 132 (3) of
the I ncone Tax Act, 1961 (in short the \021Act\022). The Bank i ssued
asimlar letter to appellant No.3 intinmating that the said
appel | ant had been restrained fromoperating her Savi ngs
Bank account by order dated 3.8.2005 passed under Section
132(3) of the Act. Appellant\022s stand was that existence of the
| ockers and the bank accounts were di scl osed by the
appel l ants in the regul ar books of account maintained and no
opportunity was provided to establish the said fact. It was
further subnitted that the conputers which contained the
details of the bank accounts were avail abl e at the busi ness
prem ses at Janakpuri and no opportunity was allowed to the
appel l ants to place these before the authorities.

Grievance is nmade that apart fromthe non grant of
opportunity no effort whatsoever was made to ascertain
whet her the accounts had been di sclosed in the regul ar books
of account maintained by the appellants. On 8.8.2005
appel | ant addressed a letter to the Additional Director of
Inconme Tax stating inter alia that all bank accounts under
restrai nt have been disclosed in the regul ar books of account
and al so that the restraint order was hanpering the day to day
operations of the business of the conpany. On the sane day,
appel l ant No.3 wrote another letter to the concerned authority
requesting himto renove the restraint order in Savings Bank
account. On 16.9.2005, appellant No.1l addressed anot her
letter to the Assistant Director of Inconme Tax (lnvestigation)
again reiterating its stand that the bank accounts have been
di scl osed in the regul ar books of account and there was no
justification for keeping the restraint on the operation for the
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bank accounts.

4, According to the appellants no reply was received to the
|etters dated 8.8.2005 and 16.9. 2005 and the respondents did
not make any effort to verify the correctness of the appellant\022s
contentions. On 21.9.2005 appellant No.3 noved an

application under Section 132(B) of the Act to the Deputy
Conmi ssi oner of Incone Tax for release of jewellery worth

Rs. 4,76,588/- and FDR of Rs.1,79,710/-. Since the nature

and source was duly explained, the limtation of 60 days in
terns of Section 132(8A) expired w.e.f. 31.8.2005 i.e. the date
of issuance of the order of restraint. On 3.10.2005 appell ant
No. 2 addressed a letter to the Manager, HDFC Bank i nform ng
himthat as per provisions of Section 132 (8A) of the Act, the
restraint order was no | onger operative. On 4.10.2005 Bank
through its Bank Manager sought clarification fromthe

Deputy Director of |ncone Tax. The |Incone Tax Departnent

on 4.10. 2005 issued two fresh warrants of authorization under
Section 132 of the Act in respect of the bank accounts. It is
all eged that the appellants were not inforned about the
warrants 'of “search. On 5.10.2005 the bank accounts of the
appel | ants were searched and seized through wthdrawal of

cash by demand drafts. Appellant\022s stand in essence is that
the fresh warrants of “authorization were wi thout jurisdiction
and in any event since the accounts had been duly discl osed

in the regul ar books of account, there was no scope for
operating Section 132 (3) of the Act. The earlier order passed
under Section 132 (3) of the Act ceased to be operative w.e.f.
2/ 3.10.2005. On 8.10.2005 the bank by a letter informed the
appel | ants about search and sei zure of the bank accounts

under Section 132 (3) of the Act and al so gave details of
demand drafts issued i n favour of respondent No.2

wi t hdrawi ng the noney fromthe accounts of the appell ants.

5. On 28.10. 2005 the appell ants were supplied with copies
of the Panchnama. On 29.10. 2005 appel l'ant No.1 requested

the respondents to adjust towards self assessnent tax of

Rs. 77,68,177/- for the assessnent 'year 2005-06 from't he

sei zed anmount of Rs.1,81,91,982/- and to rel ease the bal ance:
On 29.11. 2005 appel lants Nos.1 and 3 noved an application
under Section 132 (B) of the Act for release of the anount

sei zed on 5.10.2005 i.e. within 30 days of the end of the
nmonth in which seizure took place. Several docunents were
filed to substantiate the claim Again on 16.2.2006 Incone tax
authorities were requested for adjustnment of Rs.40,00, 000/ -

as advance tax for the assessnent year 2006-07 from the

sei zed anount and to rel ease the bal ance. Since the
respondents failed to respond to the requests of the
appel l ants, wit petitions Nos.6313-6315 of 2006 were filed
inter alia for the follow ng directions:

\023(a) to respondents to rel ease the bal ance anount
of Rs.61,85,502/- to petitioner No.1 after
accept ed adj ustnents;

(b) to respondents to rel ease anount of

Rs. 25, 27,035 to petitioner No.3;

(c) guash and set aside Warrants of Authorization

dated 4. 10. 2005;

(d) decl are restraint order dated 3.8.2005 as

illegal;

(e) rel ease FDRs/jewel |l ery of petitioner No.3

sei zed on 4. 8.2005.

6. The respondents filed counter affidavit contending inter

alia as follows:

\023(i) Ist order of search and seizure was passed and .
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served only on 4th August, 2005;
(ii) The application dated 29.11. 2005 had been
di sposed off vide order dated Ist February, 2006
(which order was not conmunicated to the
petitioners).
(i) It is contended that in the search and seizure
operations carried out on 4.8.2005 authorized
officer arrived at the conclusion that the Bank
accounts in question were undi scl osed and
i medi ately passed as restraint order
(iv) The respondent acknow edged that 60 days
fromthe date of issue of restraint order expired on
3. 8. 2005.
(v) It is admtted that on 4.10.2005 warrants of
aut hori zation in respect of the same accounts only
were again issued by DI T.
(vi) On-the strength of such warrants and sei zure
operatioon on 4th and 5th Cctober, 2005 ampunt of
Rs. 80, 59, 539, Rs. 1,01, 32, 443 and Rs. 25, 27, 035
respectively were seized fromthe said Bank
accounts.
(vii) That the entries in the books of accounts etc.
were 27.7.2005 and no-entries were found between
28.7.2005 to 4.8.2005 hence non disclosure in
books of accounts since books were not witten for
5/ 6 days.
(viii) It was alleged that the amounts lying in the
Bank were not disclosed and not accounted for and
therefore there was no question of lifting the
restraint order.\024

7. A rejoinder affidavit was filed on 2.11.2006 taking the
stand that the order dated 1.2.2006 was not served and there
wer e apparent contradictions as regards the search and

sei zure in the pleadings. By the inmpugned order the wit
petitions were dism ssed observing that the respondents had
taken a stand that there was estimated tax liability of

approxi mately Rs. 10, 00,000/-. The satisfaction note dated
13.9.2005 of ADIT, Unit | and the notings of the Director
(investigation) clearly indicated that the stand of the

appel  ants was wi t hout substance.

8. Learned counsel for the appellants submitted that the
factual scenario clearly shows that the authorities acted
wi thout jurisdiction in directing either to retain the anmount
after adjustnent of the self assessnent and advance tax or
al so withdrawi ng the ambunt by denmand drafts from'the bank
accounts. The order passed under Section 132B shows that it
was retained for estimated liability. Such a course is not
avai |l abl e after deletion of the provision relating to estinmated
liability in 2002. Simlarly, the provisions relating to bl ock
peri od assessnents in Chapter XIV were deleted w e.f.
1.6.2003. As the authorities thenmselves permtted adj ustnment
of self assessment and advance tax, there was in effect release
accepting the stand of the appellants and the bal ance anount
of Rs. 81, 00,000/- has perforce to be refundable. The power
under Section 132(1)(iii) relates to seizure and the proviso
deal s with assets which cannot be seized. There is no dispute
that Section 132 (3) read with Section 132 (8A) restricts the
peri od of operation of the order of restraint to 60 days. Section
132B relates to adjusting liability on conpletion of assessnent
under Section 153A and it is relatable to the year in which
search and seizure was initiated and bl ock period in termnms of
Chapter XIV-B. Section 158 relates to retention and not
appropri ati on.
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9. Stand of the respondents on the other hand was that
reference to Section 153A in Section 132B shows that it

relates to estimated liability. Though it is accepted that the
provision relating to estinmated liability in terms of Section 132
(5) was deleted w.e.f. 1.6.2002, yet in view of Section 153B the
peri od of assessment is continuing. The anpbunt even though

wi t hdrawn has not been taken to the consolidated funds.

There is no appropriation in that sense.

10. It was stated that the order passed under Section 132 (3)
was revoked but a fresh order was passed. The noney has

been withdrawn in terms of \023Search and Sei zure Manual

1989\ 024, particularly Paras 5.01 and 5.02 thereof. The

adj ustment that has been done is for existing liability. There is
no appropriation in that sense because it can be done only

after assessnent is conpleted by transfer.

11. Stand of the appellants essentially was that there is no
power for retaining any amount seized for the purpose of

meeting estimated liability. That according to the appellants
was perm ssible upto 1.6.2002 and by del etion of Section 132

(5) the position has been materially changed.

12. Stand of the revenue on the other hand seenms to be that
what is appropriated can be cash and not nmobney. The bank

account in essence is not cash but is noney. There are

di fferent stages under Section 132 (1). First stage is seizure,
then comes adj udi cati on on the non di scl osure aspect and

then determnation relatable to Section 132 (8A). Lastly, the
order can be passed under Section 132B. |t has been

specifically stated by | earned counsel for the revenue that
Section 132(3) order was revoked. It is stated in para 10 of the
affidavit filed on 15.11. 2007 as foll ows:

\023That it is submitted that in the instant
case the power under Section 132(3) was
exercised at the initial stage for the purposes
of verification of the source of funds lying in
the bank account. Thereafter, when the
assessee was unable to satisfactorily explain
the source of these funds, the sane were
sei zed under a fresh warrant under Section
132(1) issued by the Director of Incone Tax
(I'nv.), who duly recorded his satisfaction as
provi ded under Section 132 (1)(c).

13. In paragraph 11 it has been stated as foll ows.

\023It is subnmitted that an Authorized O ficer

acting under Section 132 (1)(iii) of the Act has

full power and jurisdiction to seize cash

bal ance lying in bank account as these woul d

cone within the neaning of \021lnoney\022 and/ or

\02lassets\ 022 as provi ded under Section 132 (1)(iii) of

the Act. It is submitted that the subsequent

action of converting these balances into a

demand draft is only a safeguard for safe

custody of these assets and is irrelevant to the

legality of the seizure itself. It is therefore

submitted that in the instant case, the seizure

was nmade | egally and as per the powers vested

in the Director of Incone Tax (Investigation),

respondent No.1 under Section 132 (1) of the
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Act .\ 024

14. \ 023The Search and Sei zure Manual\024 to which reference has
been nade deals with in Chapter V under headi ng \ 023Post

Search Work\ 024. The rel evant paras 5.01 and 5.02 read as

fol | ows:

\ 0235. 01 After the return of the search
parties, a check list should be prepared for
pendi ng and i nmedi ate foll ow up work. The
check list may inter alia include:-

(a) Li st of places where search has to be
cont i nued.
(b) Det ai | s of “bank I ockers seal ed and

to be opened subsequently.

(c) Li st of places where val uables are
sealed in prenises itself on the ground that
verification with Wealth-tax records is not
possi bl e or pendi ng val uation of assets.

(d) Li st of godowns hol di ng stocks, in
respect of which prohibitory orders have been
i ssued.

(e) Li st of places where police guards

have been post ed.

(f) Detail s of bank accounts whi ch have
been frozen under Section 132 (3).

(9) Li st of places where further section
has to be taken for any other reason

(h) Li st of promi ssory notes, fixed
deposi t\022s receipts, Hundies etc. requiring
special attention

(1) Detail s of packages of cash which
are to be deposited into the Personal deposit
Account in the Reserve Bank/ State Bank

(j) Detail s of packages of bullions,
jewel lery etc. required to be deposited in the
strong room safe deposit vault of the bank

(k) Work regarding val uation of
jewel l ery seized

(1) Details of seal ed covers containing
damaged/ muti | at ed docunents.

(m Particulars of conmplaints filed in
police, as result of any incident during the
search, which are required to be followed up.

5.02 Deposit of Cash

The cash seized is required to be
deposited in the bank in the Personal Deposit
Account of the Conmi ssioner, at the earliest
www.taxcode.in
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opportunity preferably on the next working
day. However, if due to unavoi dable reasons, it
i s not possible, the cash with other val uabl es
may be kept in the strong room of the
Conmi ssi oner or the safe deposit vault of the
bank. Were cash has been brought in seal ed
packet, it is expected that the authorized

of ficer has already issued a letter to the
assessee requesting himto be present before
the ADI T-in-charge on the follow ng norning
before 12 O 022 cl ock. Were the cash seized
relates to an assessee who is assessed in the
charge of sone other Conm ssioner, a crossed
account payee demand draft in favour of the
concerned Commi ssi oner shoul d be obt ai ned

and di spatched to him\024

15. It is stated that anount has not becone a part of the
Consol i dated Fund of India and is deposited in separate PD
account of the concerned Conmi ssioner and is held in the
custody till final determination of the tax liability by the
assessing officer for the rel evant assessnent years.

16. On a bare reading of the Manual it is clear that the sane
is relatable to cash seized and cash in- bank is conceptually
di fferent fromcash in hand.

17. In Shanti Prasad Jain v. The Director of Enforcenent
(1963 (2) SCR 297) it -was inter alia observed as foll ows:

\023Under the law the tine rel ati onshi p between a
Banker and a custoner is that of a debtor and
creditor and that it makes no differencein that
rel ati onship that the deposits were conditional

XX XX XX

Now the law is well settled that when
noneys are deposited in a Bank, the
rel ationship that is constituted between the
banker and the custoner is one of the debtor
and creditor and not trustee and beneficiary.
The banker is entitled to use the nonies
wi t hout being called upon to account for such
user, his only liability being to return the
amount in accordance with the terns agreed
bet ween himand the customer. And it makes
no difference in the jural relationship whether
the deposits were nade by the custoner
hi nsel f, or by some other persons, provided
the customer accepted them There m ght be
speci al arrangement under whi ch a Banker
m ght be constituted a trustee, but apart from
such an arrangenent, his position qua Banker
is that of a debtor, and not trustee. The |aw
was stated in those terns in the old and well -
known deci si on of the House of Lords in Fol ey
v. Hll (1848 11 H L.C. 289 E.R 1002) and that
has never been questioned.\024

18. In the judgnent of House of Lords in Foley v. H Il [(1843 .
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to 1860) All ER Re-print 16] referred in the aforesaid
j udgrment of the Constitution Bench, it was inter alia held as
under :

\ 023Money, when paid into a bank, ceases
altogether to be the noney of the owner, it is
then the noney of the banker, who is bound to
return an equival ent by paying a sinmlar sum
to that deposited with himwhen he is asked

for it. The noney paid into the bankers, is
nmoney known by the customer to be placed

there for the purpose of being under the
control of the banker; It is then the banker\022s
noney; he is known to deal with it as his own;
he makes what profit onit he can, which profit
he retains to hinsel f, paying back only the
principal, according to the custom of bankers
in some places, or the principal and a snal
rate of interest, according to the custom of
bankers i'n ot her places\005. He is guilty of no
breach of trust in enploying it, he is not
answerable to the custoner if he puts it into
jeopardy, if he engages in a hazardous

specul ation; he is not bound to keep it or dea
with it as the property of the customer, but he
is, of course, answerable for the anount
because he has contracted, having received

that noney, to repay to the customer, when
demanded, a sum equivalent to that paid into
hi s hands. That has been the subject of

di scussion in various cases, and that has been
established to be the relative situation of
banker and customer. That bei ng established,
to be the relative situation of banker and
customer, the banker is not an agent or factor,
but he is a debtor.\024

19. At this juncture, it is to be clarified about the
inmpermissibility to convert assets to cash and thereafter

i mpound the sanme. W need not go into the broader issue in
view of the fact that there is no challenge to the order passed
under Section 132B of the Act. But it has been stated by

| earned counsel for the revenue that it is permissible to

conpl ete the assessnment by 31st March, 2008. In view of the

af oresai d scenario, we dispose of the appeal with the follow ng
directions:

(i) In view of the non challenge to the order
passed under Section 132B, no relief can be
granted to the appellants.

(ii) However, it would be in the interests of the
assessee as well as the revenue if the anmount
transferred to the PD account of the

Conmi ssioner is kept in interest bearing fixed
deposit as ultinately in the event the

assessee succeeds, would be entitled to

interest as provided in the statute. The
assessment has to be conpleted on or before

31st March, 2008 i.e. within the tine
statutorily provided.

20. The appeal is disnissed subject to the aforesaid
directions. There will be no order as to costs.
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