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Leave granted.
2. Whet her the AO had erred in inposing surcharge at 17% on
the tax anobunt of Rs. 97,456/- under Section 113 of the Incone-
tax Act, 1961 (\0231961 Act\024) for the \023block period\024 conprising of
previous years relevant to 10 assessnent years, i.e., 1991-92 to
2000-01, including the period from1.4.2000 to 17.1.2001.

FACTS

2. On 17.1.2001 a search under Section 132 of the 1961 Act
was carried out at the prem ses of the respondent-assessee, an
i ndi vi dual . The search unearthed an unexpl ai ned investnent of
Rs. 65,000/ - being the val ue of househol d val uabl es and

Rs. 97,427/- on account of unexplained nmarriage expenses
(undi scl osed i ncone). Accordingly, in the block assessnent, the
A. O determ ned the assessee\022s undi scl osed i ncome at Rs.
1,62,427/-. He computed tax thereon at 60%in-termnms of Section
113 of the 1961 Act anmpunting to Rs. 97,456/- on which
surcharge was levied at 17% i.e., Rs.16,504/-. The |evy of
surcharge was chal l enged by the assessee in appeal before the
CIT(A). The said appeal was allowed. The decision of CIT(A) has
been confirmed by the Tribunal and the Hi gh Court. Hence, this
civil appeal

Points for determ nation:

3. Two points arise for determ nation: Wether on the facts

and circunstances of this case, the Finance Act, 2001 (\023FA\024 for
short) was applicable to \023bl ock assessnment\ 024 under Chapter Xl V-B
in respect of the search carried out on 17.1.2001; secondly,

whet her the proviso inserted in Section 113 by the Fi nance Act),

2002 is clarificatory?

Whet her Fi nance Act, 2001 was applicable to bl ock
assessnment under Chapter XIV-B up to 1.06.2002:

4. Chapter XIV-B was inserted by the Finance Act, 1995, w.e.f.
1.7.1995. According to the assessee, the said Chapter is a self-
contai ned chapter as it |lays down a special procedure for
assessment of \023undi scl osed i ncone\ 024 found during search for the
\ 023bl ock period\ 024, containing a charging section (158BA), a
conput ati on section (158BB), a procedural section for block
assessment (158BC), limtation provision for conpletion of block
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assessment (158BE) and the provisions for inposition of interest
and penalty (158BFA).

5. According to the assessee, the schenme of assessnent of

\ 023undi scl osed i ncorme\ 024 under Chapter XIV B is different from
schene of assessnment of \023total inconme\024 of any person in terns of
Section 4(1) of the 1961 Act inasnuch as under Chapter XIV-B
assessnment is made of \023undi scl osed i ncone\ 024 as agai nst
assessment of \023total incone\024 under Section 4(1) of the Act; that,
assessnent under Chapter XIV-B is nade for the \021bl ock peri od\ 024
as agai nst assessnent of income of the \023previ ous year\024 under
Section 4(1) of the Act; that, under Chapter Xl V-B \023undi scl osed
i ncomre\ 024 is assessed at 60%in terns of Section 158BA(2) read
with Section 113 as agai nst taxation of normal incone at the

rates prescribed in therelevant Finance Act; that, the provisions
of the Finance Act are not found in the bl ock assessment schene
under Chapter XIV-B up to 1.06.2002 and, therefore, according

to the assessee, Finance Act, 2001 was not applicable to Chapter
XIV-B. According tothe assessee, proviso to Section 4(1) of the
1961 Act ‘carves out an exception to the normal rule in Section

4(1) and provides that, where under any provision of the 1961

Act, tax is to be charged in respect of income of a period other
than \ 023t he previous-year\ 024, such tax shall be |levied as may be
specifically provided under special provision of the 1961 Act.
According to the assessee, Chapter XIV-B is such specia

provision as it concerns assessnent of undisclosed i nconme for

the \023bl ock period\ 024 which is the period-other than the previous
year referred to in Section 4(1). Therefore, according to the
assessee, block assessnent falls not in Section 4(1) but it falls
under the aforesaid proviso to Section 4(1) of the 1961 Act.
Consequently, it is urged that since thereis no reference to the
Fi nance Act under Chapter Xl V-B (Section 158BA), which only

| ooks at a fixed rate of 60% stipul ated under Section 113, it was
not open to the AO to inpose surcharge at 17%prior to

1. 06. 2002.

6. We find no nerit in the above argunents. W quote

her ei nbel ow Article 271 of the Constitution of India and Section 4
of the 1961 Act, which read as follows:

\023271. Surcharge on certain duties and taxes for

pur poses of the Union.\027 Notw thstandi ng anything in

articles 269 and 270, Parlianment nmay at any tine

i ncrease any of the duties or taxes referred to in those

articles by a surcharge for purposes of the Union and the

whol e proceeds of any such surcharge shall form part of

the Consolidated Fund of I|ndia.\024

\ 023Charge of incone-tax.

4.(1) Were any Central Act enacts that income-tax

shal | be charged for any assessment year at any rate or
rates, income-tax at that rate or those rates shall be
charged for that year in accordance with, and subject to
the provisions (including provisions for the | evy of

addi tional incone-tax) of, this Act in respect of the tota
i ncome of the previous year of every person

Provi ded that where by virtue of any provision of this
Act incone-tax is to be charged in respect of the income
of a period other than the previous year, incone-tax
shal | be charged accordingly.

(2) In respect of incone chargeabl e under sub-section
(1), incone-tax shall be deducted at the source or paid .
www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 322 SGa4e 3 of 15

in advance, where it is so deductible or payabl e under
any provision of this Act.\024

7. The power to levy a surcharge on incone-tax is traceable to
Article 271 read with Entry 82 of List I of Seventh Schedule to the
Constitution of India. That power is not traceable to Section 4 of
the 1961 Act. Every year the Finance Act is enacted by

Parliament to give effect to the financial proposals of the Centra
CGovernment. The rate at which a charge on the total incone of

the previous year is inmposed under Section 4(1) of 1961 Act is

not laid down in the Income-tax Act and, therefore, the said

section provides that the charge has to be fixed by the Centra

Act. It is because of this, that incone-tax is levied at different
rates under the Finance Act. It nust be borne in nmind that the

I ncome-tax Act deals with tax on incone and nothing el se.

Therefore, in order that the charge should be a | egal charge

under Section 4, it nust be a tax on the income of the assessee.

If the chargeis the tax on anything else, then it would not be a
valid charge. This is the only limtation upon the power or

authority of Parliament to fix any rate it pleases. So |ong as the
charge is on \023total inconme\024 of the previous year, there is no
l[imtation upon the power or authority of Parliament to fix any

rate it pleases. However, if \023rate\ 024 is understood to mean the fixing
of the tax irrespective of \023total incone\024 and unconnected with
\023total income\024, then, in our view, Parlianent would be travelling
outside the anmbit of Section 4(1). The lnconme-tax Act, therefore,
contai ns an el aborate machi nery for ascertaining \023total incone\024
of an assessee. |f Parlianment has power to fix tax at a rate which
has no connection wi th the \023total incone\024, then the machinery
set up under the 1961 Act becones infructuous. I'n our view,

Section 4(1) prescribes the subject natter of the tax and the rate

of that tax is prescribed by the Legislature, either under the Act

as in the case of Section 113 or vide the Finance Act. As long as

the charge is on \023total incone\024 of the previous year and so | ong
as the rate relates to the subject matter of the tax, there is
nothing to prevent Parliament fromfixing the rate. '‘But the rate

nust be applied to the \023total inconme\024 and the tax that an
assessee has to pay nust be at the rate in respect of 'total incone

of the previous year

8. Havi ng di scussed the scope of Article 271 and Section 4 of
the 1961 Act, we have to | ook at some of the rel evant provisions
of Chapter XIV—B. The purpose of this Chapter is to lay down a
speci al procedure for assessnment of surcharge cases with a view
to conbat tax evasion and also to expedite and sinplify
assessnments in search cases. Undiscl osed i ncones have to be
related in different years in which i ncome was earned under

bl ock assessnent. This is because in such cases, the \023bl ock
period\ 024 is for previous years relevant to 10/6 assessnment years
and al so the period of the current previous year up-to the date of
the search, i.e., from1.4.2000 to 17.01.2001, in this case. The
essence of this new procedure, therefore, is a separate single
assessnment of the \023undi scl osed i ncone\ 024, detected as a result of
search and this separate assessnent has to be in addition to the
normal assessnent covering the sane period. Therefore, a

separate return covering the years of the block period is a pre-
requi site for maki ng bl ock assessment. Under the said procedure,
Expl anation is inserted in Section 158 BB, which is computation
section, explaining the nethod of computation of \023undisclosed
i ncorme\ 024 of the bl ock period.

9. We quot e herei nbel ow Secti ons 158B, 158BA, 158BB,
158BC and 158BH, which read as foll ows:
\023158B. In this Chapter, unless the context otherw se
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requires,

(a) bl ock period neans the period conprising previous
years relevant to six assessment years preceding the
previous year in which the search was conducted under
section 132 or any requisition was nade under section
132A and al so includes the period up to the date of the
conmmencenent of such search or date of such requisition
in the previous year in which the said search

was conducted or requisition was made.

Provi ded that where the search is initiated or the

requisition is mude before the 1st day of June, 2001, the

provi sions of this clause shall have effect as if for the

wor ds \023si x assessment years\ 024 the words \023ten assessnent
year s\ 024 had been substituted.

(b) \023undi scl osed i ncome\ 024 incl udes any noney, bullion
jewel l ery or other valuable article or thing or any incone
based on ‘any entry in the books of account or other
document s-or transactions, where such noney, bullion,
jewel l ery, valuable article, thing, entry in the books of
account or other document or transaction represents

wholly or partly incone or property which has not been

or woul d not have beendi sclosed for the purposes of this
Act .

Assessnent of undisclosed incone as a result of
sear ch.

158BA. (1) Notwi thstanding anything contained in any

ot her provisions of this Act, where after the 30th day of
June, 1995 a search is initiated under section 132 or
books of account, other docunents or any assets are

requi sitioned under section 132Ain the case of any
person, then, the Assessing Oficer shall proceed to
assess the undi scl osed incone in accordance with the
provi sions of this Chapter.

(2) The total undisclosed income relating to the bl ock
peri od shall be charged to tax, at the rate specified in
section 113, as income of the block periodirrespective of
the previous year or years to which such incone rel ates
and irrespective of the fact whether regul ar assessnent
for any one or nore of the relevant assessnment years is
pendi ng or not.

Expl anation. For the renpval of doubts, it is hereby
decl ared that -

(a) the assessnent made under this Chapter shall be-in
addition to the regular assessnent in respect of each
previous year included in the block period;

(b) the total undisclosed incone relating to the bl ock
peri od shall not include the incone assessed in any
regul ar assessnment as incone of such bl ock period;

(c) the incone assessed in this Chapter shall not be
included in the regul ar assessnment of any previous year
i ncluded in the block period.

(3) Were the assessee proves to the satisfaction of the
Assessing Oficer that any part of incone referred to in
sub-section (1) relates to an assessnment year for which
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the previous year has not ended or the date of filing the
return of inconme under sub-section (1) of section 139 for
any previous year has not expired, and such incone or

the transactions relating to such inconme are recorded on

or before the date of the search or requisition in the books
of account or other docunents maintained in the norma

course relating to such previous years, the said incone
shall not be included in the bl ock peri od.

Conput ati on of undi scl osed i ncome of the bl ock
peri od.

158BB. (1) The undiscl osed i ncone of the bl ock period
shal | be the aggregate of the total incone of the previous
years falling within the bl ock period conputed, in
accordance with the provisions of Chapter IV, on the
basi s of evidence found as a result of search or

requi sition of books of account or docunents and such
other materials or information as are available with the
Assessing Oficer, as reduced by the aggregate of the
total inconme, or as the case nmay be, 'as increased by the
aggregate of the | osses of such previous years,

det er m ned, -

(a) where assessnents under section 143 or section 144
or section 147 have been concluded, on the basis of such
assessments;

(b) where returns of incone have been filed under section
139 or section 147 but assessments have not been nade

till the date of search or requisition, on the basis of the
i ncone disclosed in such returns;

(c) where the due date for filing a return of income has
expired but no return of income has been filed, as nil

(d) where the previous year has not ended or the date of
filing the return of inconme under sub-section (1) of
section 139 has not expired, on the basis of entries
relating to such incone or transactions as recorded. in the
books of account and other documents mai ntained in the
normal course on or before the date of the search or
requisition relating to such previous years;

(e) where any order of settlenent has been made under
sub-section (4) of section 245D, on the basis of such
order;

(f) where an assessnent of undi scl osed i ncone had been
nmade earlier under clause (c) of section 158BC, on the
basi s of such assessnent.

Expl anation.- For the purposes of determ nation of
undi scl osed i ncone,

(a) the total income or |oss of each previous year shall

for the purpose of aggregation, be taken as the tota

i ncome or |oss computed in accordance with the

provi sions of Chapter IV without giving effect to set off
of brought forward | osses under Chapter VI or

unabsor bed depreciation under sub-section (2) of section
32;

(b) of afirm returned incone and total income assessed
for each of the previous years falling within the bl ock .
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period shall be the inconme determ ned before allow ng
deduction of salary, interest, conm ssion, bonus or
remunerati on by whatever nane called to any partner not
bei ng a worki ng partner

Provi ded that undi scl osed i ncome of the firmso

determ ned shall not be chargeable to tax in the hands of
the partners, whether on allocation or on account of
enhancenent ;

(c) assessnent under section 143 includes determ nation
of incone under sub-section (1) or sub-section (1B) of
section 143.

(2) I'n conputing the undisclosed income of the bl ock
peri od, the provisions of sections 68, 69, 69A 69B and
69C shall, so far as may be, apply and references to
financial year in those sections shall be construed as
references to the relevant previous year falling in the
bl ock period including the previous year ending with the
date of search or of the requisition

(3) The burden of proving to the satisfaction of the
Assessing O ficer that any undi scl osed i ncome had

al ready been disclosed in any return of income filed by
t he assessee before the commencenent of ‘search or of
the requisition, as the case nay be, shall be on the
assessee.

(4) For the purpose of assessment under this Chapter,

| osses brought forward fromthe previous year under
Chapter VI or unabsorbed depreciati on under sub-section
(2) of section 32 shall not be set off against the
undi scl osed incone determined in the bl ock assessment
under this Chapter, but may be carried forward for being
set off in the regular assessnents.

Procedure for bl ock assessment.

158BC. Where any search has been conducted under

section 132 or books of account, other docunents or
assets are requisitioned under section 132A, in the case
of any person, then,

(a) the Assessing Oficer shall-

(i) in respect of search initiated or books of account or
ot her docunents or any assets requisitioned after the 30th
day of June, 1995, but before the 1st day of January,

1997, serve a notice to such person requiring himto

furnish within such tinme not being | ess than fifteen days;

(ii) in respect of search initiated or books of account or
ot her docunments or any assets requisitioned on or after

the 1st day of January, 1997, serve a notice to such

person requiring himto furnish within such tine not

being |l ess than fifteen days but not nore than forty-five
days,

as may be specified in the notice a return in the
prescribed formand verified in the same manner as a
return under clause (i) of sub-section (1) of section 142,
setting forth his total inconme including the undisclosed

i ncome for the bl ock period

Provi ded that no notice under section 148 is required to .
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be issued for the purpose of proceeding under this
Chapt er

Provi ded further that a person who has furnished a return
under this clause shall not be entitled to file a revised
return;

(b) the Assessing Oficer shall proceed to determ ne
t he undi scl osed i ncome of the block period in the manner
laid down in section 158BB and the provisions of section
142, sub-sections (2) and (3) of section 143 and section
144 shall, so far as may be, apply;

(c) the Assessing Oficer, on determ nation of the
undi scl osed i ncome of the block period in accordance
with this Chapter, shall pass an order of assessment and
determ ne the tax payable by hiimon the basis of such
assessnent;

(d) the assets seized under section 132 or requisitioned
under section 132A shall be retained to the extent

necessary and the provisions of section 132B shall apply
subj ect to such nodifications as may be necessary and

the references to regul ar assessnent or reassessnent in
section 132B shall 'be construed as references to bl ock
assessment.

XXX
Application of other provisions of this Act.

158BH. Save as ot herwi se provided in this Chapter, al
ot her provisions of this Act shall apply to assessnent
made under this Chapter.\024

10. We al so quote hereinbel ow Section 113 with and wi thout the
proviso inserted vide Finance Act, 2002 w.e.f. 1.6.2002, which
read as follows:

\023Tax in the case of bl ock assessnent of search cases.

113. The total undisclosed incone of the block period,
det erm ned under section 158BC, shall be chargeable to
tax at the rate of sixty per cent.

Provi so i nserted vide Finance Act, 2002 w.e.f. 1.6.2002
reads as foll ows:

Provi ded that the tax chargeabl e under this section shal
be increased by a surcharge, if any, levied by any Centra
Act and applicable in the assessnent year relevant ‘to the
previous year in which the search is initiated under
section 132 or the requisition is made under section
132A. 1024

11. Readi ng of the relevant provisions of Chapter Xl V-B one
finds that Section 158 BA deals with assessnment of \023undi scl osed
i ncome\ 024 as a result of search whereas conputation of such
income falls under Section 158BB. The procedure for bl ock
assessnment falls in Section 158 BC. Section 158 BA begins with
non obstante clause. It states that nothing contained in any ot her
provi sions of the 1961 Act, where search is initiated after
30. 6.1995 under Section 132 or in cases of requisition under
Section 132A after the cut off date, the AO shall proceed to
assess the undi scl osed i ncome in accordance with the provisions
www.taxcode.in
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of Chapter Xl V-B.

12. Rel ying on Section 158BA(1) assessee clains that Chapter
XI'V-B is a special procedure for assessment of cases; that it
constitutes a self contained mechani sm and, hence, it falls

out side the scope of Section 4(1) of the 1961 Act, particularly

when Section 4(1) inposes a charge on the \023total incone\024 and not
on the \023undi scl osed i ncone\ 024 and, particularly when Section 158
BA(2) is an independent charging section in contrast to Section

4(1) of the 1961 Act, which inposes a charge on the \023tota

i ncome\ 024 of the previous year. According to the assessee, the
charge under Section 158BA(2) is on the \023bl ock period\024 and not
on the total incone of the \023previous year\024. Therefore, according to
the assessee, Chapter XIV-B.is a self-contained nechani sm

13. As stated above, these arguments advanced on behal f of the

assessee has no nerit. Section 158B defines \023bl ock period\024 to

mean the period conprising the previous years relevant to 10/6

assessnment years precedi ng the previous year in which the

search was conducted under Section 132. It also includes the

period up-to the date of commencenent of such search or date of

requi sition. Under Section 4, the subject of charge is the incone

of the previous year and not the income of the assessnent year

Thus, tax is levied on the actual incone of the previous year

Each \023previous year\024 is a distinct unit of time for the purposes of

assessnment. However, when we cone to Section 158BA, we find

that Parlianent has taken the block period to nmean the period

conpri sing previous years relevant to 10/6 assessnent years

precedi ng the previous year in which the search is conducted. In

ot her words, Parlianment has in search cases expanded the unit of

time for block assessnent purposes from 1l year to 10/6 previous

years. However, it is inmportant to note that the unit of tine

remai ns constant. It is open to Parliament to treat the unit of

time as one year in normal assessnment cases and, at the sane

time, it is also open to Parlianent to treat 10/6 previous years as

a unit of tine for block assessnment period. The inportant thing

to be noted is that the bl ock assessnment conputation in Section

158BB does not exclude the concept of \023previous years\024-as well

as the concept of \023total inconme\024. Those concepts are retained.

Further, we need to examine the schene of Chapter XIV-B. The

sai d Chapter has three parts consisting of assessment,

conput ati on and procedure for naking bl ock assessnent.

Assessment of undisclosed income as a result of search stands

covered by Section 158BA whereas conputation of undisclosed

i ncone of the block period falls in Section 158BB and procedure

for block assessnent falls in Section 158BC. In this case, we are

mai nl y concerned with computation of undi scl osed income under

Section 158BB(1). This section incorporates principle of

aggregation of total inconme of the previous years falling within

the bl ock period conputed in accordance with the provisions of

Chapter |IV. The inportant thing to be noted is that the

conputati on has to be done even under Section 158BB of

\ 023undi scl osed i ncome\ 024 in the nmanner provided for in Chapter IV of

the 1961 Act which deals with \023conputati on of total incone\024.

Chapter 1V deals with conmputation in cases of norma

assessment. Chapter IV is not ruled out by provisions of Chapter

XIV-B. In this connection, we nay al so take note of Section

158BH whi ch deals with application of other provisions of the

1961 Act to the block assessnent procedure in Chapter Xl V-B.

Section 158 BH nakes it clear that save as otherw se provided in

Chapter XIV-B, all other provisions of the 1961 Act shall equally

apply to bl ock assessnent. Therefore, one has to read the non

obstante clause in Section 158BA in juxtaposition with Section

158BH. Keeping in nmind the provisions of Section 158BB and

keeping in mnd the retention of the concepts of \023previ ous years\024
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and \023total inconme\024 in Chapter XIV-B, we are of the view that
Chapter IV is not ruled out from bl ock assessnent procedure

and, therefore, one has to read Section 158BB with Section 4 of
the 1961 Act.

14. There is one nore fact which needs to be noted. A bare
readi ng of the provisions of Section 158BA and Section 158BB

i ndi cates that the searches conducted by the Departnment are an

i mportant neans of unearthing black noney. However,

undi scl osed incone has to be related to different years in which
the i ncone was earned. The essence of the bl ock assessnent
procedure, therefore, is a separate single assessnent of
undi scl osed incone, detected as a result of a search. This
separate assessnent is in addition to normal or regular
assessment covering the same period. A separate return is a pre-
requi site for making a \023block assessnent\024. However, in the
matter of computation, the principle of aggregation of tota

i ncomes, is inbuilt into Section 158BB. We have to subtract one
aggregate fromthe other. Further, while applying the principle of
aggregation of the total incone, conputation is required to be
done in accordance with the provisions of Chapter |V. Therefore,
in our view, Section 4 has tobe read with Section 158BB. That
section is not ruled out by Section 158BB. If Section 4 has to be
read with Section 158BB for conputing undi scl osed i nconme then

the provisions of the relevant Finance Act have got to be read into
the bl ock assessnent 'schene under Chapter XIV-B, even prior to

1. 6.2002.

15. Under Section 158BB, there is the theory of \023bl ock period\024.
It is based on \023the principle of aggregation of total incones\024.
Under that section, the first aggregate to be conputed is the tota
i ncomre of the previous years falling within the block period
i ncludi ng returned/ assessed i nconmes as per regular returns and
regul ar assessments. The second aggregate to be conputed is the
aggregate of the total incones/losses of the previous years
determined in terns of clauses (a) to (f) of Section 158BB(1). The
di fference between first aggregate and the second aggregate is
described in Section 158B(b) as the \023undi scl osed i ncone\ 024 to be
taxed under the provisions of Section 113 of the 1961 Act at the
special rates prescribed. Further, clause (a) of Explanation'to
Section 158BB clarifies that the total income/loss of each
previous years shall, for the purpose of aggregation, be taken as
the total income or |oss conputed in accordance with the
provi sions of Chapter |V without giving effect to set off of brought
forward | osses under Chapter VI or unabsorbed depreciation
under Section 32(2) of the 1961 Act. Hence, one has to read
Section 158BB with Section 4 of the 1961 Act. There is no
conflict between the conputation nmachi nery under Chapter Xl V-
B and nornmal conputation machinery under Chapter IV. This is
the i nportance behi nd enact ment of Section 158BH which/inter
alia states that if there is no conflict between the provisions of
Chapter XIV-B and any other provisions of the 1961 Act, then the
later will operate. There is a fallacy in the argument of the
assessee that the concepts of \023total income\024 and \023previ ous year\ 024
are given go by in Chapter XIV-B. The above anal ysis of Section
158BB i ndi cates that both the concepts are retained in Chapter
XIV-B. The only difference is that Section 4 of the 1961 Act
charges the total incone of a person of one single previous year
(unit of assessnent) whereas Section 158BA(2) |evies a charge on
the incone of a person for the block period of previous years
rel evant to 10/ 6 assessnent years. In our view, the word \023bl ock
peri od\ 024, as defined in Section 158B(a), conprises previous years
rel evant to 10/ 6 assessnent years as one unit of time for the
pur poses of assessnent. As stated above, the object behind
enactment of Chapter XIV-B is to assess and conpute
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\ 023undi scl osed i nconmes\ 024 rel atable to different accounting years in
which the income is earned. Therefore, if the block period

conprising of previous years relevant to 10/6 assessnent years

is treated by Parlianent as one unit of time for assessnent

pur poses, one has to correlate \023undi scl osed i nconme\ 024 to each of
the years in which income was earned by the assessee. It is true

that under Chapter Xl V-B, conmputation of regular incone and
conput ati on of undi scl osed i ncome has to be worked out

separately. However, to arrive at the figure of Undiscl osed

Income, the said parallel calculations have to converge in order to
work out the difference between the first and the second

aggregates of the total incones/|osses of the previous year, in

whi ch undi scl osed i ncome i's taxed under Section 113. Therefore,

in our view, the concept of a charge on the \023total inconme\024 of the
previ ous year under the 1961 Act is retai ned even under Chapter

XIV-B. Therefore, Section 158BB which deals with conputation

of undi scl osed i ncome of the block period has to be read with
conputation of total income under Chapter IV of the 1961 Act.

16. Once Section 158BB is required to be read with Section 4 of
the 1961 Act, then the relevant FA of the concerned year would
automatically stands attracted to the conputation under Chapter
XI'V-B. Section 158BB |l ooks at Section 113. That section fixes

the rate of tax at 60% In the present case, e.g., the AO assigned
the value of Rs. 2,70,000/- to Unaccounted |nvestnent in

househol d val uabl es. /That amount was distributed between three
brothers including the assessee after deducting Rs. 75,000/- and
that is how a sum of 'Rs. 65, 000/- has been added as undi scl osed
incone for assessment year 2001-02 - in the hands of the

assessee.

17. In the case of Govind Saran Ganga Saran V.

Conmi ssi oner of Sales Tax and Ors. [(1985) 155 I TR 144 (SO ]

this Court held that, there are four conmponents of tax, namnely,
character of the inposition, person on whomthe incidence of tax
falls, the rate at which tax is inposed and lastly, the value to
which the rate is applied for conputing tax liability.

Applicability of the Finance Act, 2001:

18. Applying the | aw as di scussed herei nabove, we find that in
the present case, the AO has imposed surcharge of 17% on the

tax cal cul ated at 60% on the total undisclosed incone of

Rs. 1,62,427/-, which tax cones to Rs.97456/-. The AO'i nposed
surcharge of 17% on Rs.97,456/- anounting to Rs. 16,504/- by

pl acing reliance on the FA of 2001.

19. We quot e hereinbel ow Section 2(1) r/w Para A of Part | of
the First Schedul e, which read as foll ows:

\ 023l ncone-t ax.

2.(1) Subject to the provisions of sub-sections (2)
and (3), for the assessnent year comenci ng on the

1st day of April, 2001, incone-tax shall be charged

at the rates specified in Part | of the First Schedul e
and such tax as reduced by the rebate of income-

tax cal cul ated under Chapter VIII-A of the | ncone-

tax Act, 1961, (43 of 1961) (hereinafter referred to
as the Income-tax Act) shall be increased, -

(a) in cases to which Paragraphs A, B, C and D of
that Part apply, by a surcharge for purposes of
the Union; and

(b) in the cases to which Paragraph E of that Part .
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applies, by a surcharge, calculated in each case
in the manner provided therein

(2)

(3) In cases to which the provisions of Chapter Xl
or Chapter Xll-A or sub-section (1A) of section 161
or section 164 or section 164A or section 167B of
the I ncone-tax Act apply, the tax chargeabl e shal
be deternined as provided in that Chapter or that
section and with reference to the rates inmposed by
sub-section (1) or the rates as specified in that
Chapter or section, as the case may be:

Provided that the ampunt of i ncome-tax conputed

in accordance with the provisions of sections 112
and 113 shall be increased by a surcharge for

pur poses of the Union or surcharge as provided in
Paragraph ‘A, B, C, D or E, as the case nay be, of
Part | of the First Schedul e:

Provided further that in respect of any income
chargeabl e to tax under sections 115A, 115AB,
115AC, 115ACA, 115AD, 115B, 115BB, 115BBA

115E and 115JB of the I'ncome-tax Act, the anmount
of incone-tax conputed under this sub-section
shal | be increased, -

(a) by a surcharge for purposes of the Union,
cal cul ated, -

(i) in the case of a co-operative society, a first
and a local ;authority, at the rate of twelve per
cent of such incone-tax;

(ii) in the case of a person other than a
conpany, a co-operative society, a firmand a
| ocal authority, -

(A) at the rate of twelve per cent of such
i ncome-tax where the total incone

exceeds sixty thousand rupees but does

not exceed one |akh fifty thousand

rupees; or

(B) at the rate of seventeen per cent of
such incone-tax where the total income
exceeds one | akh fifty thousand rupees;
and

(b) by a surcharge calculated at the rate of thirteen
per cent of such incone-tax in the case of a
donestic conpany.\024

20. Para A of Part | of the First Schedul e reads as foll ows:
\ 023THE FI RST SCHEDULE
[ See section 2]

PART |
| NCOMVE- TAX
Par agraph A

In the case of every individual or H ndu .
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undi vided famly or association of persons or

body of individuals, whether incorporated or

not, or every artificial juridical person referred
to in sub-clause (vii) of clause (31) of section 2
of the Income-tax Act, not being a case to

whi ch any ot her Paragraph of this Part

applies, -

Rat es of i ncone-tax

(1)

Where the total incone
does not exceed Rs.

50, 000

Nil;

(2)

Where the total incone
exceeds Rs. 50,000 but
does not exceed Rs.

60, 000

10 per cent of the
amount by which the
total incone exceeds Rs.
50, 000;

(3)

VWhere the total income
exceeds Rs. 60, 000 but
does not exceed Rs.

1, 50, 000

Rs. 1,000 plus 20 per
cent of the ampunt by
which the total income
exceeds Rs. 60, 000;

(4)

Where the total incone
exceeds Rs. 1,50, 000
Rs. 19, 000 plus 30 per
cent of the anmpunt by
which the total incone
exceeds Rs. 1,50, 000.

Sur charge on incone-tax
The anmount of incone-tax conputed in accordance
with the preceding provisions of this Paragraph or
in section 112 or section 113 shall, -

(i) in the case of every individual or Hindu
undi vided famly, or association of

persons or body of individuals having a

total inconme exceeding sixty thousand

rupees, be reduced by the anount of

rebate of income-tax cal cul ated under

Chapter VII1-A, and the incone-tax as so
reduced, be increased by a surcharge for

pur poses of the Union cal cul at ed-

(A at the rate of twelve per cent of
such income-tax where the tota
i ncome exceeds sixty thousand
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rupees but does not exceed one
| akh fifty thousand rupees; or

(B) at the rate of seventeen per cent of
such incone-tax where the tota

i ncome exceeds one | akh fifty

t housand rupees;

(ii) in the case of every person other than
those nentioned in item (i), be increased

by a surcharge for purposes of the Union
calcul ated at the rate of twelve per cent

of such income-tax:

Provided that in case of persons mentioned in sub-
item (A) of item (i) above having a total incone
exceeding sixty thousand rupees, the total anpunt
payabl e as i ncone-tax and surcharge on such

i ncore shall not exceed the total anmount payable as
i ncome-tax on-a total incone of sixty thousand
rupees by nore than the amount of income that
exceeds sixty thousand rupees:

Provided further that in case of persons nentioned
in sub-item (B) of item (i) above having a tota
i ncomre exceedi ng one lakh fifty thousand rupees,
the total anount payabl e as inconme-tax and
surcharge on such incone shall not exceed the tota
amount payabl e as i nconme-tax and surcharge on a
total inconme of one |akh fifty thousand rupees by
nore than the anmpunt of incone that exceeds one
lakh fifty thousand rupees.\024
(enphasi s suppli ed)

21. The Finance Act, 2001 stood enacted by Parlianent to give
effect to the financial proposals of the Central Governnment for the
financial year 2001-02. It is inportant to note that every FA
prescribes a graduated scale for paynent of tax, i.e., different
rates for different slabs of incone. As a general concept, income-
tax includes surcharge. Under Section 4 of the 1961 Act, income-
tax is assessed and paid in the next succeeding year upon the
results of the year before. Section 2(1) of the Finance Act, 2001
inter alia stated that, subject to the provisions of sub-sections (2)
and (3), for the assessnent year commenci ng-on 1.4. 2001,
i ncome-tax shall be charged at the rates specified in Part | of the
First Schedul e and such tax shall be increased in cases to which
paragraphs A, B, Cand D of that part applied, by a surcharge
for purposes of the Union. Under sub-section (3), it was expressly
stated that in cases falling under Chapter Xl I (which includes
Section 113) the tax chargeabl e shall be determ ned as provided
in that Chapter. By way of proviso to sub-section (3), it was
further stipulated that the anpunt of incone-tax computed in
accordance with Section 113 shall be increased by a surcharge as
provided in Paragraphs A, B, C, D or E, as the case nay be of
Part | to the First Schedule. In this case, it is not in dispute that
Para A was applicable at the given point of tine. Reading Section
2(1) of the Finance Act, 2001, it is clear that the term\023i ncomne-
tax\ 024 as used in Section 2(1) and as used in the proviso to sub-
section (3) of Section 2 of the Finance Act, 2001 did not include
the anount of surcharge. Surcharge was a separate item of
taxation, different fromincone-tax. This was made cl ear vide
section 2(1)(a), proviso to section 2(3) and Paragraph A of Part | to
the First Schedul e, which stated that the anmount of incone-tax
conputed in accordance with the provisions of Section 112 or
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Section 113 shall be increased by a surcharge cal cul ated at the
rate of 17% of such income-tax. Under the provisions of Section
2(1) of the Finance Act, 2001, which is made subject to sub-
section (3) of that section, the assessee is entitled to claimthat
i ncome-tax on his undisclosed incone to be cal cul ated by

applying the rate or rates as prescribed in the Finance Act, 2001,
but he cannot claimthat the anmount of incone-tax so

det erm ned shoul d not be increased by addition of the surcharge.
Therefore, in our opinion, the AO has rightly inmposed surcharge

at 17% on the undiscl osed i ncome of the assessee in this case,
particul arly when the search was carried out on 17.1.2001.

22. As stated above, Section 158BA(2) read with Section 4 of the
1961 Act | ooks at Section 113 for the inposition rate at which tax
has to be inposed in the case of block assessnent. That rate is

60% That rate is fixed by the 1961 Act itself. That rate has been
stipulated by Parliament not with a viewto oust the |evy of
surcharge but to nmake the |levy cost-effective and easy. Therefore,

a flat rate is prescribed. The difficulty in block assessnent is that
one has t'o correlate the undisclosed incone to different years in
whi ch i nconme is earned, hence, Parlianent has fixed a flat rate of
tax in Section 113 [See: (1995) 212 ITR (St.) 69]. On the contrary,
a bare perusal of various Finance Acts starting from 1999

i ndi cates that Parliament was aware of rate of tax prescribed by
Section 113 and yet in‘the various Finance Acts, Parlianment has
sought to |levy surcharge on the tax in the case of bl ock

assessment. In the present case, the AOhas applied the rate of
surcharge at 17% which rate finds place in Para A of Part | of the
First Schedule to the said FA of 2001, therefore, surcharge

| evi abl e under the FA was a distinct charge, not dependant for its
leviability on the assessee\022s |liability to pay income-tax but on
assessed tax.

23. For the aforestated reasons, we hold that even without the
proviso to Section 113 (inserted vide FA 2002 w.e.f, 1.6.2002),
the FA 2001 was applicable to bl ockassessnent under Chapter
XIV-Bin relation to the search .initiated on 17.1.2001 and
accordingly surcharge was | eviable on the tax amounting to

Rs. 97,456/- at 17% amounting to Rs.  16504/-. W -accordingly
answer the above question in favour of the revenue and agai nst

the assessee.

Whet her insertion of the proviso in Section 113 by the
Fi nance Act, 2002 was applicable to search up to 31.5.2002:

24. In view of our findings on the first point, strictly speaking,

we are not required to exam ne this question. However, it has

been vehenently urged on behalf of the assessee that the said

provi so cannot operate retrospectively. This argunent is founded

on the basis that until the amendnent in Section 113 w.e.f.

1.6.2002, there was inconsistency with regard to | evy of

surcharge. According to the assessee, the question which usually

bot hered both the assessee and the Departnent was whet her

surcharge was |eviable with reference to the rates provided forin

the FA of the year in which the search was initiated or the year in

whi ch the search was concluded or the year in which the bl ock

assessment proceedi ngs under Section 158BC were initiated or

the year in which bl ock assessment order was passed. According

to the assessee, there was a conference of Chief Conmm ssioners

whi ch had suggested to the Central Governnent to anend

Section 113 with retrospective effect. However, despite such

recomendati ons, the Central Government inserted the proviso

in Section 113 only with effect from 1.6.2002. Therefore,

according to the assessee, the proviso cannot be interpreted as
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retrospective.

25. We find no nerit in the above argunents. Both, the Finance
Acts of 2000 and 2001, indicated that a substantive charge was
created in respect of the incone-tax to be |levied. Both these Acts
prescribed the rates of surcharge. The said surcharge did not
depend for its leviability on the assessee\022s liability to pay income-
tax but on the assessed tax. The assessee has relied upon the

above anonmalies in support of their contention that such

anoneal i es made the charge ineffective. In our view, such

subm ssi on ambunts to begging the question. According to the
assessee, prior to 1.6.2002, the position was ambi guous as it was
not clear even to the Departnent as to which year\022s FA woul d be
applicable. To clear this doubt precisely, the proviso has been
inserted in Section 113-by which it is indicated that the FA of the
year in which the search was initiated woul d apply. Therefore, in
our view, the said proviso was clarificatory in nature. In taxation
the Legislation of the type indicated by the proviso has to be read
strictly. There is no question of retrospective effect. The proviso
only clarifies that out of the four dates, Parlianent has opted for
the date, nanely the year in which the search is initiated, which
date woul d be rel evant for applicability of a particular FA
Therefore, we have to read the proviso as it stands.

26. There is one nore reason for rejecting the above

subm ssion. Prior to 1.6.2002, in several cases, tax was
prescribed sonetinmes in the 1961 Act and sonetines in the FA

and often in both. This nmade liability uncertain. In the present
case, however, the rate of tax in case of block assessment at 60%
was prescribed by Section 113 but the year of the FA inposing
surcharge was not stipulated. This resulted in the above four
anbiguities. Therefore, clarification was needed. The provi so was
curative in nature. Hence, the proviso inserted in Section 113
nerely clarifies that out of the above four dates, the relevant date
for applicability of the FA would be the year in which the search
stood initiated under Section 158BC.

27. In the case of Allied Mdtors (P) Ltd. v. ~Conmi ssioner of
I ncome-tax [(1997) 224 | TR 677 (SC)] this Court observed as
fol | ows:

\023A proviso which is inserted to renedy
uni nt ended consequences and to nake the
provi si on workabl e, a proviso which supplies
an obvious omission in the section and is
required to be read into the section to give the
section a reasonable interpretation, requires to
be treated as retrospective in operation, so that
a reasonable interpretation can be given to the
section as a whol e.\ 024

28. For the aforestated reasons, we set aside the inpugned
judgrment of the High Court dated 13.2.2006 in Tax Appeal No.
1042 of 2005 and, accordingly, we allow the Department\022s civi
appeal with no order as to costs.
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