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JUDGVENT:
JUDGMENT

(Arising out of SLP (C) Nos.24479-24481 of 2005)
Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. Chal |l enge in these appeals is to the order passed by a
Di vi sion Bench of the Madras Hi gh Court dism ssing the Tax
Case Appeal s as according to the H gh Court the case at hand
is covered against the revenue in view of the order passed
earlier by the H gh Court in Southern Asbestos Cenment Ltd. v.
Commi ssi oner of Income Tax (259 |.T.R 631).

3. These appeal s relate to assessnent years 1989-90, 1991-

92 and 1992-93. The core issue is the allowability of

i nvestment al | owance under Section 32A of the | ncone Tax

Act, 1961 (in short the \021Act\022). The assessing officer was of the
view that it is only to be allowed in one assessnent year and

not several assessnent years. The Tribunal and the High

Court appear to have proceeded on the basis that in view of

Section 43A(1) of the Act the allowance was to be granted in

di fferent assessment years.

4. Sections 32A and 43A(1) of the Act read as under

Section 32A- | NVESTMENT ALLOWANCE

(1) In respect of a ship or an aircraft or
machi nery or plant specified in sub-section
(2), which is owned by the assessee and is
whol Iy used for the purposes of the

busi ness carried on by him there shall, in
accordance with and subject to the

provi sions of this section, be allowed a
deduction, in respect of the previous year
in which the ship or aircraft was acquired
or the machinery or plant was installed or,
if the ship, aircraft, nmachinery or plant is
first put to use in the i mediately
succeedi ng previous year, then, in respect
of that previous year, of a sum by way of

i nvest ment al | owance equal to twenty-five
per cent. of the actual cost of the ship
aircraft, machinery or plant to the
assessee:

Provided that in respect of a ship or
an aircraft or nachinery or plant specified
in sub-section (8B), this sub-section shal
have effect as if for the words "twenty-five
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per cent", the words "twenty per cent" had
been substituted

Provided further that no deduction
shall be allowed under this section in
respect of \026
(a) Any nmachinery or plant installed in any
of fice prem ses or any residentia
accommodati on, includi ng any
accommodation in the nature of a guest-
house;
(b) Any office appliances or road
transport vehicles;
(c) Any ship, machinery or plant in
respect of which the deduction by way of
devel opnent rebate is all owabl e under
section 33; and
(d) Any machinery or plant, the whole of
the actual cost of which is allowed as a
deduction (whet her by way of
depreci ation or otherw se) in conputing
the i ncone chargeabl e under the head
"Profits and gai ns of “busi ness or
pr of essi on” of any one previ ous year
Expl anation : For the purposes of this sub-
section, "actual cost" means the actual cost. of
the ship, aircraft, machinery or plant to the
assessee as reduced by that part of such cost
whi ch has been met out of the amount rel eased
to the assessee under sub-section (6) of section
32AB.
(2) The ship or aircraft or nmachinery or plant
referred to in sub-section (1) shall be the
foll owi ng, nanely :-

(a) A new ship or new aircraftacquired after
the 31st day of March, 1976, by an assessee
engaged in the business of operation of ships or
aircraft;

(b) Any new nmachinery or plant installed after
the 31st day of March, 1976 -

(i) For the purposes of business of
generation or distribution of electricity or
any other form of power; or

(ii) 454 in a small-scale industria
undert aki ng for the purposes of business

of manufacture or production of any

article or thing; or

(iii) I'n any other industrial undertaking for
the purposes of business of construction,
manuf acture or production of any article

or thing, not being an article or thing
specified in the list in the El eventh
Schedul e :

Provi ded that nothing contained in clauses
(a) and (b) shall apply in relation to, -

(i) A new ship or new aircraft acquired, or
(ii) Any new machinery or plant installed,
after the 31st day of March, 1987 but
before the 1st day of April, 1988, unless
such ship or aircraft is acquired or such
machinery or plant is installed in the
ci rcunst ances specified in clause (a) of
sub-section (8B) and the assessee
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furni shes evidence to the satisfaction of

the Assessing Oficer as specified in that

cl ause;

(c) Any new nmachinery or plant installed after
the 31st day of March, 1983, but before the 1st
day of April, 1987, for the purposes of business
of repairs to ocean-going vessels or other
powered craft if the business is carried on by
an I ndi an conmpany and the business so carried

on is for the time being approved for the

pur poses of this clause by the Central

Gover nment .

Expl anation : For the purposes of this sub-
section and sub-sections (2B), (2C) and (4), -
(1)(a) "new ship" or "new aircraft" includes a
ship or aircraft which before the date of

acqui sition by the assessee was used by any

ot her person, if it was not at any time previous
to the date of such acquisition owed by any
person resident in |ndia;

(b) "New machinery or plant” includes

machi nery or plant which before its installation
by the assessee was used outside |India by any

ot her person, if the follow ng conditions are
fulfilled, nanely ;-

(i) Such machinery or plant was not, at any
time previous to the date of such installation by
the assessee, used'in India;

(ii) Such machinery or plant is inported into

India fromany country outside India; and

(iii) No deduction on account of depreciation in

respect of such machinery or plant has been

allowed or is allowable under the provisions of

the Indian I nconme-tax Act, 1922 (11 of 1922),

or this Act in conputing the total incone of any

person for any period prior to the date of the

installation of the machinery or plant by the

assessee,

(2) An industrial undertaking shall be deened

to be a snmall-scale industrial undertaking, if

the aggregate value of the machi nery and pl ant

(other than tools, jigs, dies and noul ds)

installed, as on the last day of the previous

year, for the purposes of the business of the

undert aki ng does not exceed, -

(i) I'n a case where the previous year ends

before the 1st day of August, 1980, ten |akh

rupees;

(ii) I'n a case where the previous year ends after

the 31st day of July, 1980, but before the 18th

day of March, 1985, twenty | akh rupees; and

(iii) I'n a case where the previous year ends after

the 17th day of March, 1985, thirty-five |akh

rupees, and for this purpose the value of any

machi nery or plant shall be, -

(a) In the case of any machi nery or plant owned

by the assessee, the actual cost thereof to the

assessee; and

(b) In the case of any machinery or plant hired

by the assessee, the actual cost thereof as in

the case of the owner of such machinery or

pl ant .

(2A) The deduction under sub-section (1) shal

not be denied in respect of any machinery or

plant installed and used mainly for the
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pur poses of business of construction,

manuf acture or production of any article or
thing, not being an article or thing specified in
the list in the El eventh Schedul e, by reason
only that such machinery or plant is also used
for the purposes of business of construction,
manuf acture or production of any article or
thing specified in the said list.
(2B) Where any new machinery or plant is
installed after the 30th day of June, 1977 but
before the 1st day of April, 1987, for the

pur poses of business of manufacture or
production of any article or thing and such
article or thing -
(a) I's manufactured or produced by using any
technol ogy (i ncluding any process) or other
know how devel oped-in, or
(b) Is an article or thing invented in, a

| aborat ory owned or-financed by the
CGovernment, or alaboratory owned by a public
sector conpany or a University or by an
institution recognised in this behalf by the
prescribed authority 463 , ~the provisions of
sub-section (1) shall have effect in relation to
such machinery or plant as if for the words
"twenty-five per cent.", the words "thirty-five
per cent" had been substituted, if the follow ng
conditions are fulfilled, namely : -
(i) The right to use such technology (including
any process) or other know how or to

manuf acture or produce such article or thing
has been acquired fromthe owner of such

| aboratory or any person deriving title from
such owner;

(ii) The assessee furnishes, ‘along with the
return of income for the assessnent year for
whi ch the deduction is clainmed, acertificate
fromthe prescribed authority to the effect that
such article or thing is manufactured or
produced by using such technol ogy (including
any process) or other know how devel oped in
such | aboratory or is an article or thing

i nvented in such | aboratory; and

(iii) The machinery or plant is not used for the
pur pose of busi ness of nmanufacture or

production of any article or thing specified in
the list in the El eventh Schedul e.

Expl anation : For the purposes of this sub-
section, -

(a) "Laboratory financed by the Governnent"
neans a | aboratory owned by any body

[including a society registered under the
Societies Registration Act, 1860 (21 of 1860)]
and financed wholly or mainly by the

Gover nnment ;

XX XX XX

(c) "University" neans a University established
or incorporated by or under a Central, State or
Provi ncial Act and includes an institution

decl ared under section 3 of the University
Grants Commi ssion Act, 1956 (3 of 1956), to be
a University for the purposes of that Act.

(2C) Were any new nachinery or plant, being
machi nery or plant which would assist in

control of pollution or protection of
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envi ronnent and whi ch has been notified 466

in this behalf by the Central Governnent in the
Oficial Gazette, is installed after the 31st day
of May, 1983 but before the 1st day of April,
1987, in any industrial undertaking referred to
in sub-clause (i) or sub-clause (ii) or sub-clause
(iii) of clause (b) of sub-section (2), the
provi si ons of sub-section (1) shall have effect in
relation to such machinery or plant as if for the
words "twenty-five per cent", the words "thirty-
five per cent" had been substituted.

(3) Were the total incone of the assessee
assessabl e for the assessnent year relevant to
the previous year in which the ship or aircraft
was acquired or the machinery or plant was
installed, or, as the case may be, the

i medi ately succeedi ng previ ous year [the tota

i ncome for this purpose being conmputed after
deduction of the allowance under section 33

and secti'on 33A, but w thout maki ng any
deduction-under sub-section (1) of this section
or any deduction under Chapter VI-Ais nil or is
| ess than the full anpunt of the investnent

al I owance, -

(i) The sumto be allowed by way of investnent

al  owance for that assessnent year under sub-
section (1) shall be only such anpbunt as is
sufficient to reduce the said total income to nil
and

(ii) The ampunt of the investment all owance, to
the extent to which it has not been all owed as
aforesaid, shall be carried forward to the
foll owi ng assessnment year, and the investnent

al |l owance to be allowed for the follow ng
assessment year shall be such anmpunt as is
sufficient to reduce the total incone of the
assessee assessable for that assessnent year

conputed in the manner aforesaid, to nil, and
the bal ance of the investnent allowance, if any,
still outstanding shall be carried forward to the

foll owi ng assessnent year and so on, so,

however, that no portion of the investnent

al |l owance shall be carried forward for nore

than ei ght assessnent years inmmediately

succeedi ng the assessnment year relevant to the

previous year in which the ship or aircraft was

acquired or the machinery or plant was

installed or, as the case may be, the

i medi ately succeedi ng previous year

Expl anation : Were for any assessnent year,

i nvestnment all owance is to be allowed in

accordance with the provisions of this sub-

section in respect of any ship or aircraft

acquired or any machinery or plant installed in

nore than one previous year, and the tota

i ncone of the assessee assessable for that

assessment year [the total incone for this

pur pose being conputed after deduction of the

al  owance under section 33 and section 33A,

but wi thout maki ng any deduction under sub-

section (1) of this section or any deduction

under Chapter VI-A] is |less than the aggregate

of the ampunts due to be allowed in respect of

the asset aforesaid for that assessnent year

the follow ng procedure shall be followed,
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nanely : -

(a) The all owance under clause (ii) shall be
made before any all owance under clause (i) is
made; and

(b) where an all owance has to be nade under
clause (ii) in respect of ampunts carried forward
fromnore than one assessnent year, the
amount carried forward froman earlier
assessnment year shall be allowed before any
anmount carried forward froma |ater
assessnent year.

(4) The deduction under sub-section (1) shall be
allowed only if the followi ng conditions are
fulfilled, nanely :-

(i) The particulars prescribed 468 in this
behal f have been furni shed by the assessee in
respect of the ship or aircraft-or machinery or
pl ant;

(ii) An anpunt equal to seventy-five per cent of
the i nvestrment allowance to be actually all owed
is debited to the profit and | oss account of any
previous year in respect of which the deduction
is to be all owed under sub-section (3) or any
earlier previous year [being a previous year not
earlier than the year in which the ship or
aircraft was acquired or the machinery or plant
was installed or the ship, aircraft, machinery or
plant was first put to use] and credited to a
reserve account (to be called the "Investnent

Al l owance Reserve Account") to be utilised \026

(a) For the purposes of acquiring, before the
expiry of a period of ten years next follow ng the
previous year in which the ship or aircraft was
acquired or the machinery or plant was
installed, a new ship or a new aircraft or new
machi nery or plant [other than nmachinery or
plant of the nature referred to.in clauses (a), (b)
and (d) of the second proviso to sub-section (1)]
for the purposes of the business of the
undert aki ng; and

(b) Until the acquisition of a new ship or a new
aircraft or new machinery or plant as aforesaid,
for the purposes of the business of the
undert aki ng other than for distribution by way

of dividends or profits or for renittance outside
India as profits or for the creation of any asset
outside India :

Provided that this clause shall have effect
in respect of a ship as if for the word "seventy-
five", the word "fifty" had been substituted.

Expl anation : Were the anmount debited to the

profit and | oss account and credited to the

I nvest ment Al | owance Reserve Account under

this sub-section is not |ess than the anmount

required to be so credited on the basis of the

amount of deduction in respect of investnent

al  owance claimed in the return made by the

assessee under section 139, but a higher

deduction in respect of the investnent

al l owance is adm ssible on the basis of the tota

i ncome as proposed to be conputed by the

Assessing Oficer under section 143, the

Assessing Oficer shall, by notice in witing in
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this behalf, allow the assessee an opportunity
to credit within the tinme specified in the notice
or within such further tinme as the Assessing
Oficer may allow, a further anmpunt to the

I nvest nent Al l owance Reserve Account out of
the profits and gains of the previous year in
whi ch such notice is served on the assessee or
of the i mediately preceding previous year, if
the accounts for that year have not been made
up; and, if the assessee credits any further
anount to such account within the tine

af oresaid, the anmount so credited shall be
deened to have been credited to the |nvestnent
Al l onance Reserve Account of the previous year
i n which the deduction is adm ssible and such
amount shall not be taken into account in
determ ni ng the adequacy of the reserve
required to be credited by the assessee in
respect of the previous year in which such
further credit is made :

Provi ded that such opportunity shall not

be all owed by the Assessing Officer in a case
where the difference in the total income as
proposed to be conmputed by himand the tota

i ncomre as returned by the assessee arises out

of the application of the proviso to sub-section
(1) of section 145 or sub-section (2) of that
section or the om ssion by the assessee to

di scl ose his inconme fully and truly.

(5) Any allowance made under this section-in
respect of any ship, aircraft, nmachinery or plant
shal | be deenmed to have been wongly made for
the purposes of this Act \026

(a) If the ship, aircraft, nachinery or plant is
sold or otherw se transferred by the assessee to
any person at any tine before the expiry of

ei ght years fromthe end of the previous year in
which it was acquired or installed; or

(b) If at any time before the expiry of ten years
fromthe end of the previous year in which the
ship or aircraft was acquired or the machinery

or plant was installed, the assessee does not
utilise the amount credited to the reserve
account under sub-section (4) for the purposes

of acquiring a new ship or a new aircraft or new
machi nery or plant [other than nachinery or

plant of the nature referred to in clauses (a), (b)
and (d) of the second proviso to sub-section (1)]
for the purposes of the business of the
undert aki ng; or

(c) If at any time before the expiry of the ten
years aforesaid, the assessee utilises the

amount credited to the reserve account under
sub-section (4) for distribution by way of

di vidends or profits or for remttance outside
India as profits or for the creation of any asset
outside India or for any other purpose which is
not a purpose of the business of the

undertaki ng, and the provisions of sub-section
(4A) of section 155 shall apply accordingly :

Provided that nothing in clause (a) shal
apply - (i) Wwere the ship, aircraft, machinery
or plant is sold or otherwi se transferred by the
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assessee to the Governnent, a local authority,

a corporation established by a Central, State or

Provincial Act or a Governnent conpany as

defined in section 617 of the Conpanies Act,

1956 or (1 of 1956); or

(ii) Where the sale or transfer of the ship

aircraft, machinery or plant is made in

connection with the anal ganmati on or

succession, referred to in sub-section (6) or

sub-section (7).

(6) Where, in a schene of amal gamation, the

amal gamati ng conpany sells or otherw se

transfers to the amal gamated conpany any

ship, aircraft, machinery or plant, in respect of

whi ch i nvestnent all owance has been all owed

to the anal gamati ng conpany under sub-

section (1), - (a) The amal gamat ed conpany

shal |l continue to fulfil the conditions

nmentioned in sub-section (4) in respect of the

reserve created by the amal ganati ng conpany

and in respect-of the period w thin which such

ship, aircraft, machinery or plant shall not be

sold or otherw se transferred and in default of

any of these conditions, the provisions of sub-

section (4A) of section 155 shall apply to the

amal gamat ed conpany as they woul d have

applied to the anal gamati ng conpany had it

commtted the default; and

(b) The bal ance of investnent allowance, if any,

still outstanding to the anal gamati ng conpany

in respect of such ship, aircraft, machinery or

plant, shall be allowed to the amal gamated

conpany in accordance with the provisions of

sub-section (3), so, however, that the tota

peri od for which the bal ance of investment

al  owance shall be carried forward in the

assessnments of the anal gamati ng conpany and

the amal gamat ed conpany shall not exceed the

peri od of eight years specified in sub-section (3)

and the amal gamat ed conpany shall be treated

as the assessee in respect of such ship, aircraft,

machi nery or plant, for the purposes of this

section.

(7) Were a firmis succeeded to by a conpany

in the business carried on by it as a result of

which the firmsells or otherwi se transfers to

the conpany any ship, aircraft, nmachinery or

pl ant, the provisions of clauses (a) and (b) of

sub-section (6) shall, so far as may be, apply to

the firmand the conpany.

Expl anation : The provisions of this sub-

section shall apply only where - (i) Al the

property of the firmrelating to the business

i medi ately before the succession becones the

property of the conpany;

(ii) Al the liabilities of the firmrelating to the

busi ness i mredi ately before the succession

becone the liabilities of the conpany; and

(iii) Al the sharehol ders of the conpany were

partners of the firmimediately before the

successi on.

(8) The Central CGovernnent, if it considers

necessary or expedient so to do, may, by

notification in the Oficial Gazette, direct that

the deduction all owabl e under this section shal
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not be allowed in respect of any ship or aircraft
acquired or any nmachinery or plant installed
after such date as may be specified 475 therein
(8A) The Central CGovernnent, if it considers
necessary or expedient so to do, may, by
notification in the Oficial Gazette, onmt any
article or thing fromthe list of articles or things
specified in the El eventh Schedul e.

(8B) Notwi thstandi ng anything contained in
sub-section (8) or the notification of the
CGovernment of India in the Mnistry of Finance
(Departnent of Revenue) No. G S.R 870(E)

dated the 12th June, 1986, issued thereunder

the provisions of this section shall apply in
respect of, - (a)(i) A new ship or new aircraft
acquired after the 31st day of March, 1987 but
before the 1st day of April, 1988, if the assessee
furni shes evidence to the satisfaction of the
Assessing O ficer that he had, before the 12th
day of June, 1986, entered into a contract for
the purchase of such ship or aircraft with the
bui | der or manufacturer or owner thereof, as
the case may be;

(ii) Any new machinery or plant installed after
the 31st day of March, 1987 but before the 1st
day of April, 1988, if the assessee furnishes
evidence to the satisfaction of the Assessing
Oficer that before the 12th day of June, 1986,
he had purchased such machi nery or plant or

had entered into a contract for the purchase of
such machinery or plant wi th the manufacturer

or owner of, or a dealer in, such machinery or
pl ant, or had, where such nachi nery or plant

has been manufactured in an undertaking

owned by the assessee, taken steps for the

manuf acture of such machi nery or plant

Provi ded that nothing contained in sub-
section (1) shall entitle the assessee to claim
deduction in respect of a ship or aircraft or
machi nery or plant referred to in this clause in
any previous year except the previous year
rel evant to the assessment year conmmrencing on
the 1st day of April, 1989;

(b) A new ship or new aircraft acquired or any
new machinery or plant installed after the 31st
day of March, 1988, but before such date as

the Central CGovernnment, if it considers

necessary or expedient so to do, may, by
notification in the Oficial Gazette, specify 477a
in this behalf.

(8C) Subject to the provisions of clause (ii) of
sub-section (3), where a deduction has been

all owed to an assessee under sub-section (1) in
any assessnent year, no deduction shall be
allowed to the assessee under section 32AB in
the said assessnment year (hereinafter referred
to as the initial assessnent year) and a bl ock of
further period of four years beginning with the
assessment year inmmedi ately succeeding the
initial assessnment year

5. Learned counsel for the appellant submtted that Section .
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43A(1) relates to fluctuations of foreign exchange and its effect
on the valuation of the assets. It has nothing to do with the
guestion as to whether it is allowable in one year. Therefore,
the decision relied upon by the H gh Court has no application

6. Learned counsel for the respondent fairly accepted this
posi tion.
7 In that view of the matter, we set aside the inpugned

order of the Hi gh Court, remt the matter to it for fresh
adj udi cation after fornulating the question of |aw involved.

8. The appeals are allowed to the aforesaid extent. No costs.
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