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CASE NO. :
Appeal (civil) 5656 of 2007

PETI TI ONER
Commi ssi oner of | ncone Tax

RESPONDENT:
Gujarat Maritinme Board

DATE OF JUDGVENT: 05/12/2007

BENCH
S.H KAPADI A & B. SUDERSHAN REDDY

JUDGVENT:
JUDGVENT

ORDER
Leave granted.

Qujarat Maritine Board is a statutory Authority constituted under Section
3(2) of Gujarat Martinme Board Act, 1981

Before 13.11.2002, the Board was registered as "Local Authority" as defined
under Section 3(31) of the General C auses Act, 1897 which was a very wi de
definition. Prior to 2002, the Board was availing exenption as Loca

Aut hority under Section 10(20) of the 1961 Act. Accordingly, prior to 2002
the incone of the Board was not exigible to income-tax under Section 10(20)
of the Incone-tax Act, 1961

By Finance Act, 2002, an Expl anati on was added in Section 10(20) by which
"Local Authority" was defined. It gave arestricted neaning to the word
"Local Authority". By reason of the said Explanation, the expression
"Local Authority" was confined to Panchayats, nunicipality, municipa
commtttee, district board and cantonment board. Thus, Maritinme Board did
not cone within the definition of the expression "Local Authority".

Under the circunstance, Gujarat Maritinme Board nmade an application to the
Conmi ssioner for registering it (Board) as a "Charitable Institution" as
defined under Section 2(15) of the Income-tax Act, 1961(hereinafter for the
sake of brevity as "1961 Act"). Accordingly, they clainmed exenption as
Charitable Institution in respect of incone derived fromtheir
property/busi ness under Section 11 of the 1961 Act. Thi's has been denied by
the Departnment.

The short controversy which we are required to decide in this case is:

whet her the Maritime Board is entitled to the status of 'a Charitable
Institution under Section 11 of the 1961 Act. W may clarify that in thi's
case we are concerned with registration and not with application of incomne.

Bef ore anal yzi ng various provisions of the 1961 Act, we are required to
anal yse the provisions of Gujarat Maritime Board Act, 1981 ("1981 Act" for
short).

As can be seen fromthe preanble of the 1981 Act, it is clear that the

Board has been constituted, inter alia, for purposes of devel opment and

mai nt enance of m nor ports. Under the said Act the Maritine Board al so

renders services |like stevedoring, transport of goods, storage, shipping

etc. It is also incharge of upkeepnment of jetties, wharfs, roads, lights,

etc. However the main object of the said Act is devel opnent of minor ports

in the state of Gujarat. the incone, accruing to the Maritinme Board,

i ncludi ng reserves and surplus are also required to be depl oyed and

credited to a separate fund to be utilized for devel opnent of minor ports
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within the State. In this connection, we quote Sections 73, 74 and 75 of
the 1981 Act herei nbel ow which read as under

"73. Al noneys recieved by or on behalf of a Board under the provisions of
this Act and all moneys received by it as the Conservators of the Ports and
of their approaches or as the body appoi nted under Section 36 of the Indian
Ports Act, 1908 shall be credited to a fund called the General Account of
the M nor Ports.

74. (1) The moneys credited to the general account under section 73 shal
be applied by the Board in paynment of the foll owi ng charges, nanely:-

(a) the interest ‘and instal ments of principal due in respect of any
| oan that nay have hbeen raised or obtained by the Board or for the
repaynent of which the Board may be |iable and paynments to the

si nki ng fund established for such | oan

(b) the sal aries, fees, renunerations, allowances, pensions,
gratuties, conpassionate all owances or others noneys due to-

(i) the Chairnman, and other menber of the board;
(ii) the enpl oyees of the Board; and
(iii) the surviving relatives, if any, of such enpl oyees.

(c) the contributions, if any, payable to the Central Governnment or any
State Covernment on account of the pension and |eave allowance of any
officer lent to the Board by such Government;

(d) the cost and expenses, if any, incurred by the Board in the conduct and
adm ni stration of any provident or welfare fund or | oan or special fund
est abl i shed by the Board;

(e) the contributions, if any, duly authorized to be made by regul ati ons
made under this Act to any such fund as is referred to in clause (d);

(f) such sums as may, fromtine to tinme, be agreed 'upon by the Board and
the State Governnent or the Central Governnent or any other authority, as a
reasonabl e contri buti on payable by the Board towards the expenses in
connection with the watch and ward functions of the Police Force or the
Central Industrial Security Force or any other Force which the State
Government or the Central Government or any other authority, as the case
may be, may establish and naintain for the protection of the port and the
docks, warehouses and ot her property of the Board;

(g) the cost of repairs and mai ntenance of the property bel onging /to or
vested in the Board and all charges upon the sane and all working expenses;

(h) the cost of the execution and provision of any new work or appliance
specified in section 25 which the Board nay deternmine to charge to revenue;

(i) any expenditure incurred under Section 26; (j) any other expenditure
whi ch may be incurred by the Board generally for the purpose of this Act;

(k) any other charge which may on the application of the Board or otherw se
be specially sanctioned by the State Government or for which the Board may
be legally liable.

(2) Al moneys standing at the credit of the Board which cannot imredi ately
be applied in the nmanner or for the purposes specified in sub-section (1)
shal | -

(a) be deposited in the State Bank of India or any correspondi ng
new bank as defined in clause (d) of section 2 of the Banking .
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Conpani es Acqui sition and Transfer of Undertaking Act, 1970 [or in
any corporation or financial institution controlled and nanaged by
the State Governnent], as the Board may deci de, or

(b) be invested in such public securities as may be deterni ned by
the Board and the said securities shall be held in trust by the
Board for the purposes of this Act.

75. The Board may, with the previous sanction of the State Government,
apply any sum out of the noneys credited to the general account of the port
towards neeting deficits, if any, in the particular or specified account
such as pil otage account, if so maintained or transfer the whole or part of
any surplus funds in such particular account to the general account of the
port."

Coming to the provisions of the 1961 Act, the npbst inportant provision for
the purpose of this decision is Section 2(15) and Section 11(1) & (4) of
the 1961 Act. The said sections are quoted hereinbel ow which read as under

"2. (15) "charitabl e purpose” includes relief of the poor, education
nmedi cal relief, and the advancenent of any other object of general public
utility.

11. (1) Subject to the provisions of Sections 60 to 63, the follow ng
i ncore shall not be included in the total incone of the previous year of
the person in receipt of the income-

(a) income derived from property held under trust wholly for
charitable or religious purposes, to the extent to which such
inconme is applied to such purposes in India; and, where any such

i ncome i s accunul ated or set apart for application to such purposes
inlIndia, to the extent to which the income so accunul ated or set
apart is not in excess of twenty five per cent of the inconme from
such property.

(b) income derived fromproperty held under trust in part only for
such purposes, the trust having been created before the
comencenment of this Act, to the extent to which such incone is
applied to such purposes in India; and, where any such incone is
finally set apart for application to such purposes in India, to the
extent to which the income so set apart is not in excess of twenty
five per cent of the income from such property;

(c) incone derived from property held under trust--

(i) created on or after the Ist day of April, 1952, for a
charitabl e purpose which tends to pronote international welfare in
which India is interested, to the extent to which such income is
applied to such purposes outside India, and

(ii) for charitable or religious purposes, created before the Ist
day of April, 1952, to the extent to which such incone is applied
to such purposes outside |India:

Provi ded that the Board, by general or special order, has directed
in either case that it shall not be included in the total income of
the person in receipt of such incomne;

(d) income in the formof voluntary contrubutions made with a
specific direction that they shall formpart of the corpus of the
trust or institution.

11. (4) For the purposes of this section "property held under trust"

i ncl udes a busi ness undertaking so held, and where a claimis nade that the

i ncome of any such undertaking shall not be included in the total incone of
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the persons in receipt thereof, the "Assessing Oficer shall have power to
determ ne the income of such undertaking in accordance with the provisions
of this Act relating to assessnent; and where any incone so determined is
in excess of the incone as shown in the accounts of the undertaking, such
excess shall be deermed to be applied to purposes other than charitable or
rel i gi ous purposes.”

According to Section 2(15), the expression "charitable purpose" has been
defined by way of an inclusive definition so as to include relief to the
poor, education, medical relief and advancenent of any other object of
general public utility. In this case we are concerned with the
interpretation of the expression "advancenent of any other object of
general public utility".

Under Section 11(1) income fromproperty held for charitable purpose is not
i ncludi bl e and does not formpart of total incone. Section 11(1) has three
sub-sections (a), (b) and (c). dn all the three sub-sections the words used
are "incone derived from property held under trust wholly for charitable
pur poses". Under Section 11(4) the expression "property held under trust"

i ncl udes '‘a busi ness undertaking so held. In other words, incone from

busi ness undertaki ng held for charitable purposes can fall under Section 11
subj ect to such income fulfilling the requisite conditions of that section

One of the objections raised on behalf of the Department was that Cujarat
Maritime Board is not entitled to the benefit of Section 11 of the 1961 Act
as the said Board was not a trust under Public Trust Act and, therefore, it
was not entitled to claimregistrati on under Section 12A of the 1961 Act.
The Department’s case was that the Maritime Board was a statutory
Authority. It was not ‘a trust. Its business was not held under a trust. Its
property was not held under trust. Therefore, the Board was not entitled to
be registered as a Charitable Institution. It was the case of the
Departnment that the Board was perform ng statutory functions. Devel opnent
of minor ports in the state of Gujarat cannot be ternmed as the work
undertaki ng for charitabl e purposes and in the circunstances the
Conmi ssi oner rejected the Board' s application under Section 12A of the 1961
act. In the light of the above case of the Departnent, we are required to
consi der the expression "any other object of general public utility" in
Section 2(15) of the 1961 Act.

At the outset, we may point out that Section 10(20) and Section 11 of the
1961 Act operate in totally different spheres. Even if the Board has ceased
to be a "Local Authority", it is not precluded from claimng exenption
under Section 11(1) of the 1961 Act. therefore, we have to read Section
11(1) in the light of the definition of the words "charitabl e purposes" as
defi ned under Section 2(15) of the 1961 Act.

We have perused nunber of decisions of this Court which have interpreted
the words, in Section 11(15), nanely, "any other object of generally public
utility". Fromthe said decisions it enmerges that the said expression is of
the wi dest connotation. The word "general" in the said expression neans
pertaining to a whole class. Therefore, advancenent of any object of
benefit to the public or a section of the public as distinguished from
benefit to an individual or a group of individuals would be a charitable
pur pose [ Comm ssioner of Income-tax, Gujarat-111, Ahnedabad v. Ahnedabad
Rana Caste association, (1983) 140 ITR 1 SC]. The said expression would
prima facie include all objects which pronote the welfare of the genera
public. It cannot be said that a purpose would cease to be charitable even
if public welfare is intended to be served. If the primary purpose and the
predom nant object are to pronote the welfare of the general public the
pur pose woul d be charitable purpose. Wen an object is to pronote or
protect the interest of a particular trade or industry that object becones
an object of public utility, but not so, if it seeks to pronote the
i nterest of those who conduct the said trade or industry [ Conmi ssioner of
I ncome-tax Madras v. Andhra Chanber of Commerce, - (1965) 55 I TR 722 SC].
If the primary or predom nant object of an institution is charitable, any
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ot her obj ect which mght not be charitable but which is ancillary or

i ncidental to the dom nant purpose, would not prevant the institution from
being a valid charity- [Addl. Conm ssioner of |nconme-tax, Cujarat v. Surat
Art Silk Coth Manufacture Association, (1980) |ITR SC.

The present case in our viewis equarely covered by the judgment of this
Court in the case of Conm ssioner of |Inconme-tax, A P. v. Andhra Pradesh
State Road Transport Corporation, (1986) 159 ITR 1 SCin which it has been
hel d that since the Corporation was established for the purpose of
providing efficient transport system having no profit notive, though it
earns incone in the porcess, it is not liable to incone-tax.

Applying the ratio of the said judgnment in the case of Andhra Pradesh State
Road Transport Corporation (supra), we find that, in the present case,

Guj arat Maritinme Board is established for the predom nant purpose of

devel opnent of minor ports within the State of CGujarat, the managenent and
control of the Board is essesntially with the State Governnment and there is
no profit notive, as indicated by the provisions of Sections 73, 74 and 75
of the 1981 Act. The incone earned by the Board is deployed for the

devel opnent-of minor ports in India. In the circunstances. in our viewthe
judgnent of this court in Andhra Pradesh State road Transport Corporation
(supra) squarely applies to the facts of the present case.

Bef ore concl uding we may nention that under the schene of Section 11(1) of
the 1961 Act, the source of incone nust be held under trust or under other

| egal obligation. Applying the said test it is clear, that Gujarat Maritine
Board is under |egal obligation to apply the-incone which arises directly
and substantially fromthe business held under trust for the devel opment of
m nor port in the State of Cujarat. Therefore, they are entitled to be

regi stered as "Charitable Trust" under Section 12A of the 1961 Act.

For the aforestated reasons, we see no infirmty in the inpugned judgnents

of the Hi gh Court and Tribunal and consequently civil appeal stand
di smissed with no order as to costs.
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