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1. The present ‘appeal has been directed agai nst the
final judgrment and order dated 16th August, 2001 passed by
the H gh Court of Qujarat at Ahnedabad i'n Incone Tax

Ref erence No. 194/86 whereby the Hi gh Court has upheld the
order passed by the Tribunal to the effect that the
assessee was not entitled to deduction under Section
32(1)(iv) of the Income Tax Act, 1961 (for short "the
Act").

2. The question involved in the present appeal relates
to the correct interpretation of Section32(1)(iv) of the
Act and that whether in the facts and circunstances of the
present case the assessee-appellant, a Chartered
Accountant’s firmwould be entitled to deduction under the
sai d section.

3. The brief facts are as under

The assessee (hereinafter referred to as "the

appellant” ) is a firmof Chartered Accountants in
Ahmedabad. The Assessnment relates to the Year 1984-85 for
the financial year ending on 31.03.1984. During the

rel evant year the appellant constructed a building forthe
pur pose of residence for its | ow paid enpl oyees and
clainmed initial depreciation @40% under Section 32(1)(iv)
of the Act ampbunting to Rs.43,505/- on the actual cost of
the building i.e. Rs.1,08,757/-. The Incone Tax O ficer
(ITO vide its order dated 15.1.1985 rejected the clai mof
the assessee-appellant on the ground that the said
provision is applicable to an assessee carrying on

"busi ness" and the same is not available to a

pr of essi onal

4, The Conmi ssioner of Incone Tax (Appeals) [for short
CIT (A)] by its order dated 30.4.1985 reversed the order

of the Incone Tax O ficer relying upon the judgnent of

this Court in Barendra Prasad Ray V. Income Tax O ficer,
1981 (2) SCC 693, and all owed the claimof the appell ant
with the further direction to the Income Tax Oficer to
grant initial depreciation @40% for the building erected
by the appellant for the residential purposes of its

enpl oyees.
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5. Bei ng aggrieved by the order passed by the CIT(A),
Revenue filed an appeal before the I ncone Tax Appellate
Tri bunal (for short "the Tribunal"). The Tribuna
reversed the order passed by the CIT (A and restored the
order passed by the ITO It was held that the appellant
was not entitled to the relief claimed. That the judgnent
in Barendra Prasad Ray (supra) was not applicable to the
facts and circunmstances of the present case. That,
Barendra Prasad Ray (supra) was decided by this Court in
peculiar facts and circunstances prevailing in that case
and the sane was restricted to the facts preval ent
therein. It was also observed that in the said case, this
Court was dealing with another provision, i.e., Section 9
of the Act and the observations made therein could not be
applied to the facts of ‘the present case. The Tribuna

al so noted the difference between the provisions of
Section 32(1) and Section 32(1)(iv) of the Act.

6. Aggri eved by the order passed by the Tribunal, the
appel l ant' filed a Reference Application under Section
256(1) of the Act before the Tribunal to refer certain
guestions of law to the jurisdictional H gh Court for its
opi nion. The Tribunal referred the foll owi ng question of
law to the jurisdictional” H gh Court for its opinion

"Whet her, on the facts and in the

ci rcunst ances of the case, the Tribunal was
right in law in holding that the assessee
was not entitled to deduction under Section
32(1)(iv) of the Act 2"

7. The High Court by its inmpugned judgnent has confirnmed
the order passed by the Tribunal and held that the

appellant is not entitled to the deduction claimed by it
under Section 32(1)(iv) of the Act on the ground that it

was a firm of professionals, who do not cone within'the
purvi ew of Section 32(1)(iv) of the Act.

8. The rel evant provisions of Section 32 -of the Act, as
they existed at the relevant time, are reproduced bel ow

"Section 32 - Depreciation

(1) In respect of depreciation of buildings, machinery,
plant or furniture owned by the assessee and used

for the purposes of the business or profession, the

foll owi ng deductions shall, subject to the

provi sions of Section 34, be all owed:

(i) XXX XXXX XXX
(ii) in the case of buildings, nmachinery, plant or

furniture, other than ships covered by cl ause

(i), such percentage on the witten down val ue

thereof as may in any case or class of cases be

prescri bed:

Provi ded that where the actual cost of any

machi nery or plant does not exceed [five

t housand rupees], the actual cost thereof shal

be all owed as a deduction in respect of the

previous year in which such machi nery or plant

is first put to use by the assessee for the

pur poses of his business or profession;

Provided further that no deduction shall be

al l owed under this clause or clause (iii) in

respect of any notor car manufactured outside

I ndi a, where such notor car is acquired by the
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assessee after the 28th day of February, 1975,
and is used otherw se than in a business of
running it on hire for tourists;
(iia) XXX XXX XXX
(iii) XXX XXX XXX
(iv) in the case of any building which has been
newly erected after the 31st day of March
1961, where the building is wused solely for
the purpose of residence of persons enployed in
t he business and the incone of each such person
chargeabl e under the head "Salaries" is ten
thousand rupees or less, or where the building
is used solely or mainly for the welfare of
such persons as a hospital, creche, school
canteen, library, recreational centre, shelter,
rest-roomor lunch-room a sumequal to forty
per cent of the actual cost of the building to
the assessee in respect of the previous year of
erection of the building.

(V) XXXXXXXXXXXX
(Vi) XXXXXXXXXX"

9. Shri Saneer Parekh, |earned counsel appearing for
the appellant subnitted that Part D of the Act reads as
"Profit and Gai ns of Business or Profession".. That, Section

32 relates both to "business" as also "profession" and since
Section 32(1) of which (iv) is asub clause, the assessee
carrying on profession would be entitled to the depreciation
under Section 32(1)(iv) though the word "profession' does not
find nention in sub-clause (iv). That the words "busi ness"
and "profession" are defined separately under the Act;

"busi ness" has been defined under Section 2(13) and
"profession" under Section 2(36) and both the definitions are
inclusive. That, Section 2 specifically reads "in this Act,
unl ess the context otherw se requires" and therefore the
definition under the Act are subject to the context and can be
read interchangeably at | east one termcarrying on within its
fold other termif the context so requires. That, the word
"busi ness" appearing in sub-clause (iv) of Section 32(1) in
the context clearly refers to both "busi ness" and
"profession". That, the word "business" is used in the
context of enployees and is clearly intended to cover both
"busi ness" as also "profession". It was contended that
Section 32(1) (iv) should be given a purposive interpretation
to extend the benefit to the professionals as well. That if
two opinions are possible, then the one in favour of the
assessee shoul d be adopt ed.

10. It is submitted that in Barendra Prasad Ray’'s case
(supra), this Court in the context of Section 9 of the Act,

has construed the words ’busi ness connection’ to include

prof essi onal connection as well. It was observed that the
expressi on "busi ness" does not necessarily nean trade or
manufacture only and the sane is used as including within its
scope professions, vocations and callings froma long tine.

It is further submitted that Barendra Prasad Ray’s case

(supra) was clearly applicable to the facts of the present

case and the H gh Court has erred in distinguishing the sane.

11. As against this M. V. Shekhar, |earned senior
counsel appearing for the Revenue, submts that Section .
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32(1)(iv) specifically refers to and neant for assessees who
are in business. The same cannot be made applicable to
professionals, as there is no reference in this sub-clause to
the assessees who are in profession. According to him the
assessees who are carrying on profession would be deenmed to be
excluded by the Statute. That the assessees who are not in
profession are entitled to the benefit of Section 32(1) of the
Act which is neant for the assessees carrying on business
only. According to the | earned counsel, sub-section (1) of
Section 32 |lays down general conditions or basic requirenents
on fulfillnment of which an assessee shall becone eligible for
deduction as provided in the various clauses which foll ow
That, fromthe scheme of the section various clauses woul d
operate on further specific conditions |aid down in each such
i ndi vidual clause(s). It is further submitted that though
Section 32(1) refers to both "business" and "profession", the
sub-sections, nanely, (i) and (iv) would not be controlled by
it. That Barendra Prasad Ray’s case (supra) has no
application to the facts of the instant case. According to
the | earned counsel, in the said case, this Court was dealing
with a situation arising under Section 9 of the Act which
deal s with incone deened to accrue or arise in India. That
the said Section operates in an entirely different field while
Section 32 including the surrounding section and sub-sections
operate in different field. That the ratio of the said

j udgrment cannot be inported to the fact situation in the
present case and the High Court has rightly distinguished the
sane.

12. We do not find nmuch substance in the subm ssions
advanced by the | earned counsel for the appellant.  Section
32(1) of the Act does not help the appellant in any way to
construe the word "busi ness" appearing in sub-section

32(1)(iv) to include "profession" as well. The | egislature

i ntended to have different scope for business and profession

in Section 32(1). |If the legislature had intended to include
"profession" in the word "business", then there was no need to
nention two different words, i.e., "business" or "profession"

in Section 32(1) of the Act.

13. Section 32(1) stipulates that on buil dings,
machi nery, plant or furniture which is owed by an assessee
and used for the purposes of "business or profession”,
depreciation shall be avail able by way of deduction. Section
32(1) uses the phrase "the foll ow ng deductions shall"
therefore it is apparent that the said sub-section is |aying
down general conditions or basic requirenments, on fulfill nment
of which, an assessee shall becone eligible for deductions as
provided in the various clauses which follow. The learned
counsel appearing for the Revenue has rightly contended that
fromthe Schene of the Section it is discernible that wvarious
cl auses shall operate on further specific conditions laid down
in each individual clause. Cause (i) deals with case of
shi ps other than ships ordinarily plying on inland waters,
clause (ii) pertains to buildings, machinery, plant or
furniture, other than ships and is applicable to both business
and profession in regard to the claimfor depreciation in
respect of the building , machinery, plant or furniture. In
clause (iv) the legislature has used the word "busi ness” only.
It neans that the | egislature was conscious of the fact that
the business and profession are different and separate and
they cannot be used interchangeably. It is a pointer to the
fact that the Legislature under clause (iv) intended to
restrict the benefit to the assessees carrying on business
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only. In sub-clause (ii) the legislature has specifically

ext ended the benefit of depreciation to the assessees carrying
on "business" as well as "profession" whereas in sub-section
(iv), the legislature has restricted the benefit to the
asseessees carrying on "busi ness" only.

14. This Court rendered the decision in Barendra Prasad
Ray’s case (supra) in the context of Section 9(1), wherein the
Court, after discussing the case | aws, definitions, dictionary

meani ngs, concl uded as under

"The word "business" is one of wide inport and it
neans an activity carried on continuously and
systematically by a person by the application of his
[ abour or skill with a view to earning an income. W
are of the viewthat in the context in which the
expression "business connection” is used in s.9(1) of
the Act, there is no warrant for giving a restricted
neani ng to it excludi ng "professi onal connections”
fromits scope.™

15. In Barendra Prasad Ray’'s case (supra), this Court
was interpreting the expression "busi ness connection" as used
in Section 9(1) of the Act and held that there was no warrant
for giving a restricted neaning to it to exclude "professiona
connectionS' fromits scope. Section 9(1l) deals with a
different situation. It occurs in Chapter Il of the Act,
whil e Section 32 occurs-in Part D of Chapter 1V of the Act.
Thi s deci sion was rendered on-the peculiar facts and
circunstance of the said case and has to be restricted to the
situation prevailing therein. |t cannot be applied to every
case irrespective of its facts. Section 32 finds place in
Chapter 1V, Part D of the Act which deals with "profits and
gai ns of business or professions. The wording of two
provisions, i.e., Section 9(1) and Section 32 of the Act are
quite different and the interpretation put on the words

"busi ness connection"” while interpreting Section9(1), cannot
be applied to a fact situation under Section 32(1)(iv) to hold
that the expression "business" occurring in Section 32(1)(iv)
woul d i nclude "profession" as well.

16. As al ready observed, Section 32(1) |ays down the
general conditions or basic requirements on fulfillnent of

whi ch an assessee shall becomne eligible for deduction as

provi ded under various clauses which follow C auses (i),

(ii) and (iv) operate in different fields and deal wi th

di fferent set of assessees for the purposes of claimng
depreciation. In our opinion Barendra Prasad Ray’'s case

(supra) has no application in the present case.

17. Part D consists of Sections 28 to 43 of the Act

which deals with profits and gains of business or profession

Though the phrase has been used in certain sections as

"busi ness or profession", but nowhere has the phrase been used

as the "business and profession". In fact, wherever the

| egi slature intended that the benefit of a particular

provi si on should be for both business or profession, it has

used the words "business or profession" and wherever it

intended to restrict the benefit to either business or

prof ession, then the legislature has used the word either

"busi ness" or "profession", rmeaning thereby that it intended
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to extend the benefit to either "business" or "profession",
i.e., the one woul d not include the other

18. We agree with the subm ssion nade by the counsel for
the appellant that in view of the settled law, if two
interpretations are possible, then the one in favour of the
assessee shoul d be adopted. But, we are of the viewthat in
the present case two interpretations are not possible as the
word "business" occurring in clause (iv) of Section 32(1), by
no stretch of imagination, can be said to include "profession"
as well. If the expression "business" is interpreted as
including within its scope "profession”, it would not nean
that the | acuna has been nmade good by giving a w der
interpretation to the word business. There is nothing in
Section 32(1)(iv) which envisages the scope of word "business"

to include in it "profession” as well. |[If the expression
"business" is interpreted to include within its scope
"profession" as well, it would be doing violence to the
provi sions of the Act. Such-interpretation would anount to
first creating an inmaginative | acuna and then filling it up,

which is not permissible in |aw The contention of the
counsel for the appellant that Section 32(1)(iv) should be
gi ven purposive interpretation to include "profession”, has
thus to be rejected.

19. For the foregoing reasons, we do not find any nmerit in

the appeal and disniss the sane, |eaving the parties to bear
their own costs.
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