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Hon. C K. THAKKER, J.

1. Al'l ‘these crimnal appeals are filed by
Muni ci pal Corporation of City of Thane (' Corporation’ for
short) against Ms Vidyut Metallics Ltd.- respondent No.
1 aggrieved by the order dated June 14, 2001 passed by
a Single Judge of the Hi gh Court of Judicature at
Bonbay in Crimnal Wit PetitionNos. 593, 594, 595 &
596 of 1996. By the said order, the |earned Single Judge
di smssed the wit petitions filed by the Corporation and
confirmed the order passed by the VIth Additiona
District & Sessions Judge, Thane holding that the
respondent No. 1 herein was not liable to pay octroi at
the rate of 1% but only at the rate of 0.5%
2. Short facts g|V|ng rise to the present appeals
are that the respondent No.1l is a Conpany registered
under the Indian Conpanies Act, 1913 having its
regi stered office and factory at Bonbay- Agra Road, Wagl e
Estate, Thane. The Conpany is engaged in the process
of manufacturing safety razor blades of various qualities
and types. For the said purpose, the Conmpany was
i mporting stainless steel strips and bringing themtoits
factory within the octroi limts of the Corporation.
According to the Corporation, since 1968, the Conpany
had been inporting stainless steel strips to its factory
and it was paying octroi at the rate of 1% under Item No.
77 of the Schedule to the Maharashtra Minicipalities
(Cctroi) Rules, 1974 (hereinafter referred to as 'the
Rul es’). The Conpany was al so mai ntaining a current
account with the Corporation under Section 142 of the
Mahar ashtra Minicipalities Act, 1965 (hereinafter
referred to as "the Act’).
3. It is the case of the Corporation that in the
year 1974, a sudden turn was taken by the Company. It
obtai ned a copy of the Rules and found that it was paying
octroi at an enhanced rate of 1% though it was liable to
pay such octroi at the rate of 0.5%only. |It, therefore,
stopped paying octroi at the rate of 1% as provided in
I[tem 77 of the Schedule and started to pay at the rate of
0.5% as provided under Item 71 of the Schedul e.
According to the Corporation, the said action was totally
illegal, unlawful and inconsistent with the provisions of
the Rules. From Cctober 1, 1974 to March 31, 1979, the
Conpany paid octroi at the rate of 0.5%instead of 1%
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The Corporation, hence, wote a letter on May 10, 1978

to the respondent - Conmpany stating therein that the

Conpany was |iable to pay octroi at the rate of 1% under

Item 77 and not at the rate of 0.5%under Item 71 of the

Schedul e. The Conpany was al so call ed upon to pay the

remai ni ng amount within a period of 15 days or to show

cause as to why the Conpany should not be nmmde |iable

to pay the anount in accordance with law and in

accordance with provisions of Section 169 of the Act. The

respondent - Conpany replied to the said |etter contending

that the Conpany was liable to pay only at the rate of

0.5% under Item 71 and had been correctly paying octro

and no action could be taken against it.

4, Si nce the appel | ant - Corporati on was not

satisfied with the explanati on subnitted by the

respondent - Conpany, it issued additional bills which the

respondent - Conpany was |iable to pay. Being aggrieved

by the claimof the Corporation, the Conpany preferred

appeals in the Court of Illrd Joint Cvil Judge, Senior

Di vi si on," Thane which were regi stered as Mini ci pa

Appeal Nos. 3 -to 6 of 1979. The | earned Judge, by an

order dated January 29, 1988 disni ssed the appeals filed

by the Conpany holding that Item No. 77 expressly

referred to ’stainless steel’” which was applicable and Item

No. 71 could not be attracted to the goods brought by the

appel | ant - Conpany wi thin the Municipal limts and the

Conpany was |iable to pay octroi at the rate of 1%

5. The Conpany chal | enged the order passed by

the learned Ill1rd Joint G vil Judge, Senior Division by

filing revision petitions. The VIth Addl. District &

Sessi ons Judge, Thane allowed those revisions, set aside

the order passed by the trial Court and held on nerits

that the contention raised by the Company was wel |

founded. It also held that at an earlier occasion, a

simlar question had arisen and a conpetent Court of the

Chi ef Judicial Mugistrate, Thane held that the Conpany

could be charged only under Item 71 and not under |tem

77 of the Schedule. The said order was confirned by the

Revi si onal Court and al so by the High Court of Bonbay

vide its order dated July 16, 1990, in Wit Petition No.

2987 of 1990. It was, therefore, held that the point was

finally concluded and the Conpany had pai d proper

octroi and it was not liable to pay octroi under Item No.

77. The revision petitions were, therefore, allowed and

the order passed by the | earned Judge was set aside.

The Hi gh Court also dismissed wit petitions. The said

order is chall enged by Thane Minici pal Corporation in

this Court.

6. On January 9, 2002, notice was issued by this

Court. On July 8, 2002, |eave was granted and the

matters have been placed before us for final hearing.

7. We have heard | earned counsel for the parties.

8. Learned counsel for the appell ant-Corporation

contended that the Revisional Court as well as the Hi gh

Court had conmtted an error of lawin holding that Item

No. 71 of the Schedule to the Octroi Rules would apply

and not ItemNo. 77. It was submitted that Item No. 77

was cl ear and unambi guous and the Courts ought to

have deci ded the case on that basis. It was al so

submitted that even the respondent - Conpany was

satisfied that it was liable to pay octroi at the rate of 1%

under Item No. 77 and accordingly for about seven years

(1968 to 1974), the Conpany paid octroi at the rate of

1% It was only from 1974 that it contended that it was

liable to pay only 0.5%octroi under Item No. 71 of the
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Schedul e which was illegal. The counsel also subnmitted
that in such matters, a decision taken in earlier
assessment year cannot be said to be final and

concl usi ve operating res judicata or estoppel and since
the itens are different and the goods brought by the
Conpany is covered by Item No. 77, the Conpany is

bound to pay octroi duty at the rate of 1% It was,
therefore, prayed that the trial Court was right in

i nvoking Item No. 77 and in dism ssing appeals filed by
the Conpany and the said order deserves to be restored

by setting aside the order passed by the Revisional Court
as well as by the Hi gh Court.

9. The | earned counsel for the respondent-
Conpany, on the other hand, submtted that the order
passed by the trial Court was totally wong and hence

the Revisional Court and the H gh Court set it aside by
uphol di ng the contention rai sed by the Conpany. It was
stated that though the Conpany was paying octroi under
IltemNo. 77 initially, it was convinced that the correct
itemwoul'd be ItemNo. 71 and it was liable to pay octro
at the rate of 0.5%thereunder. The Conpany, therefore,
corrected its mstake and started paying octroi at the rate
of 0.5% under Item No.71. The counsel also subnitted

that the sane question came up for consideration before

a conpetent Court of Law and the natter was decided in
earlier litigation in favour of the Conpany.. In Wit
Petition No. 2987 of 1990, the H gh Court, vide its order
dated July 16, 1990, held that the correct item which
woul d apply to the goods brought by the respondent -
Conpany was Item No. 71. Qbviously, therefore, the

Revi sional Court as well as the H gh Court in the present
proceedi ngs were right in relying on that decision and no
interference is called for. It was al'so submtted that even
on nmerits in the present proceedi ngs, the Revisiona

Court decided the issue in favour of the Conpany.

10. Havi ng considered the rival contentions of the
parties, we are of the opinion that the view taken by the
Revi si onal Court as also by the H gh Court cannot be

faul ted. The counsel for the parties drew our attention to
both the items i.e. ItemNo. 71 and Item No. 77 of the
Schedule to the Cctroi Rules. Those Itens read thus:
I[temNo.71 : Iron and Stee

(i) to (xxx) \ 005 \ 005 \ 005 \'005
(xxxi) Hoops and strips;

(xxxii) \ 005 \ 005 \ 005 \ 005

[tem No. 77

Non-ferrous nmetals, that is to say brass,

copper, tin, alumnum |ead zinc, German

Silver, stainless steel their alloys, wres, wares,
sheets ingots and circles.

11. At an earlier occasion also, the Corporation
sought to levy octroi by considering the goods in question

under Item No. 77. It is no doubt true that between 1968
and 1974, the Conpany itself treated the goods inported

by it under Item No. 77 and paid octroi at the rate of 1%
On going through the Cctroi Rules, however, it realized
that the correct Itemwas 71 and not 77 and started

payi ng octroi at the rate of 0.5% from April, 1974. The
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Corporation al so accepted the anmount paid by the

Conpany. Only in 1979, additional bill was issued and

demand was rai sed. The Conpany, therefore, filed an

appeal against the additional demand and Chi ef Judicia

Magi strate, Thane by an order dated Novenmber 20, 1986,

al l owed the appeal and set aside the additional demand.

In that case, the Court observed that Item No. 77 rel ated

to Non-ferrous matters whereas Item No. 71 applied to

Ferrous matters. One R B. Deb who was the Quality

Control Manager of the appell ant-Conpany havi ng

Mast er degree and sufficient know edge in Physics,

Chemi stry and Mathematics was exam ned as a Wt ness

by the Conpany. He stated that he was famliar with

chem stry of metals. According to the Court, therefore

he was an 'expert’. M. Deb deposed that the Conpany

was manufacturing ' Safety Razor Bl ades’ from stainless

steel strips of certain specification. He also stated that

stainless steel strip was steel having chrom um content

of nore than 12% and steel was a ferrous nmetal and its

chem cal 'symbol was "Fe". According to him ferrous

netals were rich in iron, i.e. the principal constituent

was iron whereas non-ferrous netals were those wthout

content of iron. He asserted that Conpany was

inmporting ferrous material in stainless strips. According

to him stainless strip was a species fromthe |arger

group called Iron and Steel which was a genus. |If the

Item was covered under category of ferrous nmetal, octro

duty chargeabl e would be as per ItemNo. 71 and not 77.

The Court, relying on his evidence, held that the

Conpany was right in treating the goods under Item 71

of the Schedule to the Cctroi Rules and octroi duty

payable by it was proper. As already referred to above,

Revi si onal Court confirned the order passed by the Tria

Court and even Wit Petition was disnissed by the High

Court.

12. In our opinion, thelllrd Joint Cvil Judge,

Seni or Division, Thane was not right in passing the order

in the present proceedings and in observing that the

order passed by the Chief Judicial Mgistrate, Thane i'n

earlier litigation had no binding effect and he could

deci de the appeal independent of that decision. The

Revi si onal Court as well as the Hi gh Court were,

therefore, right in setting aside the said order

13. Before the H gh Court as well as before us, it

was contended by the | earned counsel for the

Corporation that in earlier proceedings, Crimnal Wit

Petition was dismssed by the High Court in |limne

wi t hout recording reasons and hence, the said decision

woul d not operate as res judicata nor it would debar the

Corporation fromraising a point of Iaw which arises in

the present proceedings. It was also subnitted that -in

matters relating to recovery of taxes, revenue, octroi, etc.

each year is an independent unit and a decision in one

year does not deprive the Revenue fromclaimng the

requi site amount of octroi fromthe assessee in other

years, if such demand is otherw se | egal and | awf ul

14. So far as the proposition of law is concerned, it

is well-settled and needs no further discussion. In

taxation-matters, the strict rule of res judicata as

envi saged by Section 11 of the Code of Civil Procedure,

1908 has no application. As a general rule, each year’'s

assessment is final only for that year and does not govern

| ater years, because it deternines the tax for a particular

period. It is, therefore, open to the Revenue/ Taxi ng

Authority to consider the position of the assessee every
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year for the purpose of determ ning and conputing the
liability to pay tax or octroi on that basis in subsequent
years. A decision taken by the authorities in the previous
year woul d not estop or operate as res judicata for
subsequent year. [vide Maharana MIls (P) Ltd. v. ITQ
1959 Supp (2) SCR 547 : AIR 1959 SC 881; Vi sheshwar
Singh v. CT, (1961) 3 SCR 287; Instalnent Supp (P) Ltd.
v. Union of India, (1962) 2 SCR 644; New Jehangir Vaki
MIls v. T, (1964) 2 SCR 971; Amal ganmat ed Coal fi el ds
Ltd. v. Janapada Sabha, 1963 Supp (1) SCR 172; Devila
v. STO, (1965) 1 SCR 686; Udayan Chi nubhai v. C T,
(1967) 1 SCR 913; MM Ilpoh v. CT, (1968) 1 SCR 65
Kapur Chand v. Tax Recovery O ficer, (1969) 1 SCR 691
CIT, WB. v. Durga Prasad, AR 1971 SC 2439
Radhasoam Satsang v. CI'T, (1992) 1 SCC 659 : AR 1992
SC 377; Society of Medical Oficers v. Hope, 1960 AC 55;
Broken Hi Il Proprietary Co. Ltd:. v. Minicipal Council
1925 All ER 675 : 1926 AC 94 : 95 LJPC 33; Turner on
Res Judi cata, 2nd Edn., para 219, p. 193].
15. I'n the | eading case of Broken Hill Proprietory
Co. v. Minicipal Council, 1926 AC 94 : 1925 All ER 672
95 LJPC 33, the Judicial Conmittee of the Privy Counci
obser ved;

The deci sion of the Hi gh Court related to a
valuation and a liability to a tax in a previous
year, and no doubt as regards that year the
deci sion coul d not' be disputed. The present
case relates to a new situation, nanely, the
val uation for a different year and the liability for
that year. It is not 'leademquestio’, and
therefore, the principle of 'res judicata cannot

apply." (enphasis supplied)

16. I n Udayan Chi nubhai~ v. Conmi ssi oner of
I nconme Tax, Cujarat, (1967) 1 SCR 913, this Court stated;
"It is true that an assessment year under the Income Tax
Act is a self-contained assessnent period and a deci'sion
in the assessnent year does not ordinarily operate as res
judicata in respect of the matter decided in any
subsequent year, for the assessing officer is not a Court
and he is not precluded fromarriving at a concl usion
inconsistent with his conclusion in another year. It is
open to the Incone Tax O ficer, therefore, to depart from
his decision in subsequent year, since the assessnent is
final and conclusive between the parties only inrelation
to the assessnent for the particular year for whichit is
made. A decision reached in one year woul d be a cogent
factor in the determnation of a simlar question in a
following year, but ordinarily there is no bar against the
i nvestigation by the Income Tax O ficer of the sane facts
on which a decision in respect of an earlier year was
arrived at." (enphasi s suppli ed)
17. In M M Ipah v. Conm ssioner of |ncone Tax,
Madras, (1968) 1 SCR 65, this Court again stated; "The
doctrine of res judicata does not apply so as to nake a
deci sion on a question of fact or lawin a proceeding for
assessnent in one year binding in another year. The
assessnent and the facts found are conclusive only in
the year of assessnent: the findings on question of fact
may be good and cogent evi dence in subsequent years,
when the sane question falls to be determ ned i n anot her
year, but they are not binding and concl usive."
18. In our opinion, however, it is necessary to
di stingui sh a decision on question which directly and
substantially arose in any dispute about the liability for a
www.taxcode.in
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particul ar year, and question which arose incidentally or
collaterally. If, for instance, the validity of a taxing
statute is inpeached by an assessee who is called upon
to pay a tax for a particular year and the matter is taken
to a High Court or to this Court and it is held that the
taxing statute is valid, it may not be easy to hold that the
decision on this basic and material issue would not
operate as res judicata agai nst the assessee in a
subsequent year. [vide Amal gamated Coal fields Ltd. v.
Janapada Sabha, 1963 Supp (1) SCR 172]
19. Thus, in Udayan Chi nubhai, when the | ncone
Tax O ficer, Bombay recorded a finding that the origina
H ndu Undi vided Fam |y of Sir Chi nubhai had been
di vided and ceased to exist, and the property had been
partitioned, it was not opento the Inconme Tax Oficer
Ahredabad to revise or reconsider the previous order
passed by the I ncone Tax O ficer, Bonbay and to revive
the original famly as if there was no partition and the
status of joint famly continued to exist.
20. The Court observed; "It is true that an
assessment _year under the Incone Tax Act is a self-
cont ai ned assessnent period and a decision in the
assessment year does not ordinarily operate as res
judicata in respect ‘of the matter decided in any
subsequent year, for the assessing officer is not a Court
and he is not precluded fromarriving at a concl usion
i nconsistent with his conclusion in another year. It is
open to the Income Tax Oficer, therefore, to depart from
hi s decision in subsequent years, since the assessnent is
final and conclusive between the parties only in relation
to the assessnent for the particular year for which it is
nmade. A decision reached in one year woul d be a cogent
factor in the determ nation of a simlar question in a
followi ng year, but ordinarily there is no bar against the
i nvestigation by the Income Tax O ficer of the sane facts
on which a decision in respect of an earlier year was
arrived at. But this rule in our judgnent, does not apply
in dealing with an order under S. 25-A(1). Incone from
property of a H ndu undivided famly "hitherto" asserted
as undi vi ded may be assessed separately if an-order
under Section 25-A(1) had been passed.  Wen such an
order is made, the famly ceases to be assessed as a
H ndu undivided famly. Thereafter that fam |y cannot be
assessed in the status of a H ndi undivided fam |y unl ess
the order is set aside by a conpetent authority. ~ Under
a. (3) of S. 25-Aif no order has been mmde,
notw t hst andi ng the severance of the joint fam |y status,
the famly continues to be Iiable to be assessed in the
status of a Hi ndu undivided fanily, but once an order has
been passed, the recognition of severance is granted by
the I ncone Tax Departnent and . (3) of S. 25-A will have
no application.” (enphasi s suppli ed)
21. We are in agreerment with the follow ng
observations of Ranganath Msra, C J. in Radhasoan
Sat sang v. Conmmi ssioner of Inconme Tax, (1992) 1 SCC
659 : JT 1991 (4) SC 313;

"W are aware of the fact that strictly
speaking res judi cata does not apply to income
tax proceedings. Again, each assessnent year
being a unit, what is decided in one year may
not apply in the follow ng year but where a
fundanent al aspect perneating through the
di fferent assessnment years has been found as
a fact one way or the other and parties have
al l owed that position to be sustained by not
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chal l enging the order, it would not be at al
appropriate to allow the position to be changed
in a subsequent year." (enphasis supplied)

22. In the present case, in earlier litigation, the
Court considered the evidence of M. Debe, Quality

Control Manager who was described as 'expert’ on the

poi nt and accepting his evidence, the Court held that the
goods inported by the Conpany was ferrous in nature

and not non-ferrous and the Conpany was right in

payi ng octroi under ItemNo. 71. It was thus a
"fundamental factor’ and the nature of goods inported by
the Conpany was directly and substantially in issue, on
the basis of which the decision was taken. It would

i ndeed be very difficult to hold that such decision would
not continue to operate in-subsequent years unless it is
shown that there are changed circunstances or the

goods inported by the Conpany in subsequent years was

di fferent 'than the one which was inported earlier and in
respect  of which decision had been arrived at by the

Court. No such contention has been rai sed by the

Cor poration nor any naterial has been placed on record.

We are, therefore, of the view that the Revisional Court as
wel |l as the High Court were right in giving benefit of the
decision in earlier litigation to the respondent-Conpany.
23. There is an additional factor also as to why the
Trial Court was wong and Revisional Court and the Hi gh
Court were right in setting aside the order passed by the
Trial Court in the present proceedings. The Revisiona
Court in the present proceedi ngsal so considered the

evi dence of two witnesses - M. R K Debe, Quality

Control Manager, and M. Arora \026 a Public Servant. The
Revi si onal Court observed that they had 'scientific

know edge’ and on the basis of their evidence, it held that
the goods inported by the Conpany was covered by Item

No. 71. In the light of that finding also, we are of the
view that the Revisional Court was justified in holding
that the Conpany was right in paying 0.5%octroi. The

i mpugned orders, hence, deserve no.interference and the
appeal s nmust be di smissed.

24. For the foregoing reasons, all the appeals
deserve to be dism ssed and are accordingly dism ssed.
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