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CASE NO. :
Arbitration Petition 17 of 2006

PETI TI ONER
DHV BV

RESPONDENT:
TAHAL CONSULTI NG ENG NEERS LTD. & ORS

DATE OF JUDGVENT: 12/09/2007

BENCH
D.K JAIN

JUDGVENT:
JUDGVENT

ORDER

D.K JAIN, J.:

1. This is a petition under Section 11(6) of the
Arbitration and Conciliation Act, 1996 (for short \021the Act\022)
for the appointrment of an Arbitrator for adjudication of

the disputes which are stated to have arisen between the
parties.

2. The petitioner Ms DHV Consultants BV (for short
\021DHW 022) is a foreign conmpany registered in Netherlands,
provi di ng consul tancy and engi neering group services in

avi ation; spatial planning in environment, transportation

and water with expertise in water managenment and water

pl anni ng. Respondent No.1 - M s Tahal Consulting

Engi neers Limted (hereinafter referred to as \021Tahal\022) is
al so a consultant foreign conpany based in Israel and
respondent No.2 is the Water Resources Organisation

PWD, Government of Tanmi| Nadu (hereinafter referred to

as \ 021TNPWD\ 022) .

3. The facts, relevant for the disposal of this petition
are as follows:

On 1st Decenber, 1997, an agreenent (hereinafter
referred to as the \021nmain contract\022) was signed between
Tahal and TNPWD, with DHV and two ot her concerns,
nanel y, Lahmeyer International of Germany and
Consul ting Engi neering Services (India) Ltd., as| sub-
consul tants, for providing managenent consultancy and
techni cal assistance services for the Tam | Nadu Water
Resour ces Consolidation Project. Subsequently, in
March, 1998, a further sub-consultancy agreenent
(hereinafter referred to as the \021sub-contract\022) was signed
bet ween Tahal and DHV for providing services in respect
of the nain contract, scope whereof was defined in the
conditions of both the said agreenents.

4. As per clause 1.10 of the special conditions of the
mai n contract, TNPWD had agreed to bear the Income tax
liabilities on paynents to be made by it to the consultant,
sub-consultants and their personnel. DHV was to receive
all the paynments through Tahal, being the principa
consultant. The contract was duly perforned and DHV
received all paynments in respect of the invoices raised by
them for the services rendered. The |ast paynent was
recei ved sonme tinme in January, 2003 and the nmatter
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rested there.

5. Sone tine in February, 2004, DHV received notices

fromthe I ncone Tax Departnent under Section 148 of

the I ncone Tax Act in respect of the assessnent years

1997-98 to 2001-02, alleging non-paynent of Income tax

on the rem ttances made by TNPWD in respect of the said

contract. They were required to submt their returns of

i ncome for the said assessnent years. Seeningly, DHV

objected to the said notices but later on submitted the

requisite returns of income, including therein the receipts

from TNPWD. According to DHV, on receipt of the said

notices they learnt that the respondents had defaulted in

maki ng paynent of applicable taxes on the paynents

nmade by TNPWD to Tahal, which resulted in the creation

of additional Incone tax denmand of Rs. 30, 40, 149/ -

which they were forced to pay to avoid pena

consequences.

6. Havi ng paid the said additional demand on 15th

Mar ch, (2005, DHV issued | egal notices to Tahal and

TNPWD, asking themto settle the dispute amicably in

terms of clause 8.1 of the General Conditions of the nmain

contract, dated 1lst December, 1997. However, both the

respondents denied their liability to reimburse the said

amount to DHV. On refusal of the respondents to settle

the controversy, on 21st April, 2005, DHV issued yet

another notice to the respondents denandi ng reference of

the disputes to sole arbitration in terns of clause 8.2 of

the main contract. « Both the respondents refused to refer

the disputes to arbitration, necessitating the filing of the

present petition for the appointnent of an Arbitrator.

7. Bot h Tahal and TNPWD have filed counter affidavits

resisting the petition. Tahal\022s objectionis that : (i) the

mai n contract under which DHV had denmanded

arbitration had expired al nost four-fiveyears prior to the

filing of the application and, therefore, there was no

existing arbitration agreement between the parties; (ii)

not being a technical matter, the alleged dispute did not

fall within the anbit of clause 8 of the Genera

Conditions of the Agreenent (mmin contract) and (iii) at

no point of tinme Tahal was under any contractua

obligation relating to paynment of taxes, such obligation

being solely and strictly that of TNPWD. TNPWD opposes

the petition mainly on the ground that: (i) DHV being a

sub-consul tant has no | ocus standi to invoke the

arbitrati on agreenent qua them as no paynment was

received by DHV directly from TNPWD; (ii) the clai mof

DHVY is barred by limtation inasmuch as the nmain

contract was over on 31st March, 2002 and (iii) there was

no cause of action to file the petition because whatever

I ncome tax was to be deducted on paynments to Tahal -

the principal consultant, was duly deposited with the

State Bank of India and requisite details were filed with

the I ncone tax departnent.

8. | have heard | earned counsel for the parties. As

not ed above, the objection of the respondents to the

appoi ntnent of Arbitrator is mainly two-fold viz. (i) after

the completion of the main contract in March/April, 2002

and on final payment on 30th January, 2003, the

contract came to an end and, therefore, there was no

valid arbitration agreement in existence and (ii) the claim

of the DHV is stale and barred by linitation.

9. In support of the proposition that the entire tax

obligation under the contract has been duly di scharged,

| earned counsel for the TNPWD invited ny attention to

some correspondence with the Income tax authorities,
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wherein the rate at which Income tax was to be deducted

on paynment under the contract has been indicated.

Learned counsel for the respondents further subnitted

that in view of the decision of this Court in SBP & Co.

Vs. Patel Engineering Ltd. & Anr. , the issues raised

have to be adjudicated by ne. Learned counsel for the
DHV, on the other hand, contended that the controversy
regarding the tax liability in terns of clause 1.10 cannot
be said to be stale because it arose only when DHV
received notice fromthe Income tax departnent in
February, 2004, requiring themto pay Inconme tax on the
amounts received from TNPWD. It is also submtted that
prior to the receipt of the said notices, DHV had no cause
to conplain, having received full paynents agai nst the
invoices raised. It is,; thus, pleaded that the cause of
action to ask for settlement of their claimarose only in
the month of February, 2004. Further, the stand of

| ear ned counsel for the DHV is that issue of limtationis
not to be finally decided by me'as the sane is to be

concl usively decided by the Arbitrator under Section 16

of the Act.

10. Thus, the question for consideration before nme is :
(i) whether after the conpletion of the contract in

March/ April 2002, there is still an enforceable arbitration

agreenment between the parties and (ii) whether the claim
nmade by DHV is stal e and barred by |imtation?
11. The controversy in regard to the nature of function
to be performed by the Chief Justice or his designate
under Section 11 of the Act has been set at rest by a
seven- Judge Bench decision of this Court in SBP\022s case
(supra). It has been held, per majority, that the function
perfornmed by the CJ or his nom nee under the said
Section is a judicial function. Defining as to what the CJ
or his designate is required to determ ne while dealing
with an application under Section 11 of the Act, P.K
Bal asubramanyan, J, speaking for the majority said:
\02339. It is necessary to define what exactly
the Chief Justice, approached w th an
application under Section 11 of the Act,
is to decide at that stage. Obviously, he
has to decide his own jurisdiction in the
sense, whether the party making the
noti on has approached the right Hi gh
Court. He has to decide whether there is
an arbitration agreenent, as defined in
the Act and whet her the person who has
made the request before him is a party to
such an agreenent. It is necessary to
indicate that he can al so decide the
guesti on whether the claimwas a dead
one; or a long barred claimthat was
sought to be resurrected and whether the
parties have concl uded the transaction by
recordi ng satisfaction of their mnutua
rights and obligations or by receiving the
final paynment without objection. It may
not be possible at that stage, to decide
whether a live claimnmade, is one which
cones within the purview of the
arbitration clause. It will be appropriate
to | eave that question to be decided by
the arbitral tribunal on taking evidence,
along with the nerits of the clains
i nvolved in the arbitration. The Chief
Justice has to deci de whet her the
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applicant has satisfied the conditions for
appointing an arbitrator under Section
11(6) of the Act. For the purpose of taking
a deci sion on these aspects, the Chief
Justice can either proceed on the basis of
affidavits and the docunents produced or
take such evidence or get such evidence
recorded, as nay be necessary. W think
that adoption of this procedure in the
context of the Act woul d best serve the
pur pose sought to be achi eved by the Act
of expediting the process of arbitration
wi t hout too many approaches to the

court at various stages of the proceedings
before the Arbitral Tribunal.\024

12. It is clear fromthe above extracted paragraph that
in order to set into notion the arbitral procedure, the CJ
or his designate has to decide the issues, if raised,
regarding territorial jurisdiction and exi stence of an
arbitration agreenent between the parties. 1In addition
thereto, he can al so decide the question whether the
claimwas a dead one in the sense that the parties have

al ready concluded the transaction by recording
satisfaction of their nmutual rights and obligations or have
recorded satisfaction regarding their financial clains.
Nevert hel ess, the Court made it clear that at that stage it
may not be possible to decide whethera |ive clai mnade,

is one which cones within the purview of the arbitration
clause and this question should be left to be decided by
the arbitral tribunal on taking evidence. 1t is, therefore,
plain that purely for the purpose of decidi ng whether the
arbitral procedure is to be set into nmotion or not, the CJ
or his designate has to exam ne and record his

sati sfaction that an arbitration agreenent exists between
the parties and that in respect of the agreement a live

i ssue, to be decided between the parties, still exists. On
being so satisfied, he nmay all ow the application and
appoint an Arbitral Tribunal or a Sole Arbitrator, as'the
case may be. However, if he finds and is convinced that
the claimis a dead one or is patently barred by time, he
may hold so and decline the request for appointnent of

an Arbitrator.

13. Applying these principles on facts in hand, | amof
the opinion that the petition deserves to be allowed. In
this context, it would be appropriate to refer to clause
1.10 of the special conditions of the contract form ng part
of the main contract, to which all the parties herein are

signatories. |Insofar as it is relevant for our purpose, it
reads as under:
\0231. 10 ... xxx\005\005xxx..... XXX

For Forei gn Consul t ant s/ Personne

The Client warrants that the client shal

pay on behalf of the Consultants and the

Personnel any taxes, duties, fees, levies

and other inpositions inposed, under the

Applicable Law, on the consultants and

the Personnel in respect of:

(a) any paynents what soever nmade to

the Consul tants, Sub-Consultants

and the Personnel of either of them

(other than Indian Nationals or

Forei gn National s now permanently

residing in India), in connection with

the carrying out of the Services;
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(b) any equi pnent, materials and
supplies brought into India by the
Consul tants or Sub-consultants for
the purpose of carrying out the
Servi ces and which after having

been bought into such territories

wi Il be subsequently wi thdrawn
therefrom by them
(c) any equi pnent inported for the

pur pose of carrying out the Services

and paid for out of funds provided

by the client and which is treated as
property of the client.

(d) Any property brought into India by
the Consul tants, any sub-

consul tants, the Personnel -of either

of them (other than Indian nationals

or permanent residents of India), or

the eligible dependants of such

Per sonnel' for their personal use and

whi ch wi 'l _subsequently be

wi t hdrawn t herefrom by them upon

their respective departure from

I ndia, provided that:

(1) the consul tants, sub-consultants
and personnel and their eligible
dependants, shall follow the usua

cust ons procedures of the

CGovernment in inporting property

into India; and

(2) If the consultants, sub-consultants
or personnel, or their eligible
dependants, do not wi thdraw but

di spose of any property in India

country upon which custons duties

and taxes have been exenpted, the

consul tants, sub-consultants or

personnel, as the case may be,

(i) shal | bear all such customs duties
and taxes in conformity with the
regul ati ons of the Government.

(ii) Shall reinburse themto the client if
they were paid by the client at the

time the property in question was

brought into the Governnent\022s
country.\ 024

14. Under the said clause, TNPWD, as a client had

taken upon itself the obligation to pay on behal f of the

consul tants, sub-consultants and the personnel any

taxes, dues, fees, etc. inposed under the applicable Iaw.

At the same tinme, it is significant to note that as per

clause (d) thereof, not only there is an obligation to pay

taxes etc. in certain situations, reinbursement of sone of

the anmpbunts by the consultants to the client, which the

client was conpelled to pay, is also postul ated.

Obvi ously, such a situation may arise and this clause

woul d be enforceable even after the expiry of the contract

on conpl etion of the services and on the paynents

havi ng been made. Therefore, it cannot be laid as an

abstract proposition that whenever the contracted work

is conpleted, all the rights and obligations of the parties

under the contract, ipso facto, cone to an end and the

arbitration agreenent al so perishes with the contract.

Each case is required to be considered on its own facts.
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In the instant case, though it is true that all the
paynments were to be nmade by TNPWD to the consultants,
nanely, Tahal, but the obligation to pay taxes was also in
respect of the paynents which were to be received by the
sub-consultants, nanely, DHV in terns of sub-clause (a).
Simlarly, DHV as well as Tahal was under an obligation
to reinburse to TNPWD the anount, if any, paid by them
in terms of the aforenoted clause. Thus, it was the
performance of the contract that had cone to an end, but
the contract is still in existence insofar as the dispute
ari sing under clause 1.10 thereof is concerned. | have,
therefore, no hesitation in rejecting the plea of |earned
counsel for the TNPWD that DHV had no direct contract
with theminsofar as the paynments of taxes were
concerned, and, therefore, the dispute raised by them
could not fall within the anbit of arbitration agreement
bet ween TNPWD \ 026 the client and Tahal \026 the consultant
or that - on completion of the contract, the arbitration
clause'in the main contract got extinct. In ny opinion
therefore, an enforceable arbitrati on agreenent exists
bet ween the parties.
15. Clause 8.2 of the mmin contract provides for the
right to arbitration and reads as foll ows:

\ 0238. 2 Right to Arbitration
Any di spute between the parties as to
matters arising pursuant to this contract
whi ch cannot be settled amicably wthin
thirty (30) days after receipt by one Party
of the other Party\022s request for such
am cabl e settl enent, may be submitted
by either Party for arbitration in
accordance with the foll owi ng provisions:
xxx\ 005xxx\ 005xxx\ 024

16. The arbitration agreenent is in clear terns and
brings within its anbit any dispute between the parties
as to matters arising pursuant tothe main contract
whi ch cannot be settled amicably. Admttedly, the
l[iability to pay the taxes flows fromthe contract and not
ot herwi se. Having found that it was obligatory upon
TNPWD to discharge the tax liability in respect of the
payments made to the sub-consultants and DHV being a
signatory to the main contract, | am of the opinion that
claimmade by DHV in respect of the Incone tax dues
would fall within the anbit of the arbitration agreenent
bet ween the parties.
17. As regards the question as to whether the said
claimcan be said to be stale in the sense that after the
| ast paynment in January, 2003, none of the three parties
herei n had any pendi ng cl ai ns agai nst each ot her insofar
as the paynents under the mmin contract were
concerned, | amof the view that notw thstanding the fact
that paynents against all the invoices raised by DHV
stood paid, in the |light of the agreenment between the
parties in terns of clause 1.10, subsequent creation of an
addi ti onal paynment by the Incone tax departnent in
respect of the paynents nmade by TNPWD to DHV
t hrough Tahal, has given rise to a live dispute requiring
settl enent between the parties in terms of the arbitration
agreement. For the view | have taken, it is axiomatic that
prima facie, the claimnade by DHV is not barred by
[imtation.
18. For the aforesaid reasons the petition is allowed and
as prayed by | earned counsel for the parties, instead of
constituting an Arbitral Tribunal, Justice P.K
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Bal asubramanyan, a former Judge of this Court, is
appointed as the Sole Arbitrator to adjudicate upon the
cl ai ns/ di sputes rai sed by DHV, subject to his consent

and such terns as he may deemfit and proper. Needl ess
to add that the |earned Arbitrator shall deal with the
matter uni nfluenced by any observation in this order on
the rival stands of the parties.

19. The Registry is directed to comrunicate this order
to the learned Arbitrator to enable himto enter upon the
Ref erence and decide the matter as expeditiously as
practicable. The petition stands di sposed of with no
order as to costs.
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