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1. Leave granted
2. Chal l'enge in this appeal is to the legality of order passed
by a Division Bench of Kerala Hi gh Court answering the reference
made to it in favour of the departnent and against the assessee
appel | ant .

Background factsin a nutshell are as foll ows.

For the assessnent year 1992-93, the assessee appell ant
had cl ai ned deducti on under Section 80-HHC of 'the lncome Tax
Act, 1961, (in short, "the Act’'). The assessing officer disallowed the
claimon the ground that the 'profits of the business’ conputed
under Section 80-HHC indi cated a negative figure. An appeal was
preferred before Comm ssioner of Income-Tax (Appeals), Cochin
Bench, hereinafter, referred to.as "the CIT(A)’. The said appellate
authority also was of the sane view and dism ssed the appeal. The
assessee appellant preferred an appeal before the | ncone Tax
Appel l ate Tribunal, Cochin Bench, in short 'the | TAT . By O der
dated 14th September, 1995 in ITA No. 498 (Coch)/1995, the view of
the assessing officer as well as of CIT(A) was affirmed.. On _being
noved for reference, |ITAT referred the foll owi ng questions for
adj udi cation by the H gh Court:
"(1) Whet her, on the facts and circunstances of
the case, the Tribunal was justified in entertaining
the additional ground raised by the assessee on an
i ssue which had not been disputed earlier before the
assessing officer or the first appellate authority?

(2) Whet her, on the facts and circunstances of

the case, the Tribunal is right in law in holding that
the paynment received fromthe export houses under

the agreements could not partake the nature of

recei pt towards "charges" nentioned in clause (baa) of
Expl anation to Sec. 80HHC?

(3) Wet her, on the facts and in the
ci rcunmst ances of the case, and on an interpretation of
Sec. 8CHHC(3) would the assessee be entitled to the
deduction in an anount equal to 90% of the sums
referred to in clause (iiia) (not being profits on sale of
a licence acquired fromany other person) and cl ause
(iiib) and clause (iiic) of section 28, the sane
proportion as the export turnover bears to the tota
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turnover to the business carried on by the assessee?

(4) Wet her, on the facts and in the
circunst ances of the case, the Tribunal is right inits
interpretation of the term’profits of business’?

(5) Wet her, on the facts and in the
circunst ances of the case, the assessee is entitled to
the benefits of sec. 80HHC of the Inconme Tax Act?

4. By the inpugned Judgnment, the High Court held that the view
taken by the assessing officer, CIT(A) and | TAT was in order
Accordingly, as noted above, the ref erence was answered in favour
of the departnment and agai nst the assessee.

5. In support of the appeal, |earned counsel for the appell ant
submitted that the view taken by the High Court is clearly

unt enabl e and does not reflect a true interpretation of the provision
that is, Section 80-HHC of the Act. Learned counsel for the

Revenue on the other hand supported the orders stating that the

view taken is —unexceptional. At this juncture, it should be
appropriate to take note of the rel evant provision. Sane reads as
foll ows:

"80-HHC. Deduction in respect of profits retained for
export business.- (1) Where an assessee, being an |ndian
conpany or a person (other than a conpany) resident in
India, is engaged in the business of export out of India of
any goods or nerchandi se to which this section applies,
there shall, in accordance with and subject to the
provisions of this section, be allowed, in conputing the
total income of the assessee, a deduction to the extent of
profits, referred to in sub-section (1-B) derived by the
assessee fromthe export of such goods or nerchandi se:

Provided that if the assessee, being a hol der of
an Export House Certificate or a Tradi ng House
Certificate (hereafter in this section referred to as an
export house or a tradi ng house, as the case my
be,) issues a certificate referred to in clause (b) of
sub-section (4-A), that in respect of the anpbunt of
the export turnover specified therein, the deduction
under this sub-section is to be allowed to a
supporting manufacturer, then the anount of
deduction in the case of the assessee shall be
reduced by such amount which bears to the tota
profits derived by the assessee fromthe export of
tradi ng goods, the sane proportion as the anount
of export turnover specified in the said certificate
bears to the total export turnover of the assessee in
respect of such tradi ng goods.

(1-A) Where the assessee, being a supporting
manuf acturer, has during the previous year, sold
goods or nerchandi se to any export house or
tradi ng house in respect of which the export house
or trading house has issued a certificate under the
proviso to sub-section (1), there shall, in accordance
with and subject to the provisions of this section, be
allowed in computing the total income of the
assessee, a deduction to the extent of profits,
referred to in sub-section (1-B) derived by the
assessee fromthe sale of goods or nerchandise to
the export house or trading house in respect of
which the certificate has been issued by the export
house or trading house.
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(3) For the purposes of sub-section (1), -

(a) where the export out of India is of goods or

nmer chandi se manufactured or processed by the
assessee, the profits derived from such export shal
be the anmount which bears to the profits of the

busi ness, the same proportion as the export

turnover in respect of such goods bears to the tota
turnover of the business carried on by the assessee;

(b) where the export out of India is of trading goods,
the profits derived fromsuch export shall be the
export turnover in respect of such tradi ng goods as
reduced by the direct costs and indirect costs
attributable to such export;

(c) where the export out of Indiia is of goods or
nmer chandi se manufactured [or processed] by the
assessee ‘and of trading goods, the profits derived
fromsuch export shall, -

(i) in respect of the- goods or nerchandise
manuf actured [or processed] by the
assessee, be the ampunt which bears to

the adjusted profits of the business, the
same proportion as the adjusted export
turnover in respect of such goods bears

to the adjusted total ‘turnover of the

busi ness carried on by the assessee; and

(ii) in respect of trading goods, be the
export turnover in respect of such trading
goods as reduced by the direct and

i ndirect costs attributable to export of
such trading goods :

Provi ded that the profits conputed
under clause (a) or clause (b) or
clause (c) of this sub-section shall be
further increased by the anount

whi ch bears to ninety per cent of any
sumreferred to in clause (iiia) (not
being profits on sale of a licence
acqui red fromany other person), and
clauses (iiib) and (iiic), of section 28,
the sane proportion as the export
turnover bears to the total turnover of
busi ness carried on by the assessee.

Expl anation : For the purposes of this sub-section,-

(a) "adjusted export turnover" means the export
turnover as reduced by the export turnover in
respect of trading goods;

(b) "adjusted profits of the business" neans the
profits of the business as reduced by the profits
derived fromthe business of export out of India of
tradi ng goods as conputed in the manner provided
in clause (b) of sub-section (3);

(c) "adjusted total turnover" neans the tota
turnover of the business as reduced by the export
turnover in respect of tradi ng goods;
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(d) "direct costs" nmeans costs directly attributable to
the tradi ng goods exported out of India including
the purchase price of such goods;

(e) "indirect costs" means costs, not being direct
costs, allocated in the ratio of the export turnover in
respect of trading goods to the total turnover;

(f) "trading goods" neans goods which are not
manuf actured or processed by the assessee.

(3A) For the purposes of sub-section (1A), profits
derived by a supporting manufacturer fromthe sale
of goods or merchandi se-shall be, -

(a) in a case where the business carried
on by the supporting manufacturer

consi sts excl usively of sale of goods or
ner chandi'se'to one or nore Export

Houses or Trading Houses, the profits of
t he busi ness;

(b) in a case where the business carried
on by the supporting nmanufacturer does

not consi st exclusively of sale of goods or
ner chandi se to one or nore Export

Houses or Tradi ng Houses, the anount

whi ch bears to the profits of the business
the sanme proportion as the turnover in
respect of sale to the respective Export
House or Tradi ng House bears to the tota
turnover of the business carried on by

t he assessee.

(4) The deduction under sub-section (1) shall not be
admi ssi bl e unl ess the assessee furnishes in the
prescribed form along with the return of incone,
the report of an accountant, as defined in the
Expl anati on bel ow sub-section (2) of section 288,
certifying that the deduction has been correctly
claimed in accordance with the provisions of this
section."

6. Learned counsel for the appellant submtted that a reading of

Section 80-HHC woul d show that where the assessee exports goods

manuf actured by him he woul d be covered by sub-section (3) (a)

and only the profits of such business would be taken into account.

Where the assessee exports only trading goods then the profits of

those goods only would be taken into account in sub-section (3)(b).

Sub-section (3)(c) dealt with a case where the assessee exported

goods manufactured by himas well as trading goods. In such a

case profits fromexport of goods manufactured by the assessee

were to be considered separately and the profits from export of

tradi ng goods were to be considered separately. If there were profits

fromboth then both the profits would be taken into consideration

If there were profits only in respect of one type of exports then those

profits coul d not be negatived or set off against the loss fromthe

ot her export. The word "and" in Section 80-HHC (3)(c) has to be

liberally construed and cannot be taken to mean that both the

profits have to be clubbed or considered together. Persons who earn

val uabl e forei gn exchange cannot be deprived of the benefits of his

export by adopting a construction which would defeat the very

purpose for which the provision has been enacted. The fact that

the word "and" does not nean that sub-clauses (3) (c)(i) and (ii) have
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to be taken together is clear fromthe fact that in other sections,
such as Section 80-HHD, the |egislature has used the words
"aggregate of". \Werever the |legislature intended that both were to
be taken together it has used words |ike "aggregate of". Wen the

| egi sl ature has not used such words, it necessarily neant that the
intention of the legislature was that the two are not to be taken
together, but that each has to be considered separately and on its
own. Aimbeing to give an incentive for earning foreign exchange,
so long as there was a profit fromexport either of self manufactured
goods or from export of trading goods deduction has to be given for
that profit by ignoring a loss in respect of other export.

7. The stand needs careful consideration. Undoubtedly, Section
80- HHC has been incorporated with a viewto providing incentive to

export houses. Even though a liberal interpretation has to be given
to such a provision, the interpretation has to be as per the wordings

of this section. If the wordings of the section are clear, then
benefits, which are not avail able under the section, cannot be
conferred by ignoring or msinterpreting words in the section. 1In

this case we are concerned with the wordings of sub-section (3)(c) of
Section 80-HHC. As noted earlier, sub-section (3)(a) deals with the
case where the export is only of self-nmanufactured goods. Sub-
section (3)(b) deals with the case where the export is only of trading
goods. Thus, when the |egislature wanted to take exports from self-
manuf act ured goods or tradi ng goods separately, it has already so
provided in sub-sections (3)(a) and (3)(b). It would not be denied
that the word "profit" in Section 80-HHC (1) -and Sections 80-

HHC(3) (a) or (3)(b)nmeans a positive profit. I'n other words, if there is
a loss then no deduction woul d be avail abl e under Section 80-HHC

(1) or (3)(a) or (3)(b). In arriving at the figure of positive profit, both
the profits and the | osses will have to be considered. |If the net
figure is a positive profit, then the assessee will be entitled to a
deduction. If the net figure is a |loss then the assessee will not be
entitled to a deduction. Sub-section (3)(c) deals with cases where
the export is of both self-manufactured goods as well as trading
goods. The opening part of sub-section (3)(c) states "profits derived
fromsuch export shall". Then follow clauses (i) and (ii). Between
clauses (i) and (ii) the word "and" appears. A plain reading of sub-
section (3)(c) shows that "profits from such exports" has to be
profits from exports of self-manufactured goods plus profits from
exports of trading goods. The profit is to be calculated in the
manner |aid down in Sections (3)(c)(i) and (ii). The openi ng words
"profit derived fromsuch exports" together with the word "and"
clearly indicate that the profits have to be cal culated by counting
both the exports. It is clear froma reading of sub-section (1) of
Section 80-HHC(3) that a deduction can be permitted only if there is

a positive profit in the exports of both self-manufactured goods as

wel | as trading goods. |If there is aloss in either of the two then that
| oss has to be taken into account for the purposes of conputing

profits.

8. Under Section 80-HHC(1), the deduction is to be given in
conputing the total income of the assessee. |In conputing the tota

i ncome of the assessee both profits as well as losses will have to be
taken into consideration. Section 80-AB is relevant. |t reads as
fol |l ows:

"80- AB. Where any deduction is required
to be nmade or allowed under any section
included in this Chapter under the heading
"C . Deductions in respect of certain incones
in respect of any incone of the nature specified
in that section which is included in the gross
total income of the assessee, then
not wi t hst andi ng anyt hi ng contai ned in that
section, for the purpose of conputing the
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deduction under that section, the anobunt of

i ncomre of that nature as conputed in
accordance with the provision of this Act
(before maki ng any deduction under this
Chapter) shall al one be deermed to be the
amount of income of that nature which is
derived or received by the assessee and which
is included in his gross total incone."
(enphasis in original)

9. Section 80-B(5) is also relevant. Section 80-B(5) provides that
"gross total inconme" neans total income conputed in accordance
with the provisions of the Income Tax Act.

10. Section 80-ABis also.in Chapter VI-A. It starts with the words
"where any deduction is required to be made or all owed under any
section included in this Chapter™. This would include Section 80-
HHC. Section 80-AB further provides that "notwi thstanding

anyt hing contained in that section". Thus Section 80-AB has been

gi ven an overriding effect over all other sections in Chapter VI-A.
Section 80-HHC does not provide that its provisions are to prevai
over Section 80-AB or over any other provision of the Act. Section
80- HHC woul d t hus be governed by Section 80-AB. Decisions of

the Bonbay High Court “in CIT v. Shirke Construction Equi pment

Ltd. (2000 (246) ITR 429) and the Kerala Hi gh Court in CIT v. T.C
Usha (2003 (132) Taxnman 297) to the contrary cannot be said to be
the correct law. Section 80-AB nakes it clear that the conputation
of incone has to be in accordance with the provisions of the Act. |If
the inconme has to be conputed in-accordance with the provisions of
the Act, then not only profits but also | osses have to be taken into
consi derati on.

11. Even under Section 80-HHC (3) (c) (i) the profit is to be
adjusted profit of business. The adjusted profit of the business
means a profit as reduced by the profit derived from busi ness of
exports out of India of trading goods. Thus in calculating the
profits under sub-section (3)(c)(i) one necessarily has to reduce
profits under sub-section (3)(c)(ii). As seen above, the term"profit"
nmeans positive profit. Thus if there is |oss then those |osses in
export of tradi ng goods have to be adjusted. They cannot be
ignored. A plain reading of Section 80-HHC nakes it clear that in
arriving at profits earned fromexport of both self-nmanufactured
goods and tradi ng goods, the profits and | osses in both the trades

have to be taken into consideration. |f after such adjustnments there
is a positive profit, the assessee would be entitled to deduction
under Section 80-HHC(1). |If there is a loss he will not be entitled to

any deducti on.

12. It was submitted that the word "profit" in Section 80-HHC

nmust have the same nmeaning in the entire section, and that as the

word profit in Section 80-HHC(1l) neans only positive profit, it wll

have the sanme nmeaning in Section 80-HHC(3)(c). It is subnmitted

that thus the word profit in Section 80-HHC(3)(c) would not include

| osses and if there are any |losses, they are to be ignored. The plea

is clearly without substance. Firstly, it is not necessary that the

word "profit" must have the same neaning. The neaning of the

word "profit" will depend on the context in which it is used. In

Section 80-HHC (1) it is admittedly used to indicate positive "profit”

because the deduction will only be of a positive profit. Section 80-

HHC(3) is the sub-section which provides how profits are to be

wor ked out in conputing total incone. For purposes of such

conputati on both profits and | osses have to be taken into account.

Thus the word "profit" in Section 80-HHC(3) will nean profits after

taking into account losses, if any. Mre inmportantly, in our view,
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the term"profit" in Section 80-HHC both in sub-section (1) and in
sub-section (3) nmeans a positive profit worked out after taking into
consi deration the losses, if any. Thus the word "profit" has the
same meaning in Sections 80-HHC(1) and (3).

13. In | PCA Laboratory Ltd. Vs. Dy. Conm ssioner of |ncone Tax,
Munbai, (2004) 12 SCC 742), after analyzing the position in the
manner done above, it was held that the profit as contenpl ated
under Section 80-HHC (1) and Section 80-HHC (3) means positive
profit. Said viewwas reiterated in Incone Tax O ficer, Bangal ore
Vs. I nduflex Products (P) Ltd., (2006 (1) SCC 458). W are in
respectful agreement with the view

14. Above being the position, there is no nerit in this appeal and
is dismssed accordingly with no order as to costs.
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