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S.B. SINHA, J :

1. Leave granted.

2. Whet her for the purpose of conputing the period of linitation

envi saged under Sub-section (2) of Section 263 of the Income Tax Act, 1961
(for short "the Act"), the date of order of assessment or that of the
reassessnent, is to be taken into consideration is the question involved in
this appeal which arises out of a judgment and order dated 18.01.2006
passed by a Division Bench of the Hi gh Court of Judicature at ©Madras

passed in Inconme Tax Appeal No. 1384 to 1386 of 2005.

3. The said question arises on the follow ng facts :
Respondent is a conpany incorporated under the Indian Conpanies
Act, 1956. It filed its returns for assessnment under the Act for the

assessment years 1994-95, 1995-96 and 1996-97 on 23.11.1994, 27.11.1995
and 26. 11. 1997 respectively. “Assessnment for the year 1994-95 was

conpl eted on 27.02.1997 and t hose of the Assessnent Years 1995-96 and
1996- 97 were conpleted on 12.05.1997 and 30.03. 1998 respectively. In the
said orders of assessnent, the assessee’s return-under the Head ' Lease
Equal i zati on Fund’ was accepted. However, proceedi ngs for reassessnent
were initiated by the assessing officer on 05.03.2004. Oders of
reassessnent were passed on 28.03.2002. Proceedi ngs for reassessnent,
however, were initiated only in respect of three itens, viz., (i), the expenses
clainmed for share issue, (ii), bad and doubtful debts and (iii), excess
depreci ation on gas cylinders and goods contai ners.

Al t hough the assessee’s return in respect of |ease equalization was
not the subject matter of the reassessment proceedings, the Conm ssioner of
I ncome Tax purported to invoke his revisional jurisdiction in terns of
Section 263 of the Act and by an order dated 29.03.2004 held as under

"5. In short, fromthe exanple given it is the

depreci ation on the | eased assets that is clanmed as

Book Depreciation and disallowed in the

conput ati on of inconme, the assessee sought to

claimin the formof Lease Equalisation fromthe

| ease rentals by virtue of the guidelines note of the

Institute of Chartered Accountants of |ndia.

* k% * k% * k%

7. Since the assessee has not given the conplete

details, the nethod adopted by the assessee in

arriving at the correct profit for the corresponding

year cannot be checked. | clearly feel that the

orders by the Assessing Officer are prejudicial to

the interest of the revenue as the | ease rentals had
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not been properly brought to tax. Hence, all the
three assessnents are reopened u/s 263 and the
Assessing Officer is directed to check and assess
the lease rentals from Lease equalisation fund, if
any, and to bring to tax the same for all the above
three years.”

Pursuant to or in furtherance of the said order, reassessment
proceedi ngs were carried out in respect of the aforenentioned assessnent
years by the Assistant Conmi ssioner of Income Tax only in respect of the
i ncome on equalization reserve stating:

"I have considered the various argunents of the
assessee’s representative and | am satisfied that
the deduction made fromthe gross |ease rent is
only a provisional and not an actual expenditure
and therefore the same is to be disallowed and
added to the incone returned\ 005"

The matter came up for consideration before the Incone Tax
Appel | ate Tri bunal wherein the contention of the respondent that the said
pur ported proceedi ngs under Section 263 of the Act were barred by
limtation, found favour with, opining:

"6. We have carefully gone through the record and
consi dered the rival submissions. In our view, the
contentions of the Assessee deserve to succeed.

The facts of the case clearly show the claim of

| ease equalisation fund, if at all accepted, is an
error commtted by the Assessing Oificer in his
order passed under Sec. 143 (3) of the Act for the
Asst. Year 94-95 on 27.2.97, for the Asst. Year 95-
96 on 12.5.97 and for the Asst. Year on 30.3.98.
The Assessee, no doubt, took up these assessnents
in appeal before the CIT (Appeals) and thereafter
the assessnent itself was subject to proceedi ngs
under Sec. 148 and ultimtely, the orders of
reassessnent were framed on 28.3.2002. Al the
subsequent events are in respect of matters other
than the all owance of |ease equalization fund. 1In
ot her words, the error, if any, has been comitted,
it was done in the order of the Assessing O ficer
passed Asst. the year 97-98. Therefore, these
orders very nuch subsist despite the subsequent
proceedi ngs under sec. 148 of the Act."

The | earned Tribunal referred to several decisions of this Court and
other High Courts for arriving inter alia at the follow ng concl usion:
"8. In the light of the above decisions and
authorities, we are of the opinion that the
i mpugned order passed under Sec. 263 on
29.03.2004 are clearly barred by limtation with
reference to the orders passed under Sec. 143 (3)
by the Assessing O ficer for the above Asst. years
on 27.2.97; 25.12.97 and 30. 3.98 respectively.

Accordingly, the orders of the CIT under Sec. 263
are vacated and the ground taken by the Assessee
is allowed."

Revenue preferred an appeal thereagainst before the H gh Court
whi ch was dism ssed by a Division Bench stating:
"2. Learned Senior Central Governnent Standing
Counsel submits that the very same i ssue has been
rai sed and deci ded by the Court agai nst the
Revenue in the case of CW' Vs. A K. Thanga
Pillai (252 I TR 260)."
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Aggri eved by and dissatisfied therewith, the Revenue is before us.
4, M. Rajiv Dutta, |earned senior counsel appearing on behalf of the
appel l ant in support of the appeal inter alia would subnit that having regard
to the Expl anation appended to Sub-section (3) of Section 263 of the Act as
also in view of the doctrine of merger, the Tribunal commtted a manifest
error in passing the inmpugned judgment insofar as it failed to take into
consideration that in |law conputation of period of limtation was to
conmence fromthe date of passing of the order of reassessment viz.,
28.03.2002 and not fromthe date of the initial assessnment, and as the
proceedi ng under Section 263 was initiated on 05.03.2004, the provision of
sub-section (2) of Section 263 would not be attracted in the instant case.
Strong reliance in this behalf has been placed on Hnd Wre Industries Ltd.
v. Conmm ssioner of Inconme Tax [212 | TR 639].

5. M. Anil Diwan, |earned senior counsel appearing on behalf of the
respondent \026 assessee, on the other hand, subnmitted:

(i) The income head ’'| ease equalization fund” being not the subject
matter of the reassessnment proceedings, the doctrine of nerger

wi Il have no application in the instant case and in that view of

the matter, the inpugned order of the Tribunal as al so the High
Court is ‘unassailable.

(ii) The issue has rightly been held by the H gh Court to be
squarely covered by the decision of the Madras Hi gh Court in
Conmi ssi oner of Wealth-Tax v. A K. Thanga Pillai [252 ITR

260] .

6. Bef ore enbar ki ng upon the rival contentions of the parties raised
before us, we may notice the relevant part of Section 263 of the Act which is
as under:

"263. Revision of orders prejudicial to revenue -

(1) The Conmi ssioner may call for and exam ne

the record of any proceedi ng under this Act, and if

he considers that any order passed therein by the

Assessing Officer is erroneous in so far as it is

prejudicial to the interests of the revenue, he may,

after giving the assessee an opportunity of being

heard and after making or causing to be made such

inquiry as he deens necessary, pass-such order

thereon as the circunstances of the case justify,

i ncludi ng an order enhancing or nodifying the

assessment, or cancelling the assessnent and

directing a fresh assessnent.

Expl anati on. - For the renoval of doubts, it is

hereby declared that, for the purposes of this sub-

section, -

* k% * k% * k%
(a)

(b) * k% * k% * k%

(c) where any order referred to in this sub-
section and passed by the Assessing O ficer had
been the subject matter of any appeal filed on

or before or after the 1st day of June, 1988, the
powers of the Comm ssioner under this sub-
section shall extend and shall be deened

al ways to have extended to such matters as had
not been consi dered and deci ded in such appeal

(2) No order shall be made under sub-section (1)
after the expiry of two years fromthe end of the
financial year in which the order sought to be
revi sed was passed.

(3) Notwi thstandi ng anyt hing contained in sub-
section (2), an order in revision under this section
may be passed at any tine in the case of an order
whi ch has been passed in consequence of, or to
give effect to, any finding or direction contained in
an order of the Appellate Tribunal, the Hi gh Court
or the Suprene Court.

Expl anation.-1n conputing the period of linitation
www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 340 SCpage 4 of 8

for the purposes of sub-section (2), the tine taken
in giving an opportunity to the assessee to be
reheard under the proviso to section 129 and any
peri od during which any proceedi ng under this
section is stayed by an order or injunction of any
court shall be excluded."”

7. A bare perusal of the order passed by the Conm ssioner of I|ncone
Tax woul d clearly denmonstrate that only that part of order of assessnent
which related to | ease equalization fund was found to be prejudicial to the
i nterest of the Revenue. The proceedings for reassessnent have nothing to
do with the said head of income. Doctrine of nerger, therefore, would not
apply in a case of this nature.

8. Furthernore, Explanation (c) appended to Sub-section (1) of Section
263 of the Act is clearand unanbi guous as in terns thereof doctrine of
nmerger applies only in respect of such itenms which were the subject matter
of appeal and not which were not. The question came up for consideration
bef ore this Court in Conm ssioner of |Income Tax v. Sun Engi neering

Works P. Ltd. [198 I'TR 297]. Therein the assessee raised a contention that
once juri'sdiction under Section 147 of the Act is invoked, the whole
assessment _proceedi ng became reopened, which was negatived by the court
opi ni ng:

"Section 147, which is subject to Section 148,

di vi des cases of income escaping assessment into

two clauses i.e. viz. (a) those due to the non-

subm ssion of return of income or non-disclosure

of true and full facts and (b) other instances.

Expl anation (1) defines as to what constitutes

escape of assessment. In order to invoke

jurisdiction under Section 147(a) of the Act, the

| TO nust have reason to believe that sone inconme

chargeabl e to tax of an assessee has escaped

assessment by reason of the omission or failure on

the part of the assessee either to nmake a return

under Section 139 for the relevant assessnent year

or to disclose fully and truly material facts

necessary for the assessnent for that year. Both the

conditions nmust exist before an I'TO can proceed to

exercise jurisdiction under Section 147(a) of the

Act. Under Section 147(b) the Incone-tax O ficer

al so has the jurisdiction to initiate proceedi ngs for

reassessnent where he has reason to believe, on

the basis of information in his possession, that

i ncomre chargeable to tax has been either under-

assessed or has been assessed at too |ow a rate or

has been made the subject of excessive relief under

the Act or excessive |oss or depreciation allowance

has been computed. In either case whether the

I ncome-tax O ficer invokes his jurisdiction under

Clause (a) or Cause (b) or both, the proceedi ngs

for bringing to tax an 'escaped assessment’ can

only conmence by issuance of a notice under

Section 148 of the Act within the tine prescribed

under the Act. Thus, under Section 147, the

assessing officer has been vested with the power to

"assess or reassess" the escaped incone of an

assessee. The use of the expression "assess or

reassess such i ncone or reconpute the |oss or

depreci ation all owance" in Section 147 after the

conditions for reassessnent are satisfied, is only

relatable to the preceding expression in C auses (a)

and (b) viz., "escaped assessnent". The term
"escaped assessnent” includes both "non-
assessment" as well as "under assessnent”. Income

is said to have "escaped assessnent” within the .
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neani ng of this section when it has not been
charged in the hands of an assessee in the rel evant
year of assessnment. The expression "assess" refers
to a situation where the assessnment of the assessee
for a particular year is, for the first tine, made by
resorting to the provisions of Section 147 because
the assessnment had not been made in the regul ar
manner under the Act. The expression "reassess"
refers to a situation where an assessment has

al ready been nmade but the Incone-tax O ficer has,
on the basis of information in his possession,
reason to believe that there has been under
assessment on account of the existence of any of
the grounds contenpl ated by the provisions of
Section 147(b) read with the Explanation (I)
thereto."

9. We may at this juncture also notice the decision of this Court in H nd
Wre Industries Ltd (supra) wherein the decision of this Court in V.
Jagannmohan Rao v.  CIT and CEPT [75 ITR 373] interpreting the provisions
of Section 34 of the Act was reproduced whi ch reads as under

"Section 34 in terns states that once the Incone-

tax officer decides to reopen the assessnent, he

could do so within the period prescribed by serving

on the person liable to pay tax a notice containing

all or any of the requirenents which may be

included in a notice under section 22(2) and may

proceed to assess or reassess such -incone, profits

or gains. It is, therefore, manifest that once

assessment is reopened by issuing a notice under

sub-section (2) of section 22, the previous

under assessnment is set aside and the whole

assessment proceedi ngs start afresh. ~\Wen once

val id proceedings are started under section

34(1)(b), the Inconme-tax O ficerhad not only the

jurisdiction, but it was his duty to levy tax on the

entire income that had escaped assessnment during

that year."
10. There may not be any doubt or dispute that once an order of
assessment is reopened, the previous underassessnment will be held to be set

asi de and the whol e proceedi ngs woul d start afresh but the same woul d not
nean t hat even when the subject matter of reassessnent is distinct and
different, the entire proceedi ng of assessnment would be deened to have been
reopened.
11. In Sun Engi neering Wirks P. Ltd (supra) also, V. Jagannohan Rao
(supra) was noticed stating:
"The principle laid down by this Court in
Jagannohan Rao’s case, therefore, is only to the
extent that once an assessnent is validly reopened
by issuance of a notice under Section 22(2) of the
1922 Act (corresponding to Section 148 of the
Act) the previous under assessment is set aside and
the 1TO has the jurisdiction and duty to levy tax on
the entire income that had escaped assessnent
during the previous year\005The judgnent in
Jagannmohan Rao’s case, therefore, cannot be read
to inply as laying down that in the reassessnent
proceedings validly initiated, the assessee can seek
reopeni ng of the whol e assessment and claim
credit in respect of itens finally concluded in the
original assessnent. The assessee cannot claim
reconputation of the income or redoing of an
assessnment and be all owed a clai mwhich he either
failed to make or which was otherw se rejected at
www.taxcode.in
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the time of original assessnment which has since
acquired finality. O course, in the reassessnent
proceedings it is open to an assessee to show that
the incone alleged to have escaped assessnment has
intruth and in fact not escaped assessnent but that
the sanme had been shown under sone

i nappropriate head in the original return, but to
read the judgnent in Jagannbhan Rao's case, as if

| ayi ng down that reassessment w pes out the

original assessnent and that reassessnment is not
only confined to "escaped assessnent" or "under
assessment™ but to the entire assessnment for the
year and starts the assessnent proceedi ng de novo
giving the right to an assessee to reagitate matters
whi ch he had | ost during the original assessnent
proceedi ng, which had acquired finality, is not

only erroneous but al so agai nst-t he phraseol ogy of
Section 147 of the Act and the object of
reassessnent proceedi ngs. Such an interpretation
woul d be reading that judgnent totally out of
context in which the questions arose for decision in
that case. It is neither desirable nor permssible to
pi ck out a word or a sentence fromthe judgnment of
this Court, divorced fromthe context of the
guestion under consideration and treat it to be the
conplete 'l aw declared by this Court. The

j udgrment rmust be read as a whole and the
observations fromthe judgnment have to be

considered in the light of the questions which were
before this Court. A decision of this Court takes.its
colour fromthe questions involved in the case in
which it is rendered and while applyingthe

decision to a later case, the courts nust carefully
try to ascertain the true principle |laiddown by the
decision of this Court and not to pick out words or
sentences fromthe judgment, divorced fromthe
context of the questions under consideration by

this Court, to support their reasoni ngs\ 005"

It was furthernore hel d:
"As a result of the aforesaid discussion, we find
that in proceedi ngs under Section 147 of the Act,
the Incone Tax Officer may bring to charge itens
of incone which had escaped assessnent ot her
than or in addition to that itemor itens which have
led to the i ssuance of notice under Section 148 and
where ressessnment i s nmade under Section 147 in
respect of incone which has escaped tax, the
Income Tax O ficer’s jurisdiction is confined to
only such incone which has escaped tax or has
been under-assessed and does not extend to
revi sing, reopening or reconsidering the whole
assessment or permtting the assessee to reagitate
guesti ons which had been decided in the origina
assessment proceedings. It is only the under-
assessnent which is set aside and not the entire
assessment when reassessnment proceedi ngs are
initiated. The Income Tax O ficer cannot make an
order of reassessnent inconsistent with the origina
order of assessnent in respect of metters which are
not the subject-matter of proceedi ngs under
Secti on 147\ 005"

12. W may at this juncture also take note of the fact that even the
Tri bunal found that all the subsequent events were in respect of the natters
ot her than the allowance of 'l ease equalization fund'. The said finding of
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fact is binding on us. Doctrine of nmerger, therefore, in the fact situation
obt ai ni ng herein cannot be said to have any application whatsoever. It is not
a case where the subject nmatter of reassessnent and subject matter of
assessment were the sane. They were not.

13. It may be of some interest to notice that a simlar contention raised at
the instance of an assessee was rejected by a 3-Judge Bench of this Court in
Conmi ssi oner of Incone-Tax v. Shri Arbuda MIls Ltd. [231 ITR 50]. This
Court took note of the amendnent nade in Section 263 of the Act by the

Fi nance Act, 1989 with retrospective effect fromJune 1, 1988, inserting
Expl anation (c) to Sub-section (1) of Section 263 of the Act stating:

"The consequence of the said anendment made

with retrospective effect is that the powers under

section 263 of the Conmi ssioner shall extend and

shal | be deenmed al ways to have extended to such

matters as had not been- considered and decided in

an appeal. Accordingly, even.in respect of the

aforesaid three itens, the powers of the

Comm ssi oner under section 263 shall extend and

shal | be deenmed al ways to have extended to them

because t'he sanme had not been consi dered and

decided in the appeal filed by the assessee. This is

sufficient to answer the question which has been

referred.”

We, therefore, ‘are clearly of the opinion that in a case of this nature,
the doctrine of nerger will have no application.
14. The Madras High Court in A K Thanga Pillai (supra), in our opinion
has rightly considered the matter albeit under Section 17 of the Walth Tax
Act, 1957 which is in pari materia with the provisions of the Act. Relying
on Sun Engi neering Wrks P. Ltd (supra), it was held:
"Under section 17 of the Wealth-tax Act, 1957,
even as it is under section 147 of the lIncone-tax
Act, proceedings for reassessnent can be initiated
when what is assessable to tax has escaped
assessnment for any assessnent year. The power to
deal with underassessment and the scope of
reassessnent proceedi ngs as explained by the
Supreme Court in the case of Sun Engineering
[1992] 198 ITR 297, is in relation to that which
has escaped assessnent, and does not extend to
reopening the entire assessment for the purpose of
redoi ng the sanme de novo. An assessee cannot
agitate in any such reassessnent proceedi ngs
matters formng part of the original assessnent
which are not required to be dealt with for the
purpose of levying tax on that which had escaped
tax earlier. Cases of underassessnent are al so
treated as instances of escaped assessnent.
The order of reassessnment is one which deals with
the assessnent already made in respect of itens
which are not required to be reopened, as al so
matters which are required to be dealt with in order
to bring what had escaped in the earlier order of
assessnment, to assessnment. An assessee who has
failed to file an appeal against the original order of
assessnent cannot utilise the reassessnent
proceedi ngs as an occasion for seeking revision or
revi ew of what had been assessed earlier. He my
only question the extent of the reassessment in so
far as the escaped assessnent is concerned.
The Revenue is sinilarly bound\ 005"

The sane principle was reiterated by a Division Bench of the Calcutta
Hi gh Court in Comm ssioner of |nconme-Tax v. Kanubhai Engi neers (P.) Ltd.
[241 | TR 665].
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15. We, therefore, are clearly of the opinion that keeping in view the facts
and circunstances of this case and, in particular, having regard to the fact
that the Conmi ssioner of Incone Tax exercising its revisional jurisdiction
reopened the order of assessnent only in relation to | ease equalization fund
whi ch being not the subject of the reassessment proceedings, the period of
[imtation provided for under Sub-section (2) of Section 263 of the Act

woul d begin to run fromthe date of the order of assessnent and not fromthe
order of reassessnent. The revisional jurisdiction having, thus, been

i nvoked by the Comm ssioner of Incone Tax beyond the period of

[imtation, it was wholly without jurisdiction rendering the entire proceeding
anullity.

16. The Tribunal and the Hi gh Court, therefore, in our opinion were
correct in passing the inpugned judgment. The appeal, therefore, being

devoid of any nerit is dismssed with costs. Counsel’s fee assessed at Rs.

25, 000/ -.
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