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1. Leave granted.

2. The assesseeis in appeal before us aggrieved by and dissatisfied with
a judgrment dated 29.9.2005, passed by a Division Bench of the Karnataka

Hi gh Court in | TRC No.492 of 1998 whereby and whereunder answer to the

foll owi ng question was rendered in the negative.

"Whet her, on the facts and in the circunstances of

the case, the Tribunal was right in holding that

penalty u/s.271(1)(C) was not exigible in the

present case?"

3. Shorn of all unnecessary details the fact of the natter is as under
Appel lant is an individual. He is an engineering graduate. Apart from
his incone by way of salary, he was having shares of profit of a nunber of
firms besides income fromproprietorship business.” He has al so earned
inconme fromdividend and interest. The banker of the assessee was the
Syndi cate Bank. A power of attorney was given by the appellant inits
favour. The shares of the conpani es which the appell ant owned were
| odged with and in custody of the said Bank. Under his instructions, the
Bank used to purchase shares of various conpanies and kept with it the
physi cal possession thereof. It has also sold the shares of the appellant and
delivered the same to the brokers or the parties and al so used to pay or
receive the sale proceeds and deposit the sane in the bank account. The said
arrangenent continued for a nunber of years in the past.
Tax matters of the appellant were being | ooked after for a nunber of
years by the Law Agency Division of the Syndicate Bank, Manipal, which
was aut horised to file the returns of incone before the tax authorities
representing the assessee herein. For the assessnent year 1985-86 the return
of incone on behalf of the appellant was filed on 13.2.1989. Respondent,
however, being not satisfied with the return, called for better particulars of
i nvest ments made by the appellant, whereupon a revised return was filed on
12.1.1990 furnishing all the requisite particulars to the Departrment. An
application was filed by himbefore the Settl enent Comni ssion on or about
17.1.1990 for settlenent of the taxes due which was, however, rejected by
an order dated 26.9.1990. Appellant, thereafter, filed a second revised
return, upon which assessnment was nade by the Assessing Officer. The said
revised return was accepted by the Assessing O ficer. However, a
proceedi ngs for inmposition of penalty in terns of Section 271(1)(C) of the
I ncome Tax Act was initiated. In the cause shown by the appellant a
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contention was raised that he had acted bona fide as the tax affairs were
bei ng | ooked after by the professional group working with the Syndicate
Bank. The said contention was not accepted by the Assessing Authority.

4. The I ncome Tax Appellate Tribunal, however, considered the entire
mat eri al s brought on records and inter alia opined
(1) VWhen on di scovery, sone om ssion or some wong statenment in

the original return is found, a penalty proceeding for conceal nent

of any particulars of income or furnishing inaccurate particulars of

such incone as contenpl ated under Section 271(1)(C) of the

I ncome Tax Act may not be attracted.

(2) The revised return having been accepted by the Departnent and

the penalty having not been inposed with reference to the origina

return filed by assessee, he cannot be considered to be guilty of

conceal nent of incone.

(3) The fault, if any, was with his tax counsel and even the said tax
counsel viz. the Syndicate Bank, cannot be said to have acted in a

mal a fide manner in preparing the return of income of the assessee
wongly. The bona fides of the assessee are proved by the facts

and circunstances of the case.

5. A reference was nade to the High Court at the instance of the revenue
in respect of the followi ng question

"Whet her on the facts and in the circunstances of

the case, the Tribunal was right in holding that

penalty u/s. 271(1)(C) was not exigible in the

present case?"

6. The Hi gh Court conpared the returns filed by the appellant under
the I ncone Tax Act and the Wealth Tax Act and arrived at the foll ow ng
deci sion :

"The principal is responsible for all the act done by
the agent. That apart, in the case on hand there is
no material to show that the agent has acted in
excess of his authority or in disobedience of the
authority given by the principal: The stand taken

by the Bank manifestly nakes it clear to us that

they prepared the return of income on the basis of

i nformation furnished by the assessee. The

assessee i s an engi neer and a tax payee for a

nunber of years cannot contend that he signed the
return of income by believing his power of

attorney holder. This contention of the assessee
cannot be believed for the reason that in his

revised return dated 12.1.1990 again declared a

| oss of Rs.1,04,531/- and did not adnmit the capita
gai ns and other incone. The first appellate
authority rightly holds that if the explanation of
assessee i s accepted then every tax evader could

take shelter by shifting the blanme on his clerk and
accountants who invariably prepare the return for
them The contention of the assessee that because

of the negligence on the part of the Bank the

m st ake of conceal nent has crept in is not
acceptable.”

7. M. G Sarangan, |earned senior counsel appearing on behalf of the

appel l ant, would subnmit that the Tribunal having arrived at a finding of fact

that the appellant was not guilty of deliberate conceal nent of his incone and

thus, having no nens rea in this behalf, the inmpugned judgnent cannot be

sustained. In any event, it was urged, no specific question having been

referred as to whether the findings of the Tribunal are perverse or not, the

Hi gh Court conmitted a nanifest error in differing with the findings of fact

arrived at by the Tribubnal

8. M. B. Datta, |earned Additional Solicitor General appearing on
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behal f of the respondent, on the other hand, would submit that the Assessing
Authority as al so the Conmi ssioner of |Incone Tax having arrived at a

finding of fact that the appellant was guilty of deliberate conceal nent of his
i ncome, the Tribunal was not correct in interfering therewth.

9. Ref erence of the question to the Hi gh Court as noticed herei nbefore
was general in nature. No question was referred as to whether the finding of
the Tribunal was perverse or not. Existence of nens rea is essentially a
qguestion of fact. The Tribunal alone, as the highest authority enpowered to
determ ne the question of fact, would be entitled to go thereinto. W my,
however, hasten to add that the sane woul d not nean that the Hi gh Court

will have no jurisdiction in this behalf. The H gh Court, it is well known,
should not ordinarily disturb the finding of fact arrived at by the Tribunal
Question of |aw should generally arise only accepting the finding of fact to
be correct.

10. I n Comi ssi onerof |ncome-Tax v. Mikundray K. Shah (2007)

290 I TR 433, this Court observed thus :

"The above two judgnents indicate that the

guestion as to whether payment made by the

conpany is for the benefit of the assessee is a

qguestion of fact.” In this case, the Tribunal has

concl uded -t hatt he paynent routed through MKF

and MKI was for the benefit of the assessee. This

was a finding of fact. 1t was not perverse.

Therefore, the H gh Court should not have

interfered with the said finding."

11. In K Ravindranathan Nair v. Comni ssioner of |ncome-Tax (2001
(247) ITR 178, a three-Judge Bench of this Court opined

"The only jurisdiction of the H gh Court in a

reference application is to answer the questions of

| aw that are placed before it. It is only when a

finding of the Tribunal on fact is challenged as

bei ng perverse, in the sense set out above, that a

guestion of |aw can be said to arise."

12. Yet again in Century Flour MIIs Ltd. v. Conmi ssioner of |ncone-
Tax 2001 (247) ITR 276, it was observed by this Court

"W have perused the order of the H gh Court and

heard | earned counsel and are in no doubt that the

H gh Court was right. The Appellate Tribuna

having arrived at the finding of conceal nent of

incone on the basis of the material on record, no

guestion of |aw arose, reference of which could be

called for."

13. It is, therefore, trite that if an explanation given by the assessee with
regard to the mistake committed by himhas been treated to be bona fide and
it has been found as of fact that he had acted on the basis of wong | ega
advice, the question of his failure to discharge his burden in ternms of
expl anati on appended to Section 271(1)(C) of the Inconme Tax Act woul d not
ari se.
14. In Dilip N. Shroff v. Joint Conm ssioner of |ncone-Tax, Minba
(CGivil Appeal Arising out of SLP (C) No.26831/2004) delivered today, this
Court observed.

"The expression "conceal" is of great
i mportance. According to Law Lexicon, the word
"conceal " neans:
"to hide or keep secret. The word "conceal" is con
plus celare which inplies to hide. It neans to hide or
wi t hdraw from observation; to cover or keep from
sight; to prevent the discovery of; to w thhold
know edge of. The of fence of conceal ment is,
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thus, a direct attenpt to hide an item of inconme or
a portion thereof fromthe know edge of the
i ncome tax authorities.”

In Webster’s Dictionary, "inaccurate" has
been defined as:
"not accurate, not exact or correct; not according
to truth; erroneous; as an inaccurate statenment,
copy or transcript."

15. It signifies a deliberate act of om ssion on the part of the assessee.
Such del i berate act nust be either for the purpose of conceal nent of income
or furnishing of inaccurate particulars.

16. The term ’'inaccurate particulars’ is not defined. Furnishing of an
assessnment of value of the property nmay not by itself be furnishing of
i naccurate particul ars. Even if the explanations are taken recourse to, a

finding has to be arrived at having regard cl ause (a) of Explanation 1 that the
Assessing O ficer is required to arrive at a finding that the explanation

of fered by an assessee, in the event, he offers one was fal se. He must be
found to have failed to prove that such explanation is not only not bona fide
but all the facts relating to the sane and material to the i nconme were not

di scl osed by him Thus, apart from his explanation being not bona fide, it
shoul d be found as of fact that he has not disclosed all the facts which was
material to the conputation of his incone.

17. The expl anation having regard to the decision of this Court nust be
preceded by a finding as to how and as to in what manner he furnished the
particulars of his incone. It is beyond any doubt or dispute that for the said

purpose the Inconme Tax Officer nust arrive at its satisfaction in this behalf.
[ See Conmi ssioner of lncome Tax v. -Ram Conmerci al Enterprises Ltd.,

246 | TR 568 and Di wan Enterprises v. Comm ssioner of |Income Tax, 246

| TR 571].

18. The order inposing penalty is quasi-crimnal in nature and, thus,
burden lies on the departnment to establish that the assessee had conceal ed his
income. Since burden of proof in penalty proceedings varies fromthat in the
assessment proceeding, a finding in an assessment proceeding that a

particul ar receipt is income cannot autonatically be adopted, though a
finding in the assessnent proceeding constitute good evidence in the penalty

proceeding. 1In the penalty proceedings, thus, the authorities must consider
the matter afresh as the question has to be considered froma different angle.
19. It is nowa well-settled principle of Iaw that the nore is the stringent

law, nore strict construction thereof would be necessary. ~Even when the
burden is required to be discharged by an assessee, it would not be as heavy
as the prosecution. [See P.N. Krishna Lal and Othersv. Govt. of Kerala and
Anot her, 1995 Supp (2) SCC 187]

20. The omi ssion of the word "deliberate", thus, nmay not be of much

signi ficance.

21. Section 271(1)(c) remains a penal statute. Rule of strict construction
shall apply thereto. Ingredients of inposing penalty remains the sane. The

purpose of the legislature that it is meant to be deterrent to tax evasion is
evi denced by the increase in the quantum of penalty, from 20% under the
1922 Act to 300%in 1985.
22. " Conceal nent of inconme’ and ’'furnishing of inaccurate particulars’
carry different connotations. Concealnment refers to deliberate act on the part
of the assessee. A nere om ssion or negligence would not constitute a
del i berate act of suppressio veri or suggestio falsi.
23. We nmay notice that in Conmi ssioner of |ncone-Tax v. Jeevan La
Sah 1994 (205) I TR 244, this Court dealt with the anendnent of Section
271(1)(C) made in the year 1964 to hold
"Even after the anendment of 1964, the penalty
proceedings, it is evident, continue to be pena
proceedings. Simlarly, the question whether the
assessee has conceal ed the particulars of his
i ncome or has furnished inaccurate particul ars of
his incone continues to renmain a question of fact.
VWet her the Expl anation has made a difference is
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\ 026 while deciding the said question of fact the
presunption created by it has to be applied, which
has the effect of shifting the burden of proof. The
entire material on record has to be considered
keeping in mnd the said presunption and a

finding recorded.”

24. The question came for consideration of this Court yet again in K C.
Buil ders and Anr v. Assistant Comm ssioner of |ncome-Tax 2004 (265)
| TR 562 = (2004) 5 SCC 731), wherein it was held

"One of the amendnents made to the

abovenenti oned provisions is the om ssion of the

word 'deliberately’ fromthe expression

"del i berately furnished inaccurate particul ars of

such incone’. It isinplicit in the word

"conceal ed’ that there has been a deliberate act on

the part of the assessee. The neaning of the word

"conceal nent’ as found in Shorter Oxfort English

Dictionary, third edition, Volune I, is as follows :

"In lLaw, the intentional suppression of truth
or fact known, to the injury or prejudice of
anot her .’

The word ' concealnent’ inherently carried
with it the elenment of ‘mens rea. Therefore, the
nere fact that some figure or some particulars have
been disclosed by itself, even if it takes out the
case fromthe purview of non-disclosure, it cannot
by itself, even if it takes out the case fromthe
purvi ew of non-discl osure, it cannot by itself take
out the case fromthe purview of non-disclosure, it
cannot by itself take out the case fromthe purview
of furnishing inaccurate particulars.” Mre
om ssion fromthe return of an item of receipt does
nei t her amount to conceal ment nor del iberate
furni shing of inaccurate particulars of incone
unl ess and until there is sone evidence to show or
sone circunstances found fromwhich it can be
gat hered that the omi ssion was attributable to an
intention or desire on the part of the assessee to
hi de or conceal the inconme so as to avoid the
i mposition of tax thereon. In order that a penalty
under Section 271(1)(iii) nmay be inposed, it has to
be proved that the assessee has consci ously nade
the conceal nent or furnished inaccurate particulars
of his incone."

25. The said principle has been reiterated in Ms Virtual Soft Systens
Ltd. v. Conmi ssioner of Incone Tax, Del hi 2007 (2) SCALE 612, where

it was held

"24. Section 271 of the Act is a penal provision and there

are well established principles for the interpretation of

such a penal provision. Such a provision has to be

construed strictly and narromy and not widely or with

the object of advancing the object and intention of the

| egi sl ature.”

26. Referring to a large number of decisions, it was furthernore
observed
"27. Every statutory provision for inposition of
penalty has two distinct conponents:
(1) That which | ays down the conditions for
i mposi tion of penal ty.
(ii) That whi ch provides for computation of the
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guantum of penalty.

Section 271(1)(c) and clause (iiii) relate to the conditions
for inposition of penalty, whereas, on the other hand

Expl anation 4 to Section 271(1)(c) relates to the
conput ati on of the quantum of penalty.

28. The provisions of Section 271(1)(c)(iii) prior to
1.4.1976, and after its amendnment by the Finance Act,

1975 with effect from1.4.1976, |ater provisions being
applicable to the assessnment year in question, being
substantially the same except that in place of the word
"incone’ in sub clause (iii) to sub clause (c) of Section
271 prior to its amendnment by Finance Act, 1975, the
expression "anmpunt of tax sought to be evaded" have

been substituted. Explanation 4 inserted for the purpose
of clause (iii) where the expression "the anpunt of tax
sought to be evaded", was inserted had in fact nmade no
difference in so far as the main criteria, nanely, absence
of tax continued to exist, prior to or after 1.4.1976,
changi ng only the measure or the scale as to the working
of the penalty which earlier was with reference to the
"income’ and after the anendnent related to the ’'tax
sought to be evaded’. The sine qua non which was there
prior or after the anmendment on 1.4.1976 to the fact that
there nmust be a positive-incone resulting in tax before
any penalty could be |evied continued to exist. The
penalty inmposed was in "addition to any tax’. |If there was
no tax, no penalty could be |evied. The return filed
declaring | oss and assessnent nade at a reduced | oss did
not warrant any |evy of penalty w thin the meaning of
Section 271(1)(c)(iii) with or wthout Explanation 4."

27. I n Conmi ssioner of |ncome Tax, lIndore'v. Suresh Chandra Mta

(2003) 11 sSCC 729, whereupon M. Datta, |earned Additional Solicitor

General relied, no reason was assigned and only the order of the H gh Court

was not interfered with. Therein, it appears, the assessee pleaded that he had
submitted the revised return of income which was not found to be sufficient.

28. In M Janardhana Rao v. Joint Comm ssioner of Income Tax

(2005) 2 SCC 324, whereupon again reliance was placed by M. Datta, this

Court was concerned with the meaning of the substantial question of |aw as
obtaining in Section 271A of the Income Tax Act. W are not concerned

with the said question in the present case.

29. It is not a case where penalty has been inposed for breach of
contravention of a comercial statute where lack of or intention to

contravene or existence of bona fie may not be of much inportance. It is

al so not a case where penalty is nandatorily inpossible. It was, therefore

not a case where the enabling provision should have been invoked.

30. For the reasons aforenentioned the inpugned judgnment cannot be

sustai ned which is set aside accordingly. The appeal is allowed. However,

in the facts and circunstances of this case, there shall be no order as to costs.
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