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S.B. SINHA, J.
1. Leave granted.

2. Interpretation and application of the provisions of Voluntary D scl osure
of Inconme Schene falls for our consideration in this appeal which arises
out of the judgnent dated 19.7.2005 passed by the Hi gh Court of Judicature
at Bonmbay in Wit Petition (Civil) No. 918 of 2005 dism ssing the wit
petition filed by the appellant herein, questioning the correctness of an
Order dated 13.5.2004 passed by the Conmi ssioner of Incone Tax, Munbai City
XXV refusing to entertain an application under voluntary disclosure schene.

3. Appellant is a firmregistered under the Indian Partnership Act, 1932.

It is also registered under the Income Tax Act, 1961. A search and sei zure
proceedi ng was conducted agai nst three individuals Snt. Kuntal axmi Tanna,
Shri Kashyap Tanna and Shri Kauntey Tanna. O fice of the appellant was al so
situate at the sane prem ses where the search and seizure was conducted. A
vol untary disclosure by the firmwas nade in respect of the assessnent year
1994- 1995 for a sumof Rs. 2,45,420/- for the assessnent year 1994-1995 and
Rs. 2,05,470/- for the assessnent year 1995-1996 under the Voluntary

Di scl osure of the Income Scheme, 1997.

4. By an Order dated 30.12.1997, the said decl aration was accepted.

5. Requisite ambunt of tax was also paid. A certificate was issued by the
Conmi ssi oner of |Incone Tax having satisfied hinself withthe various

requi renents of the Scheme. Additions made in respect of the assessnent
years 1994-1995 and 1995-1996 were directed to be deleted by the
Conmi ssi oner of | ncone Tax on 29.1.2003 and 24.2.2003 respectively opining
that the firmbecanme entitled to the immunity being inherent in the Schene.

6. However, an Order was passed by the Conmi ssioner of '| ncone Tax on
8.4.2003 declaring the said certificate to be null “and void under Sectilon
64(2) of the Voluntary Disclosure of |Incone Scherme, 1997 stating;

"Subsequent to the filing of declaration and issue of certificate u/s.

68(2) of the VDIS 97, it has been brought out that search & seizure action
was carried out in respect of the assessee on 18/4/1997 relating to the
assets declared by the assessee in the VDS application filed on 30/12/1997
and this fact was not disclosed by the assessee while filing the VD S

decl aration on 30/12/1997. As the assets declared by the assessee under
VDI'S 97 had been discovered earlier by the Income Tax Departmnent during
the course of Search & Seizure action, the VDIS 97 certificate issued u/s.
68(2) of the VDI S 97 and as such, the certificate u/s. 68(2) of the VD S 97
dated 10/3/98 issued by the Comm ssioner of Income Tax (Central) Il is held
to be null and void."
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7. Appellant contended that the said Oder having been passed wi thout
conplying with the principles of natural justice and behind its back was
illegal. A Wit Petition was filed before the Bonbay H gh Court and by an
Order dated 4.2.2004, the matter was directed to be considered de novo by
the Conmi ssioner of |ncone Tax, whereupon, again by reason of an Order

dat ed 13.5.2004, the Conmi ssioner of Incone Tax inter alia opined that as a
partner is an intrinsic part of a firm only because no specific search
warrant was issued in the nane of the assessee firm the same woul d not
entitle it to take benefit of the 1997 Schene.

It was hel d;

"The partner of the firm M. Kauntey M Tanna was searched and he answered
the questions asked of him as partner of this concern, adnmtting to the
recei pt of on noney. The figures available fromthe diaries found at the
time of the search show that for F.Y., 93-94, relevant to AY. 94-95, tota
on noney received was Rs: 16, 36,128/- as per diary No. A-2 witten by Shr
Kauntey M, Tanna: It is exactly this figures which has been offered by the
assessee as the gross receipts of on noney under the V.D.1.S. declaration
Therefore, the assessee’s clai mbefore the Assessing Oficer that the diary
and the | oose papers were in no way connected with himwas patently
incorrect. Simlarly for the A'Y. 95-96 the diaries found during the course
of the search formthe basis of the declaration made by the assessee firm

It is pertinent to/'note that during the course of the search, the partner
Shri Kuntey M Tanna, had adnitted to the on noney received by the assessee
firms on the basis of the seized docunents referred to in the assessnent
order. It is only subsequently that a retraction was made. The assessee had
denied at the time of the assessment proceedings only (and not at the tine
of search proceedings) that the loose papers relied upon by the Assessing
Oficer witten in the partner’s hand, did not belong to themand yet it is
these papers and | oose paper which formthe basis of the V.D.1.S.

decl arati on nade by them Therefore, the assessee has fal sely clainmed

bef ore the assessing officer that the papers did not relate to them

Moreover, fromthe facts given above it is very clear that the incone

di scl osed by the assessee firmunder the V.D.1.S. 97 was already in the
know edge of the Departnent as a result of the search and seizure action
and that the assessee deliberately with held this fact fromthe C1.T.,

Central Il at the time of filing the V.D.I.S. declaration

The assessee has sought to escape through a procedural loophole by
enphasi zi ng that no search warrant was executed in the name of M's. Tanna
and Modi and therefore there was no search and seizure action in the case
of the firm and hence the declaration nmade by it under the V.D. I.S. was
valid."

It was further held;

"...The V.D.1.S. 97 laid down certain paraneters which were to be fulfilled
before the assessee can take benefit of the immunity given by the schene.
The broad conditions were that the assessee should make a full and true
di scl osure and that the informati on should not be in the prior know edge of
the Department. Neither, of these two conditions have been met by the
assessee in this particular case. At the tine of the V.D.1.S. declaration
the assessee should have informed the C.I.T. Central Il that there was a
search and seizure operation and that the docunment on which basis the
decl arati on was being nade was seized at the tine of the search operation
To the contrary the assessee has deliberately tried to mslead the CI.T.
Central Il by stating that the V.D.1.S. declaration was on the basis of the
decision of the Hon"ble |I. T.A T. The assessee failed to mention in his
declaration that the information of the on noney taken by it on the sale of
flat/shop was already with the Departnent as a result of the search
proceedi ngs, therefore the assessee failed to nake a full and true
di scl osure as envisaged in the V.D.1.S. 97.
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Moreover, there is no denying that the information relating to the on nobney
received by the assessee firmwas available with the Departnment prior to
the V.D.1.S. 97 declaration made by himand that in fact the Departnments
had been questioning the assessee firmand asking themto explain exactly
these entries. Instead of explaining these entries, the assessee firm

deni ed that the docunents found bel onged to themthereby attenpting to
subvert the due process of |law and deny its genuine tax liability as well
as to save itself fromfurther proceedings that it was liable to."

8. Wit Petition filed thereagai nst by the appell ant has been di sm ssed by
reason of the inpugned judgnent.

9. The | earned counsel appearing on behalf of the appellant inter alia
woul d submit that:

(1) The order passed under Section 64(2) issuing a valid certificate

i ssued by the Comm ssioner of |Incone Tax coul d not have been revoked as by
reason thereof full inmunity had been granted to the declarant under the
Scheme

(ii) Once a decl aration i s made under the Schenme, there being no search
and seizure on its prem ses nor any warrant having been issued, the
proceedi ngs could not have been initiated for revoking the certificate by
t he Commi ssioner of |ncome Tax.

(iii) A firmfor the purpose of applicability of the provisions of the
Income Tax Act is a distinct and separate entity vis-a-vis its partners and
inthe event if it is held that an action on the part of a partner would
not bind the firm the inpugned orders cannot be sustai ned.

(iv) In any event the partner having retracted his adm ssion, the
guestion of taking any action on the basis thereof would not arise.

(v) The circulars by the Central Board of Direct Taxes binding on the
department where the search warrant having been issued and executed in the
nane of an individual and the fact that he was a partner of the firm being
known to the departnent, no further information was necessary to be
supplied

10. M. Vikas Singh, |earned Additional Solicitor General appearing on
behal f of the respondent, on the other hand, would submt that inthis
case, the parties not only had a comon office but what was declared by the
partner of the firmwas the very sane anount representing the incone of the
firmand even the source thereof was the sane and, thus, a clear case of

m srepresentati on and unfair disclosure has been made out.

11. A Schene known as Voluntary Disclosure of I'ncome Schene, 1997 was nade
by the Parlianent under the Finance Act of 1997.

12. Rel evant provisions of the said Schene, before-we enbark upon the riva
contentions of the parties as noticed herein before, my be noticed by us:

Section 63(a) - "declarant” neans a person naking the declaration under
sub-section (1) of section 64;

Section 64(1) - Subject to the provisions of this Schene, where any person
makes, on or after the date of commencenent of this Schene but on or before
the 31st day of Decenber, 1997, a declaration in accordance with the

provi sions of section 65 in respect of any income chargeable to tax under
the I ncone-tax Act for any assessnment year-

(a) for which he has failed to furnish a return under section 139 of
the I ncone -tax Act;
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(b) which he has failed to disclose in a return of inconme furnished by
hi m under the I nconme-tax Act before the date of commencenent of this
Schenme.

(c) whi ch has escaped assessnent by reason of the om ssion or failure

on the part of such person to nake a return under the Income-tax Act or to
disclose fully and truly all material facts necessary for his assessnment or
ot herw se.

then, notw t hstandi ng anything contained in the Incone-tax Act or in any
Fi nance Act, income-tax shall be charged in respect of the income so
decl ared (such income being hereinafter referred to as the voluntarily
di scl osed incone) at the rates specified hereunder, nanely -

(i) in the case of a declarant, being a conpany or a firm at the
rate of 35 per cent of the voluntarily disclosed inconeg;

(i) in the case of a declarant, being a person other than a
conpany or a firm at the rate of 30 per cent of the voluntarily
di scl osed i ncone.

(2) Nothing contained in sub-section (1) shall apply in relation to -

(i) the incone assessable for any assessnment year for which a

noti ce under section 142 or section 148 of the Incone-tax Act has
been served upon such person and the return has not been furnished
bef ore the conmmencenent of thi's Scheng;

(ii) the incone in respect of the previous year in which a search
under section 132 of the Income-tax Act was initiated or

requi sition under _section 132A of the |Incone-tax Act was nade, or
survey under section 133A of the Incone-tax Act was carried out or
in respect of any earlier previous year

68(1) - The ampunt of the voluntarily disclosed income shall not be
included in the total incone of the declarant for any assessnent year under
the I ncone-tax Act, if the following conditions are fulfilled, nanely :-

(i) the declarant credits such amount in-the books of account, if
any, maintained by himfor any source-of income or in any other
record, and intinmates the credit so nade to the Assessing O ficer
and

(ii) the income-tax in respect of the voluntarily disclosed incone
is paid by the declarant within the tinme specified in section 66 or
67.

13. The Central Board of Direct Taxes in exercise of its power conferred
upon it under sub-Sections (1) and (2) of Section 71 of the Finance Act,
1997 nade rul es known as Voluntary Disclosure of Income Rules, 1997 (the
Rul es).

Rul e 10 of the Rul es reads as under: -

"10. The particulars furnished by a declarant shall be kept secret and
shal |l be treated as confidential. No court or any other authority shall be
entitled to require any officer of the Incone-tax Departnent or the

decl arant hinself to produce before it any such declaration or to give

evi dence before it in this regard. Further, nothing contained in any

decl arati on shall be adm ssible as evidence agai nst the declarant for the
pur pose of any proceeding relating to inposition of penalty or |aunching of
prosecution under the Incone-tax Act, the Wealth-tax Act, the Foreign
Exchange Regul ation Act, 1975, or the Conpani es Act, 1956.

14. It appears that as there renmained certain doubts in regard to the .
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applicability of the said Schene, inter alia in relation to the partners of
a firmvis-\005-vis firm, sone questions were posed which were sought to be
answered by issuance of a circular letter No. 754 dated 10.6.1997 by CBDI.

Question No. 5 : If the firmhad conceal ed i ncome, can the partners
file, declaration in respect of such conceal ed i ncome?

Answer : The declaration will be by the firmverified by the
managi ng partner. If there is no managi ng partner, then by one of the
partners. The partners need not make declaration regarding their respective
share of incone.

Question No. 7 : Where a private limted conpany has not filed
return of incone for assessnment year 1990-91 in respect of its incone as
per books of account, can it file a declaration under the schene and pay
tax at 35 per cent?

Answer : Yes

Question No. 13 : I mmunity should al so be granted to directors of a
conpany, partners of the firmand nmenbers of the AOP which nakes a
decl arati on under the schene.

Answer : As far as firns and AOPs are concerned, it is enough if
firmand AOPs declare. "There is no need for partners and nmenbers to declare
separately in respect’ of the inconme declared by the firmor AOCP. |In respect
of disclosure by the conpany, no director of ‘the conpany shall be
prosecut ed.

15. There cannot be any doubt that under the l1ncone Tax Act, a firm whether
regi stered or not under the provision of the Indian Partnership Act is
treated as a separate assessee. An Order of assessnent is passed on the
basi s of incone derived by a person. H's total inconme may consist of his
share of profit out of the income of the firm

16. It may be true that in that view of the matter, assessment of a firm
and assessnment of a partner would stand on different footings.

17. For the purpose of the application of the provisions of the Incone Tax
Act, 1961 and the Voluntary Disclosure of Income Schene, 1997, a firm and
its partner may have to be treated differently as-a partner of a firm may
have i ncome other than his share of profits fromthe firm

18. W woul d al so accept and particularly having regard to a | arge nunber
of decisions of this Court operating in the field that executive
construction is ordinarily allowed to prevail and shall be bindi ng on the
authorities under the Act. A fortiori, clarificatory circulars issued by
the Central Board of Direct Taxes may al so be taken into consideration for
the purpose of construction of the statute.

19. It is, however, also well settled that fraud vitiates all solem acts.

Fraudul ent actions shall render the act a nullity. It would be non est in

the eyes of law. Acts of a firmvis-\005-vis its partners, however, as is

understood in comon parlance or in terns of the provisions of the

Partnership Act, 1932, in a case of this nature, nmay have to be taken into

consideration for judging the validity of action. Under the Partnership

Act, a partner represents a firm He has an inplied authority in terns of

Section 19 thereof and, thus, any action taken by a partner of a firm

Vi s-\005-vis. the firm unless otherw se specific binds the firmitself. It is

one thing to say that for the purpose of invoking the provisions of the

I ndi an I ncone Tax Act and other taxation laws of a firmand its partners

are treated to be separate entities but while construing a statute

involving imunity fromcertain penal actions, in our opinion, the

provi sions thereof should not ordinarily be judged on the touchstone of the

provi sions of the 1961 Act, only because the 1997 Scheme has a direct nexus
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therew t h.

20. It may be necessary for the aforenenti oned purpose to bear in mnd that
the immunity granted pursuant to acceptance of a declaration nade under the
vol untary taxation scheme or Kar Vivad Samadhan Schere, 1998 does not | ead
to a total imunity. Immunity granted under the Schenme has its own
limtations. The Schene nust be applied only in the event the conditions
precedent |aid down therefor are applicable. See State, CBlI v. Sash

Bal asubramani an & Anr., [2006] 10 SCALE 541 and Al pesh Navi nchandra Shah v.
State of Maharashtra and Ors., [2007] 2 SCC 777.

21. Araid was conducted in the prem ses of the firm Search warrant m ght
have been issued in the nane of a partner of the firm The partner made
certain statenents. The search reveal ed sonme undi scl osed i ncome. The firm
has a separate |legal entity, it could have nmade a declaration, but it was
done in respect of the sane amount regarding the partner of the firm made
di scl osures. What woul d be the effect of his subsequent retraction is not a
matter which we are required to deal with herein. It is one thing to say
that when a firm has conceal ed i ncone, each partner need not nmke a

decl arati'onbut it would be another thing to say that when a search has
been nade on the prem ses of the firmand the books of accounts of the firm
are inspected, on the strength of a search warrant issued in the nane of
one of the partners thereof, a declaration can be made by the firmso as to
cover the | oopholes. I n a case where sub-section (2) of Section 64 is
appl i ed, sub-section (1) thereof would not apply inasmuch as it starts with
the term "nothing contained" in sub-section (1) shall apply in relation to.
What are the conditions which woul d make sub-section (1) of Section 64

i napplicable is the incone assessable for any assessnent year for which a
noti ce under Section 142 or 148 of the Income Tax Act has been served upon
such person and the return has not been furnished before comrencenent of
the Schene and upon strict construction, it is possible to argue that the
word "such person"” nust relate to that declarant which being a firmwould
not include within its purviewits partners. But, in a case of this nature
where fraud is all eged, we cannot be oblivious of the fact that each firm
acts through its partner. A firmis the congloneration of its partners, and
is not a juristic person. In the instant case, the purported disclosure
nmade by the firmrelates to the sane ampbunt which has been discl osed by the
partner. Even the source of inconme was found to be'the sane. As the incone
of a firmvis-\005-vis its partners have a direct co-relation, in our opinion
whil e construing a statute granting immunity, it should not be construed in
such a manner so as to frustrate its object. Keeping in view the purport
and obj ect which the 1997 Schene seeks to achieve, we are of the opinion
that in the place of literal interpretation, the rul e of purposive
construction should be applied.

22. In Francis Bennion’s Statutory Interpretation, purposive construction
has been described in the foll owi ng nanner

"A purposive construction of an enactment is one which gives effect to the
| egi sl ative purpose by-

(a) following the literal meaning of the enactnent where that neaning is in
accordance with the | egislative purpose (in this Code called a purposive-
and-literal construction), or

(b) applying a strained nmeaning where the literal nmeaning is not in
accordance with the | egislative purpose (in the Code called a purposive-
and-strai ned construction)."

[ See al so Bonbay Dyeing and Mg. Co. Ltd. v. Bonbay Environnmental Action
Group and O's., [2006] 3 SCC 434 and National Insurance Co. Ltd. v. Laxm
Narai n Dhut, [2007] 4 SCALE 36.

23. In any event, it is not a fit case where we shoul d i nvoke our extra-
ordinary jurisdiction under Article 136 of the Constitution of India. It is .
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now wel |l settled that this Court does not exercise its jurisdiction only
because it is lawful to do so. It, for the purpose of doing conplete
justice to the parties, not only may or may not interfere with the inpugned
judgrment but al so issue directions for the purpose of doing conplete
justice to the parties in ternms of Article 142 of the Constitution of

I ndi a.

24. Applying the aforenentioned principles, and particularly having regard
to the nature of fraud practiced upon the statutory authorities, we are of
the opinion that no case has been nmade out for invoking our jurisdiction
under Article 136 of the Constitution of India. The appeal is disn ssed.
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