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Ms K B. Saha and Sons Industries Pvt. Ltd. & Os. etc

DATE OF JUDGVENT: 27/04/2007

BENCH
Dr. ARIJIT PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT

(Wth Civil Appeal Nos. 5341-5344 of 2001 and
[.A No.3 'in SLP (C) No.15308/2002)

Dr. ARIJI'T PASAYAT, J.

Appel  ants-State of Orissa and the Orissa Forest
Departnment Corporation Ltd. (in short the 'Corporation’) in
these appeals call in questionlegality of the judgnent
rendered by a Division Bench of the Orissa High Court
allowing the wit petitions filed under Article 226 of the
Constitution of India, 1950 (in short the ’Constitution’).

Wit petitions were filed by the respondents on the plea
that the transacti ons between them and the Corporation were
in course of inter-State trade and, therefore, only sales tax
under the Central Sales Tax Act, 1956 (in short the 'Centra
Act’) and not the Oissa Sales Tax Act, 1947 (in short the
"State Act’) was |eviable. Accordingly, prayer was nmade for a
declaration that |levy and collection of tax under the State Act
was unaut horized, without jurisdiction and the excess anount
coll ected fromthem under the guise of State sal es tax should
be refunded.

Background facts as presented by the appellants are as
fol | ows:

The respondents have their registered office outside the
State of Orissa. They carry on business in tobacco and kendu
| eaves. They prepare bidi at factories situated in the State of
West Bengal . The Corporation is a Government of Oissa
Undertaking. Trade in Kendu | eaves in the State of Orissa is a
State nmonopoly and, therefore, is being transacted by the
Cor poration which sells processed and Phal kendu | eaves by
way of tender and auction every year. The writ petitioners had
regi stered both under the West Bengal Sales Tax Act, 1994 (in
short the 'West Bengal Act’) and the Central Act.

As usual, the Corporation issued tender notice for sale of
processed and Phal kendu | eaves for the year 2000-2001 and
invited seal ed tenders from purchasers duly registered with it.
Al the wit petitioners were registered purchasers with the
Corporation and they submitted tenders which were duly
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accepted. They also entered into agreenents with the
Corporation. After the sale of kendu | eaves and paynent of the
sale value, lifting orders were issued by the Corporation to its
respective Divisional Managers pernitting the purchasers to

lift the goods. Thereafter, the concerned D visional Forest
Oficer issued transport pernmt in the prescribed formon the
basis of which the wit petitioners transported the kendu

| eaves to their places of business in the State of Wst Bengal
According to the wit petitioners the sale and purchase of

kendu | eaves are deened to have taken place in course of
inter-State trade because the sal e/ purchase had occasi oned

the movenent of kendu | eaves fromthe State of Orissa to the
State of West Bengal and as such it is exigible to central sales
tax under the Central Act and not local Act i.e. State Act. The
pl ea was resisted by the State. According to it the | evy of sales
tax under the State Act was justified. To simlar effect was the
stand of the Corporation.

The High Court referred to various provisions of the
Oissa Kendu Leaves (Control of Trade) Act, 1961 (in short the
" Kendu Leaves Act’) under which the State of Oissa has
assuned nmonopol y of trading kendu | eaves. Rul es franed
thereunder are known as Orissa Kendu Leaves (Control of
Trade) Rules, 1962 (in short 'Central Rules’). It was noted by
the H gh Court that Section 3(2)(b) of Kendu Leaves Act |ays
down that notw t hstandi ng anythi ng contai ned i n sub-section
(1), leaves purchased from governnment or any-of ficer or agent
specified in the said sub-section by any person for
manuf acture of bidis within the State or by any person for sale
outside the State may be transported by such person outside
the unit under a pernmit to be-issued in that behalf by such
authority as may be prescribed and the pernits so issued
shal | be subject to such conditions as nmay be prescribed. The
H gh Court also referred to Rule 5-B which deals with disposa
of kendu | eaves. Particul ar reference was made to sub-rule
(10) and sub-rule (11) of the said Rule. Under sub-rule (11) the
purchaser is required to execute an agreenent in the
prescribed form’'H within 15 days fromthe date of receipt of
an order relating to his selection as purchaser failing which
the said order of selection shall be l[iable to be cancelled. Sub-
rule (13) provides that purchaser shall take delivery of kendu
| eaves from such depots or stores as indicated by the
Di vi sional Forest O ficer during the agreenent. Rule 6 deals
with grant of transport permt. The High Court relied upon the
said Rule for its conclusion that the transactions were in the
nature of inter-State trade. Reference was made to sub-rule (1)
of Rule 6 which lays down that an application forissue of
permt under Section 3(2)(b) of the State Act in the prescribed
form’'C has to be made to the Divisional Forest Oficer. The
Hi gh Court found that the wit petitioners were purchasers
duly registered with the Corporation. They have subnitted
their tenders pursuant to the tender of notice. Their bids were
accepted pursuant to which in each case agreenment was
executed. As an instance regarding the nature of the
transaction, reference was nmade to the factual position in QIC
9724/ 2000 filed by Ashok Bidi and Anr. In that case it was
noted that the Divisional Manager of the Corporation, Balangir
Division in his letter dated 13.11.2000 wote to the Sub
Di vi si onal Manager, Padanmpur Sub Division, requesting him
to give delivery of the stock to wit petitioner No.1 on receipt of
the transport pernmit fromthe Divisional Forest Oficer, Kendu
Leaf, Padanpur. In the copy which was forwarded to the
Di vi sional Forest O ficer, Kendu Leaf, Padanmpur Division, the
Di vi si onal Manager requested himto issue necessary
transport permt in favour of the wit petitioner. The challan

www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 357 SGage 3 of

10

i ndi cates that the goods were to travel fromMthapali in

Orissa to Aurangabad in Wst Bengal. The transport permt

al so noted the destination. It was, therefore, concluded by the
H gh Court that kendu | eaves can only be delivered after

subm ssi on of necessary transport permt and the sale can

only be completed after delivery of the goods, that is to say,
after the goods have been directed to nove to the definite place
as nentioned in the transport permt. Such permts clearly

i ndi cate the destination and al so checki ng and exam nation at
check gates in between the point of despatch and destination

so as to avoid diversion of the goods. It was, therefore,

concl uded that the pre conditions essential for a sale in course
of inter-State trade were satisfied and the transacti ons have to
be held as inter-State sale within the neaning of Section 3(a)
of the Central Act. The wit petitions were accordingly allowed.

I n support of the appeals, |earned counsel for the
appel | ants submitted that unnecessary stress has been laid by
the H gh Court on the transport permt. They submtted that
even in case of intra-State trade, the transport pernits were
requi red. There was in each case an agreenent with the
Cor porati on and nowhere it stipulates that the goods could
only be taken outside the State. After the sale was conpl eted
in the State of Orissa, the purchaser was free to take it to any
desti nati on.

The nature of the transaction has to be concluded on the

basis of the common intention of the parties. The seller had no
know edge as to what is the ultimte destination. Mere

know edge to the seller is not sufficient. Something nmore is
necessary. There was no material to show that the seller’s
intention was of inter-State trade. The permt issued for
outside the units is only for the conveni ence of the
purchasers, where the goods pass is immterial

Learned counsel for the Corporation subnmitted that the
permt was issued to facilitate transport and there /was no
bi ndi ng obligation and conpul sion to take them outside the
State.

Learned counsel for the Corporation further stated that
t hough a casual reading of O ause 3.13 gives an inpression
that there was no definite point of sale spelt out in'the
agreenment, yet a conplete reading of the agreenent in its
entirety goes to prove that sale was intended to be intra-State
sale. So far as the permit is concerned it was submtted, as
noted above, that it is only to facilitate the novenent of goods.
Nobody can nmove the articles without the permts, but that
does not restrict |oading. Know edge of about the State of
destination is not determinative. There is no enbargo on
delivery and the enbargo is only on transportation

One of the appeals filed related to certain interimorders
passed after the disposal of the wit petitions. Learned counse
for the Corporation stated that such a practice is unknown in
law. After the wit petition is disposed of, the Court becones
functus officio and could not have passed any order of either
interimor final nature.

Learned counsel for the respondents on the other hand
supported the judgnent of the Hi gh Court.

The nature of a transaction i.e. whether it is an inter-
State or intra-State would depend upon the factual scenario of
the case under exam nation. The Corporation only accepts
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tenders from purchasers who are duly registered with it. The
registration is renewed fromtine to tine. One of the O auses
on which the H gh Court has placed great reliance is C ause
3.7. The sane reads as foll ows:

"The tenderer shall be bound by all Forest
Departnment rules and regulations in
connection with the purchase and transit of
the forest produce."

It has been pointed out by |earned counsel for the respondents
that in the tender docunment there was clear indication that
the principal place of business and additional place of

busi ness of the respondents were all outside the State of
Oissa. The details of the registrations under the Wst Benga
Act and the Central Act were indicated. The way bill of
transport ‘and consi gnnent of goods despatched from outside

the State of West Bengal to any place in West Bengal was al so
br ought on record.

Ref erence was al so made to the certificate issued by the
Joi nt Commi ssioner, /1 ncone Tax, West Bengal under Section
206C of the Incone/ Tax Act, 1961 (in short the ’'Incone tax
Act’) to the Corporation to the effect that the respondents
woul d be utilizing the kendu | eaves for the purpose of
manuf acture and not. for trade purpose and, therefore,
aut hori zed the Corporation not to collect tax at source in
terns of Section 206C of the Income Tax Act.

Though mere know edge about the ultinmate destination
cannot be sufficient, yet cunul ative effect of the factua
scenario has to be considered.

At this juncture, it is relevant to take note of a few
deci sions on the question of inter-State sale.

Strong reliance was pl aced by | earned counsel ‘for the
State on a decision of this Court in Balabhagas Hul aschand v.
State of Orissa (1976 (2) SCC 44), nore particularly, the
position highlighted at page 52 which reads as foll ows:

"12. Furthernore, we can hardly conceive of

any case where a sale would take place before

t he novenent of goods. Normally what

happens is that there is a contract between the
two parties in pursuance of which the goods
nove and when they are accepted and the

price is paid the sale takes place. There woul d,
therefore, hardly be any case where a sale
woul d take place even before the novenent of
the goods. W& would illustrate our point of

vi ew by giving some concrete instances:

Case No. I\027A is a dealer in goods in State

X and enters into an agreenent to sell his

goods to B in State Y. In pursuance of the

agreement A sends the goods from State

X to State Y by booking the goods in the

name of B. In such a case it is obvious

that the sale is preceded by the

noverrent of the goods and the

noverent of goods being in pursuance of

a contract which eventually nerges into a
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sal e the novenent nust be deened to be
occasi oned by the sale. The present case
clearly falls within this category.

Case No. II\027A who is a dealer in State X
agrees to sell goods to B her he books

the goods from State X to State Y in his
own narme and his agent in State Y

recei ves the goods on behal f of A
Thereafter the goods are delivered to B in
State Y and if B accepts them a sal e takes
place. It will be seen that in this case the
noverment of goods is neither in

pursuance of the agreenent to sell nor is
the novenent occasi oned by the sale.

The seller hinmself takes the goods to
State Y and sells the goods there. This is,
therefore, purely an internal sale which
takes place in State Y and falls beyond

the purview of Section 3(a) of the Centra
Sal es Tax Act not being aninter-State

sal e.

Case No. [11\027-B a purchaser in State Y
cones to State X and purchases the

goods and pays the price thereof. After
havi ng purchased the goods he then

books the goods from State X to State 'Y
in his own nane. Thisis also a case
where the sale is purely an internal sale
havi ng taken place in State X-and the
noverent of goods is not occasioned by
the sale but takes place after the property
i s purchased by B and becones his

property".

It is to be noted that the position in |lawas statedin the
same paragraph was specifically dissented fromin
Conmi ssi oner of Sales Tax, U P. and O's. v. Ms Bakhtawar
Lal Kailash Chand Arhti and O's. (1992 (3) SCC 750). In para
15 it was noted as follows:

"15. Shri Sehgal relies particularly upon "Case
No. 11" contained in the first extract and
clause (iii) mentioned in the second extract.
Rel yi ng upon these statements, the |earned
counsel contends that a concluded sal e nust
necessarily take place in the other State and
not in the State fromwhich the goods
emanate. According to him a concluded or a
conpl eted sale nust foll ow the nmovenent of
goods and shoul d not precede. If a purchase or
sale is conplete in the State from which the
goods enmnate, he says, it can never be an
inter-State purchase or sale. W cannot accede
to this understandi ng of the | earned counsel
The said observations, no doubt rather widely
wor ded, nust be understood in the context of
the question that arose for consideration in
that case viz., whether an agreenment of sale is
included within the definition of 'sale’ as
defined in the Central Sales Tax. Be that as it
may, the true position has since been
explained in the |ater decision in Khosla and
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Co. It is immterial whether a conpleted sale
precedes the novenent of goods or follows the
noverent of goods, or for that natter, takes

pl ace while the goods are in transit. Wat is

i mportant is that the novenent of goods and
the sal e must be inseparably connected. The
rati o of Bal abhagas is this: if the goods nove
fromone State to another in pursuance of an
agreenment of sale and the sale is conpleted in
the other State, it is an inter-State sale. The
observations relied upon by Shri Sehgal do not
constitute the ratio of the decision and cannot
cone to the rescue of the appellant-State.

I ndeed, if one |ooks to the |anguage enpl oyed
in clause (a) of Section 3 it seenms to suggest
that the novenent of goods follows upon and

i s the necessary consequence of-the sale or
purchase as the case may be and not the ot her
way round."

I'n_the said judgnent the view expressed by this Court in
Union of India and Anr. v. Ms K G Khosla & Co. Ltd. and
O's. (1979 (2) SCC 242) was adopted. |In paragraphs 15 and
17 of the judgnent in Khosla s case the position was stated as
fol |l ows:

"15. It is true that in the instant case the
contracts of sales did not require or provide
that goods shoul d be noved from Fari dabad to
Delhi. But it is not true to say that for the
pur poses of Section 3(a) of the Act it is
necessary that the contract of sale nust itself
provide for and cause the novenent of goods
or that the novenment of goods nust be
occasi oned specifically in accordance with the
terns of the contract of sale.. The true position
inlawis as stated in Tata Iron and Steel Co.
Ltd., Bonbay v. S.R Sarkar (1961 (1) SCR
379) wherein Shah, J. speaking for the
majority observed that clauses (a) and (b) of
Section 3 of the Act are nutually exclusive and
that Section 3(a) covers sales in which the
novenent of goods fromone State to anot her
"is the result of a covenant or incident, of the
contract of sale, and property in the goods
passes in either State" (page 391). Sarkar, J
speaking for himself on behalf of Das Gupta, J
agreed with the majority that clauses (a) and
(b) of Section 3 are nutually excl usive but
differed fromit and held that "a sal e can
occasi on the novenent of the goods sold only
when the ternms of the sale provide that the
goods woul d be noved; in other words, a sale
occasi ons a novement of goods when the
contract of sale so provides" (page 407). The
view of the majority was approved by this
Court in Cenent Marketing Co. of India v.
State of Mysore (1963 (3) SCR 777); State
Tradi ng Corporation of India v. State of Mysore
(1963 (3) SCR 792) and Singareni Collieries
Co. v. State of Andhra Pradesh (1966 (2) SCR
190). In KKG Khosla & Co. v. Deputy
Comm ssi oner of Commercial Taxes, counse
for the Revenue invited the court to reconsider
the question but the Court declined to do so.
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In a recent decision of this court in Ol India
Ltd. v. The Superintendent of Taxes (1975 (3)
SCR 797) it was observed by Mathew, J., who
spoke for the Court, that: (1) a sale which
occasi ons novenent of goods from one State

to another is a sale in the course of inter-State
trade, no matter in which State the property in
the goods passes; (2) it is not necessary that
the sale nust precede the inter-State

noverent in order that the sale may be

deened to have occasi oned such novenent;

and (3) it is also not necessary for a sale to be
deened to have taken place in the course of
inter-State trade or comerce, that the

covenant regarding inter-State novenent mnust

be specified in the contract itself. It would be
enough if the nmovement was in pursuance of

and incidental to the contract of sale (page 801
SCC p. 737, para 9). The | earned Judge added

that it was held in a nunber of cases by the
Supreme Court that if the movenent of goods
fromone State to another is the result of a
covenant or an incident of the contract of sale,
then the sale is aninter-State sale.

XX XX XX XX

17. This decision nay be usefully contrasted
wi t h anot her deci si on between the sane

parties, which is reported in State of Bihar v.
Tata Engi neering & Loconotive Co. Ltd. (1971

(2) SCR 849). In that case the turnover-in

di spute related to the sal es nmade by the
conpany to its dealers of trucks for being sold
inthe territories assigned to them under the
deal ershi p agreenents. Each deal er was

assigned an exclusive territory and under the
agreenment between the deal ers and the

conpany, they had to place their indents, pay
the price of the goods to be purchased and
obtain delivery orders fromthe Bonbay office

of the conpany. |n pursuance of such delivery
orders trucks used to be delivered in the State
of Bihar to be taken over to the territories
assigned to the dealers. Since under the terns
of the contracts of sale the purchasers were
required to renove the goods fromthe State of
Bi har to other States, no question arose in the
case whether it was or was not necessary for a
sale to be regarded as an inter-State sale that
the contract nust itself provide for the
noverent of goods fromone State to anot her

If a contract of sale contains a stipulation for
such novenent, the sale would, of course, be

an inter-State sale. But it can also be an inter-
State sale even if, the contract of sale does not
itself provide for the novenent of goods from
one State to another but such nmovenment is the
result of a covenant in the contract of sale or is
an incident of that contract."”

In Gl India Ltd. v. The Superintendent of Taxes and Os.
(1975 (1) SCC 733) the position was stated as foll ows:

"This Court has held in a nunmber of .
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cases that if the novenent of goods from one
State to another is the result of a covenant or
an incident of the contract of sale, then the
sale is an inter-State sale. (See Tata Iron &
Steel Co. Ltd. v. S R Sarkar (1961 (1) SCR
379) and State of J & Kv. Caltex (India) Ltd.
(1966 (17) STC 612). Here, the crude oil was
carried from Assam t hrough the pipelines
specially constructed by the petitioner to the
refinery at Barauni in Bihar and there the oi
was punped and delivered to the Indian G
Corporation. C ause 12 of the agreenent dated
January 14, 1958 provides that the petitioner
shal | arrange for the construction of pipeline or
such other related facilities as the conmpany
shal | consider necessary for the transport of
crude oil to be produced by it to the refinery at
Barauni. This would indicate that the
construction of pipeline was undertaken by the
petitioner in pursuance of the agreenent and
that that was for the specific purpose of
transporting crude oil to Barauni from Assam
This can only point to the conclusion that the
parties contenpl ated that there should be
novermrent of goods fromthe State of Assamto
the State of Bihar in pursuance to the contract
of sale.”

In order to decide whether sale is inter-State it is
sufficient that nmovement of goods shoul d have been
occasi oned by sale or should be incidental thereto. Wat is
important is that the novenent of goods and the sale nust be
i nseparably connected. It is not necessary that there should
be an existence of contract of sale incorporating the express or
i mplied provision regarding inter-State nmovenent of goods.
Even if hypothetically it is statedthat such a requirenent is
necessary in the facts of the present case such inplied
stipulation does exist. This is referable to Clause 3.7 of the
agr eenent .

At this juncture it is also relevant to take note of C ause
3.13 which reads as foll ows.

"The successful tenderer shall pay security
deposit @25% of the full purchase price of-the
lot(s) within 15 days of issue of ratification
order provided that where the tenderer makes
purchase for purpose of Export outside India,

he may, if he so elects and on furnishing the
requi site papers in support thereof, tender the
security deposit in the formof Bank Cuarantee
(BG to the extent of 20%of the full sale value
of the stock purchased in the prescribed form
valid for a period of not |ess than one year and
the said BG shall be released after finalization
of the export deal ."

Though, |earned counsel for the Corporation subnmitted that

this was only for the purpose of financial transactions, yet it is
really not so. The cl ause clearly recogni zes the possibility of a
tenderer mmki ng purchase for the purpose of export outside

India. If sale was conpleted intra-State, as contended by the
State and the Corporation, the question of affecting the

purchase for the purpose of export does not arise.
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A specific query was nmade as to which is the specific
provision in the agreenent relates to conpletion of sale, an
evasive reply was given that a conplete reading of the clause
makes the position clear. It may be noted that in the appea
the State has made a statenent to the effect that C ause 3.6 of
the tender notice refers to finalization of sale and according to
it the sale is conpleted in the State of Orissa. A bare reading
of Clause 3.6 anply proves that there is no substance in such
a plea. Cause 3.6 reads as foll ows:

"Sale once finalized in favour of a tenderer
cannot be transferred subsequently to any
ot her person".

A sale once finalized in favour of a tenderer cannot be
transferred subsequently to any other person. It does not
renotely even refer to situs of such sale.

The letter of the Divisional Manager of the Corporation
Bal angir ‘Division dated 13.11.2000 is also of sone rel evance.
The rel evant portion is as foll ows:

"OFFI CE OF THE DI VI SI ONAL MANAGER, ORI SSA
FOREST DEVELOPMENT CORPORATI ON LTD.
BALANG R KENDU LEAF DI VI SI ON

No. 8827 4202 Dat e 13. 11. 00
To

Sub- Di vi si onal Manager

Padanmpur Sub- Di vi si on

Sub: Delivery of stock of Kendu | eaves lot

No. 214/ BPR/ 9965 Division lot, B-301/1, B-302/1

and B-303/1 of Unit No. 47(B) to the purchaser vide
delivery recei pt No.20710, 20711 & 20712 dt.
10. 9. 2000

Dear Sir,

We \ 005\ 005\ 005\ 005. . Therefore;, you are requested to
gi ve delivery of the stock to the concerned
purchaser on receipt of the transport permt from
the Divisional Forest Oficer (KL) Padanpur as per
the followi ng quality specification. \005\005

XX XX XX

Yours faithfully,

Sd/ -
Di vi si onal Manager
Bal angi r Kendu Leaf Division

Mermo No\ 005\ 005\ 005\ 005\ 005Dat e\ 005\ 005.

Copy to the Divisional Forest O ficer Padampur
Kendu Leaf Division for his information. He is
requested to pl ease i ssue the necessary transport
permts in favour of the above named purchaser on
recei pt of the form"C' duly endorsed by the
under si gned/ our sub-Di vi si onal Manager
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concer ned.

Di vi si onal Manager
Bal angi r Kendu Leaf Division"

As not ed above, specific avernents have been nade in
the wit petitions about the certificate issued by the Incone
tax authorities and there is no denial to this position

Above being the position, the inevitable conclusion is that
the Hi gh Court was justified inits view On the fact situation
established no interference is, therefore, called for. The
appeal s are disnissed with no order as to costs.

In view of dismissal of the present appeals, no order is
required to be passed inl.A No.3 in SLP (C) No.15308/2002.
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