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Leave granted.

Respondent' carries on business of arrack bottling, nanufacture of
i ndustrial alcohol ‘and their marketing. He obtained a licence fromthe State
of Karnataka for the aforementi oned purposes in terns of the provisions of
Kar nat aka Excise Act, 1965. Indisputably, the nmatter relating to
manuf acture and bottling of arrack is governed by the said Act and the rules
franed thereunder by the State of Karnataka known as Karnataka Excise
(Manufacturing & Bottling of Arrack) Rules, 1987 (for short "the Rules").
Rule with which we are concerned herein is sub-Rule (3) of Rule 14 which
reads as under: -

"(3) Arrack after blending shall be natured in such
manner and for such period as may bhe specified by the
Conmi ssioner fromtine to tine."

The Conmi ssi oner of Excise, however, issued a circul ar stating:

"I't is hereby specified that the arrack shall be matured-in
wooden vats for a m ni mum period of 15 days before
bottling the sane.”

A period of 15 days, thus, had been prescribed for the aforenentioned
purpose. A question, however, arose as to what would happen to the excise
article, if for circunstances beyond one’s control, said directives cannot be
carried. Wth a view to neet that contingency, it was stated:

"I'n case the bottling unit for any reason beyond his contro
is not able to mature the arrack in the manner and to the
extent specified above, the unmatured arrack may be

bottled with the prior pernission of the officer in-charge of
the bottling unit. The penalty for supplying unmatured
arrack as specified above woul d be 29 paise per bulk litre."

I ndi sput abl y, Respondent obtai ned perm ssion of the appropriate
authority in ternms thereof as he was not in a position to conply with the first
part of the said circular on paying certain additional anmount therefor. He, in
his incone tax return, claimed deduction for the said anpbunt fromhis gross
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i ncone.

The Assessing Authority was of the opinion that as the anount
payabl e by the assessee was in the nature of penalty, he was not entitled to
any deduction. It was further opined that even if the expenditure is
deductible, in view of the fact that the amount in question had not been paid
during the period relevant to the assessnent year, the same had to be
disallowed in terns of Section 43B of the Incone Tax Act, 1961 (for short
“"the Act").

The Assessee paid certain anpunts for not affixation of |abels on the
bottles. He preferred an appeal against the order of assessnent and the
Appel |l ate Authority, being the Conm ssioner of Income Tax (Appeals),
al l owed the sane opining that the anount clainmed is neither in the nature of
"excise duty’ nor a penalty.

In regard to the applicability of Section 43B of the Act, it was held
that as the anbunt, in question, is neither penalty nor excise duty, Section
43B of ‘the Act would not be attracted.

Appel lant preferred an appeal thereagai nst before the | ncone Tax
Appel | ate Tribunal . The Appellate Tribunal opined that the payments nade
by the respondent were in the nature of an additional levy. |In regard to the
applicability of Section 43B of the Act, the Tribunal held it in the negative.

An appeal thereagainst preferred by the Revenue under Section 260A
of the Act, has been dism ssed by the H gh Court by reason of the inmpugned
judgrment. Before the Hi gh Court, the follow ng purported questions of |aw
were framed

"(i) \Whether the Appellate Tribunal were correct in

hol ding that the anpbunt of Rs. 13,25,572/- levied by the
Deputy Comm ssioner of Excise (Breweries &

Distilleries), Bangalore, for failing to affix adhesive |abels
on arrack bottles and failing to mature the arrack for the
prescri bed period as per Karnataka Excise (Mnufacturing

& Bottling of Arrack) Rules, 1997 was an all owabl e

deduction despite the penalty |evied having arisen‘'due ' to
infraction of |aw?

ii) \Wether the penalty of Rs. 13,25,572 levied by the
Deputy Comm ssioner of Excise (Breweries &

Distilleries), Bangal ore and not paid by the assessee during
the assessnent year could be disallowed u/s 43 of the Act?

Rel yi ng upon a decision of the said Court in Ugar Sugar Wrks Ltd.
v. State of Karnataka passed in Wit Petition No. 5008 of 1991 di sposed of
on 5th Septenber, 1991, the H gh Court held:

(i) The anount in question was not a penalty;

(ii) It was also not to be treated either as a fee or excise duty.

(iii) The payment made for non-affixation of |abels also is not a penalty;
stating:

"10. Therefore, in the absence of |abels not being

available, if the assessee was nade |iable to pay the

amount to the Departnent towards the cost of the | abels for

getting the bottled arrack released, it is not possible to take

the view that such paynment was made by way of fees as

contended by Sri Seshachal a. The | anguage enpl oyed in

the Rule makes it explicit that the anount required to be

paid to get the bottled arrack rel eased for sal e without

| abel s is by way of cost of |abels to the Governnent.

When the language in the Rule in explicit terns provide

that the amount required to be paid towards the cost of
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| abel s and the Rule al so i npose an obligation on the

licensee to get the labels affixed at his cost in the presence
of the Warehouse Officer, it will not be correct to consider
that the ampbunt paid is not as a cost towards the val ue of

| abel s, but as a fee. Therefore, the third subm ssion of Sr

M V. Seshachala is also liable to be rejected.”

M. Mhan Parasaran, |earned Additional Solicitor General appearing
on behal f of the appellants, submitted that the Tribunal and consequently the
H gh Court went wong in passing the inmpugned Judgnent insofar as they
failed to take into consideration that the ampunt in question having been
| evied for non-conpliance of certain statutory provisions, would anount to
penalty and in any event as Section 43B of the Act postulated that the
paynments in respect whereof deduction are clainmed nust be the anopunt
actually paid during the assessnent year, the inmpugned orders cannot be
sust ai ned.

M. Dhruv Mehta, |earned counsel appearing on behalf of the
respondent , however, supported the judgnent.

Penal ty and Excise Duty vis-‘-vis |evies which are nade on
manuf acture of an excisable article stand on different footings. Odinarily,
Excise Duty is a tax on manufacture. The sane is in the Union List. An
exception, however, is made only in respect of the potable al cohol by reason
of Entry 51, List Il of the Seventh Schedul e of the Constitution of India
whi ch reads as under: -

"51. Duties of excise on the follow ng goods

manuf actured or produced in the State and countervailing
duties at the sane or lower rates on simlar goods
manuf act ured or produced el sewhere in | ndia:

(a) al coholic liquors for human consunpti on;
(b) opi um 1 ndian henp and ot her narcotic drugs and
narcoti cs,

but not including nedicinal and toilet preparations
cont ai ni ng al cohol or any substance included in sub-
par agraph (b) of this entry."

Thus, levy of excise duty on alcohol nust have a source in a statute
legislated in terms of Entry 51, List |l of the Seventh Schedul e of the
Constitution of India. It nust have a direct relationship wth manufacture of
Arrack. By reason of Sub-rule (3) of Rule 14 of the Rules, no period of tine
has been specified. |t has been so done under an executive order issued by
t he Conmi ssi oner of Excise. The Authority did not and in fact could not
levy a tax on manufacture in terns of the said circular or otherw se. As no
time limt has been specified by reason of a statute, the question of inposing
any penalty for non-conpliance of the statutory provisions does not arise. It
contenpl ates an additional |levy. Source for such additional |evy having
regard to the nature of the circular nmust be found -in terns and conditions of
the licence. Such terms and conditions of licence are fixed by the State by
reason of the provisions of the Act mmde in ternms of Entry 8 of List Il of the
Seventh Schedul e of the Constitution of India. Such paynents are,
therefore, nade in pursuance of or in furtherance of the terns of the licence
which is referable to Entry 8 and not as a tax on nanufacture. This aspect of
the matter has been considered by a Constitution Bench of this Court in State
of Kerala and Qthers v. Maharashtra Distilleries Ltd. and G hers [(2005) 11
SCC 1] stating:

"79. In this connection we may usefully refer to the
decision of this Court in State of Punjab v. Devans
Modern Breweries Ltd. In that case the State of Kerala
was al so a party. The State had i nmposed tax on inport of
potabl e Iiquor manufactured in other States. The stand of
the State was that it was within the province of the State
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to inpose restriction on inport of potable |iquor by

i mposing inport duty. The aforesaid duty had not been

i nposed by the State in exercise of its statutory power

conferred upon it in terms of Entry 51 List Il of the

Seventh Schedule to the Constitution but regulatory

power as envisaged in Entry 8 thereof. The contention

rai sed on behalf of the respondents was that the

requirenments of Articles 301 and 304 of the Constitution

were to be conplied with in view of the fact that the duty

of inport must conformto the provisions of Entry 51 of

List Il. The subm ssion of the respondents was rejected

and those advanced on behalf of the State of Kerala were

accepted. This Court observed that the word fee is not

used in the strict sense to attract the doctrine of quid pro

gquo. This was the price or consideration which the State

CGovernment had charged for parting with its privilege

and granting the sane to the vendors. Therefore, the

amount charged was neither a fee nor a tax but was in the

nature of 'price of a privilege which the purchaser had to

pay in any tradi ng and business in noxious article/goods.

This Court held that the permissive privilege to deal in

[iquor is not a right at all. The |levy charged for parting

with its privilege is neither a tax nor a fee. It is sinply a

| evy for the act of ‘granting perm ssion or for the exercise

of power to part with that privilege. This Court referred

to nunerous decisions of this Court which have clearly

held that the State has a right to exercise all forms of

control in relation to all aspects regarding potable al coho

and the State Legislature has exclusive conpetence to

frane laws in that regard. The State has exclusive right in

relation to potable |liquor and there was no fundanenta

right to do trade or business in intoxicants. The State in

its regulatory power has the right to prohibit absolutely

every formor activity in relationto intoxicants its

manuf acture, storage, export, inport, sale and possession

and all these rights are vested in the State and i ndeed

wi t hout such vesting there can be no effective regulation

of various fornms of activities in relation to intoxicants."
Alevy is inposed by the State in exercise of 'its nonopoly power.

Even such nonopoly power of the State is restricted.” [See Kerala

Sanst hana Chet hu Thozhilali Union v. State of Kerala and Orhers, (2006) 4

SCC 327]

There is another aspect of the matter. The time period fixed for

bl ending is not under a statute. 15 days’~time-is not necessary for the

pur pose of manufacture of excisable articles. It is atime fixed by the

Conmi ssioner. Furthernore, levy is not on nanufacture. Bl endi ng even
otherwise is not prohibited. No time limt was fixed under the statute.

Public health was not the subject natter of the said Circular. It laid down
only a process of bottling. It was, thus, issued with a viewto regulate the
trade. It would, however, not be an additional duty and, therefore, not a tax

on manufacture. What would be a tax on manufacture has recently been
considered in Commr. O Central Excise v. Ms. Indian Al um nium Co.
Ltd. [2006 (10) SCALE 34].

We, therefore, are of the opinion that the Tribunal and the H gh Court
were correct in their views that Section 43B of the Act was not attracted in
t he case.

An excise duty which is in the nature of tax can be inposed only by a
statute which answers the description of Article 265 of the Constitution of
I ndi a.
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We, therefore, are of the opinion that the Tribunal and the H gh Court
have not committed any error in passing the inpugned judgnent. The
appeal is dismssed with costs. Counsel’s fee assessed at Rs. 25, 000/-.
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