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Leave granted in special |eave petitions.

Chal l enge in these appeals.is to the legality of the
j udgrment rendered by a Division Bench of the Karnataka Hi gh
Court holding that the Crcular dated 23.10.1999 (Circul ar
No. 31/1999-2000) is valid and Gircul ar. No.5/1996-97 dat ed
12.4.1996 was inoperative.

Background facts in a nutshell are as foll ows:

Appel l ants are deal ers regi stered under the Karnataka
Sal es Tax Act, 1957 (in short the "Act’). Their business
activities inter-alia include business of |easing nachinery,
equi prent and notor vehicl es.

Section 5-C of the Act deals with |levy of tax on transfer of
the right to use the goods which is treated as a transfer for the
purpose of levy of sales tax within the State.

Oiginally the levy was on "taxable turnover". An
amendnment was brought in 1992 to the said provision
substituting the expression "total turnover" for "taxable
turnover". The same was questioned by several assessees. A
Di vi sion Bench of the High Court by its judgnent in Shetty
Leasing India Pvt. Ltd. vs. Union of India and Ors. (1996 (100)

STC 533) struck down the provision. On 1.4.1986, Section 5-C
was again anended with retrospective effect restoring the
original position i.e. substituting the expression "taxable
turnover"” for "total turnover". On 12.4.1996, a G rcular was
issued in terms of Section 3-A of the Act providing that the
goods whi ch have suffered tax under Section 5 of the Act
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cannot be again taxed in terns of Section 5-C. In other words,
where the goods have suffered tax on the actual sal e cannot
attract levy of tax again. The circular, as noted above, was
i ssued under Section 3-A of the Act read with Rule 6(4) of the
Kar nat aka Sal es Tax Rules, 1957 (in short the 'Rules’).
Subsequently, on 23.10.1999 another Circul ar was issued
stating that the earlier Crcular did not reflect the actua
position in law and, therefore, there was no bar on the
transaction being taxed in terms of Sections 5 and 5-C. On
1.4.2000 Section 5-C was anended by insertion of a proviso
which in essence re-iterated the view expressed in the G rcul ar
dated 12. 4. 1996.

Keeping in view the directions contained in the Crcular
of 23.10.1999 re-assessnent proceedings were initiated
and/ or action in terns of Section 21 for revision was initiated.
Both these actions related to conpl eted assessnents.

A'l earned Single Judge while dealing with challenge to
Crcul ar ‘dated 23.10.1999 held that the Crcular of 12.4.1996
did not indicate the correct position in |law and, therefore,
there was no bar in the Circular dated 23.10.1999 clarifying
the position and indicating the correct position. However, it
was held that the revenue was bound by the incorrect
Crcular. Therefore, for the assessnent years 1996-97 to

1999-2000 till the date of the subsequent Circular, no action
coul d be taken agai nst the assessees. But the position prior to
that i.e. from1.4.1986 till 31.3.1996 the assessees were not

entitled to any relief. This view was taken primarily on the
ground that even incorrect circular binds the revenue. The

Di vi si on Bench hel d theincorrect circul ar does not bind the
revenue and that the | aw declared by this Court has a binding
effect.

Learned counsel for the appellants submitted that both
the orders of the | earned Single Judge and the judgnment of the
Di vi sion Bench do not take into effect of the proviso which is
in essence a legislative declaration of a clarificatory nature.
The proviso in terns recogni zes the correctness of the Crcular
dated 12.4.1996. In any event, there could not have been any
re-openi ng of the assessment because of mere change in
opi ni on of the Conmi ssioner. Wen two opinions were
expressed in the two circulars it is nothing but a change in the
opinion and it is inmperm ssible for the revenue to re-open the
conpl ete assessnent on the basis of the subsequent G rcul ar

The fact that the proviso was by way of aclarification is
clear fromthe fact that at the first instance only 12 days after
Section 5-C was anmended, the Crcular was issued. In
essence, the principle of contenporaneous expression applies
to the facts of the case. The Crcular dated 23.10.1999 is in
essence review of the earlier Grcular which is inpermissible in
law. The Circular itself states that those are "revised
instructions” and, therefore, cannot have any retrospective
force and in any event cannot permt re-opening of conplete
assessment either by way of re-assessment proceedi ngs or by
exerci se of revisional powers.

In response, |earned counsel for the revenue subnitted

that the true nature of the proviso has been kept in view The
Hi gh Court’s conclusions are irreversible. There is no question
of proviso being clarificatory in nature. According to him the
provi so can be applicable with effect fromthe date of

i ntroducti on because that woul d determni ne the taxable event

for the assessnent year in question and the subsequent
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peri od.

It is stated that the Crcular was not binding on the
assessing authorities and they could take their independent
Vi ew.

At this juncture, it would be necessary to take note of
Sections 5-C, 12-A and 21. They read as foll ows:

"5-C. Levy of tax on the transfer of the right
to use any goods: Notwi thstandi ng anythi ng
contai ned in sub-section (1) or sub-section (3)
of Section 5, but subject to sub-sections (5)
and (6) of the said Section, every deal er shal
pay for each year a tax under this Act on his
(taxabl e turnover in respect of the transfer of
the right to use any goods nentioned in

colum (2) of the Seventh Schedul e for any

pur pose (whet her-or not for a specified period)
at the rates specified in the correspondi ng
entries . in colum (3) of the said Schedul e.

Provi ded that no tax shall be-levied under

this section if the goods in respect of which the
right to use is transferred, have been subjected
to tax under section 5.

12- A, Assessnent of escaped turnover: -(1)

If the assessing authority has reasonto believe
that the whole or any part of the turnover of a
deal er in respect of any period has escaped
assessnent to tax or has been-under-assessed
or has been assessed at a rate |ower than the
rate at which it is assessable under this Act or
any deductions or exenptions have been
wongly allowed in respect thereof, the
assessing authority may, notw thstanding the
fact that the whole or part of such escaped
turnover was already before the said authority
at the tinme of the original assessment or re-
assessment but subject to the provisions of
sub-section (2), at any time within a period of
ei ght years fromthe expiry of the year to which
the tax relates, proceed to assess or re-assess
to the best of its judgnment the tax payable by
the dealer in respect of such turnover after
issuing a notice to the dealer and after making
such enquiry as it nay consider necessary.

(1-A) In nmaking an assessnent under sub-

section (1) the assessing authority may, if it is
satisfied that the escape from assessnment is

due to wil ful non-disclosure of assessable
turnover by the dealer, direct the dealer to pay,
in addition to the tax assessed under sub

section (1), a penalty not exceedi ng (an anount
equi valent to the tax due) the tax so assessed:

Provi ded that no penalty under this sub-
section shall be inmposed unl ess the dealer
af fected has had a reasonabl e opportunity of
showi ng cause agai nst such inposition

(2) In conputing the period of linmtation for
assessment of the escaped turnover under this
Section, the tinme during which an assessnent
www.taxcode.in
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has been deferred on account of any stay order
granted by any Court or other authority in any
case, or by reason of the fact that an appeal or
ot her proceeding is pending before the
Appel l ate Tribunal or the Hi gh Court or the
Supreme Court, shall be excl uded:

Provi ded that nothing contained in this
Section limting the tine within which any
action may be taken or any order, assessment
or re-assessnent may be made, shall apply to
an assessnment or re-assessnment nade on the
assessee or any person in consequence of, or
to give effect to, any finding, direction or order
made under Sections 20, 21, 22, 22A, 23 or 24
or any judgment, or order made by the

Supreme Court, the Hi gh Court, or any other
Court.

21. Revisional powers of Joint
Conmi ssi oners.:

(1) The Deputy Conmi ssioner may of his own

nmotion call for and examne the record of any
order passed or proceedi ng recorded under the
provi sions of this Act by an Commrercial Tax

O ficer subordinate to himfor the purpose of
satisfying hinmself ‘as to the legality or propriety
of such order or as to the regularity of such
proceeding in so far as it is prejudicial tothe
interests of the revenue and may pass such

order with respect thereto as he thinks fit.

(2) the Joint Comm ssioner may of his own
nmotion call for and exam ne the record of any
order passed or proceedi ng recorded under the
provi sions of this Act by any officer not above
the rank of a Deputy Comm ssioner, for the
purpose of satisfying hinmself as to the |legality
or propriety of such order or as to the
regul arity of such proceeding in so far as it is
prejudicial to the interests of the revenue and
pass such order with respect there to as he
thinks fit.

(3) Inrelation to an order of assessnent
passed under this Act, the power under sub--
sections (1) and (2) shall be exercisable only
within a period of four years fromthe date on
whi ch the order was passed.

(4) No order shall be passed under sub-section
(1) or sub-section (2) enhancing any
assessment, unless an opportunity has been
given to the assessee to show cause agai nst
the proposed enhancenent.

(5) The power under this Section shall not be
exercisable in respect of matters subjected to
appeal under Section 20.

(6) Every order passed in revision under this
Section shall subject to the provisions of
Sections 22 to 24 and 25-A be final
www.taxcode.in
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Expl anati on: For the purposes of this section,
"record’ shall include all records relating to any
proceedi ngs under this Act available at the

time of exam nation by the Joint

Conmi ssi oner . "

A copy of the Budget speech introducing the anendnent
was placed on record by | earned counsel for the parties. The
Fi nance M nister’s speech shows that the provi so was
i ntended to provide additional benefit or relief. The proviso
appears to have been introduced as a clarificatory neasure.
There is no nmention as to the date after which benefit can be
granted in respect of the goods whi ch have suffered tax.
Therefore, the assessment period concerned as sought to be
i ntroduced by the revenue has no foundation. The proviso
clearly states that once the goods have suffered the tax they
woul d not be subject to tax again. As observed by this Court in
Zile Singh v. State of Haryana and O's. (2004 (8) SCC 1) for
the purpose of determining that the proviso is clarificatory or
not, the date when it is introduced is relevant. Paras 11 to 21
of the judgment are rel evant and they read as foll ows:

11. According to the appellant, the disqualification
i nposed by Section 13-A(l)(c) of the First

Amendnent renmi ned in operation only for a period

of one year and woul d have in ordinary course

ceased to operate on the expiry of the period of one
year from 5-4-1994. The citizens were justified in
arranging their affairs-including the enlargenment of
their famlies keeping in viewthe provision of 1aw as
it stood. However, the Second Anendnent Act

effective from 4-10-1994 nade a difference.” On that
day, the legislature specifically provided that a
person having nore than two children on or after

the expiry of one year shall stand disqualified. This
peri od of one year, in the subm ssion of the
appel l ant, shoul d be cal cul ated from 4-10-1994 and
not 5-4-1994 and if that be done the birth of the
child on 13-8-1995 would not attract the

di squal i ficati on.

12. This plea of the appellant raises a few

i nteresting questions, such as, the nature of the
amendnment i.e. whether it is at all retrospective in
operation, and if not, whether the provision as
amended by the Second Anendrment applies to the
appel | ant .

13. It is a cardinal principle of construction that

every statute is prina facie prospective unless it is

expressly or by necessary inplication nade to have

a retrospective operation. But the rule in general is

appl i cabl e where the object of the statute is to affect

vested rights or to inpose new burdens or to inpair

existing obligations. Unless there are words in the

statute sufficient to show the intention of the

legislature to affect existing rights, it is deenmed to

be prospective only - "nova constitutio futuris

formani inponere debet non praeteritis” \027 a new

| aw ought to regulate what is to follow, not the past.

(See Principles of Statutory Interpretation by Justice

G P. Singh, 9th Edn., 2004 at p. 438.) It is not

necessary that an express provision be nade to

make a statute retrospective and the presunption
www.taxcode.in
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agai nst retrospectivity may be rebutted by

necessary inplication especially in a case where the
new law is made to cure an acknow edged evil for

the benefit of the conmunity as a whole (ibid., p.
440) .

14. The presunption agai nst retrospective operation
is not applicable to declaratory statutes\005\005. In
determ ning, therefore, the nature of the Act, regard
must be had to the substance rather than to the

form If a new Act is "to explain" an earlier Act, it
woul d be without object unless construed
retrospectively. An explanatory Act is generally
passed to supply an obvi ous onission or to clear up
doubts as to the nmeaning of the previous Act. It is
wel | settled that if a statute is curative or nerely
decl aratory of the previous |aw retrospective
operationis generally intended.... An anmending Act
may be purely declaratory to clear a neaning of a
provi si on of the principal Act which was al ready
implicit. A clarificatory amendment of this nature
will have retrospective effect (ibid., pp. 468-69).

15. Though retrospectivity is not to be presumed

and rather there is presunption against
retrospectivity, according to Craies (Statute Law,
7th Edn.), it is open for the |egislature to enact |aws
havi ng retrospective operation. This can be achi eved
by express enactnent. or by necessary inplication
fromthe | anguage enployed. If it is a necessary
inmplication from the | anguage enpl oyed that the

| egi slature intended a particular section to have a
retrospective operation, the courts will give it such
an operation. In the absence of a retrospective
operation having been expressly given, the courts

may be call ed upon to construe the provisions and
answer the question whether the |egislature had
sufficiently expressed that intention giving the
statute retrospectivity. Four factors are suggested
as relevant: (i) general scope and purview of the
statute; (ii) the remedy sought to be applied; (iii) the
former state of the law, and (iv) what it was the

| egi sl ature contenplated. (p. 388) The rul e agai nst
retrospectivity does not extend to protect fromthe
effect of a repeal, a privilege which did not anount
to accrued right. (p. 392)

16. Where a statute is passed for the purpose of
suppl ying an obvious onission in a former statute
or to "explain a forner statute, the subsequent
statute has relation back to the tine when the prior
Act was passed. The rul e against retrospectivity is
i napplicable to such legislations as are expl anatory
and declaratory in nature. A classic illustration is
the case of Attorney General v. Pougett (Price at p.
392). By a Custons Act of 1873 (53 Geo. 3, c. 33) a
duty was inposed upon hides of 9s 4d, but the Act
omtted to state that it was to be 9s 4d per cwt., and
to remedy this om ssion another Custons Act (53
Geo. 3, c. 105) was passed later in the same year.
Bet ween t he passing of these two Acts sone hides
were exported, and it was contended that they were
not liable to pay the duty of 9s 4d per cwt., but
Thonmson, C. B., in giving judgrment for the Attorney
CGeneral, said: (ER p. 134)
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"The duty in this instance was, in fact,

i nposed by the first Act; but the gross

m st ake of the om ssion of the weight, for
whi ch the sum expressed was to have

been payabl e. occasi oned the amendnent
made by the subsequent Act: but that

had reference to the forner statute as
soon as it passed, and they nust be

taken together as if they were one and the
same Act:" (Price at p. 392)

17. Maxwell|l states in his work on Interpretation of
Statutes (12th Edn.) that the rul e against
retrospective operationis a presunption only, and
as such it "may be overcone, not only by express
words in the Act but al so by circunstances
sufficiently strong to displace it" (p. 225), if the
dom nant intention of the legislature can be clearly
and doubtlessly spelt out, the inhibition contained
in the rule against perpetuity beconmes of doubtfu
applicability as the "inhibition of the rule" is a
matter of degree which would "vary secundum
materiam' (p. 226). Sonetines, where the sense of
the statute demands it or where there has been an
obvi ous mistake in drafting, a court wll be prepared
to substitute another word or phrase for that which
actually appears in the text of the Act (p. 231).

18. In a recent decision of this Court in Nationa
Agricul tural Coop. Marketing Federation of |India

Ltd. v. Union of India (2003 (5) SCC 23) it has been
hel d:

"that there is no fixed formula for the
expression of legislative intent to-give
retrospectivity to an enactnent. Every

| egi sl ati on whet her prospective or
retrospective has to he subjected to the
guestion of |egislative conpetence. The
retrospectivity is liable to be decided on a
few touchstones such as: (i) the words

used nust expressly provide or clearly
inmply retrospective operation; (ii) the
retrospectivity must be reasonabl e and

not excessive or harsh, otherwise it runs
the risk of being struck down as
unconstitutional: (iii) where the
legislation is introduced to overcone a
judicial decision, the power cannot be

used to subvert the decision wthout
renoving the statutory basis of the
decision. There is no fixed formula for the
expression of legislative intent to give
retrospectivity to an enactnent. A
validating clause coupled with a
substantive statutory change is only one

of the nethods to | eave actions
unsust ai nabl e under the un-anended

statute, undisturbed. Consequently, the
absence of a validating clause woul d not

by itself affect the retrospective operation
of the statutory provision, if such
retrospectivity is otherwi se apparent”.
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19. The Constitution Bench in Shyam Sunder v.
Ram Kumar (2001 (8) SCC 24) has held: (SCC p.
49, para 39)-

"Ordinarily when an enactnent decl ares
the previous law, it requires to be given
retroactive effect. The function of a
declaratory statute is to supply an

om ssion or to explain a previous

statute and when such an Act is passed,

it cones into effect when the previous
enact ment was passed. The | egislative
power to enact |aw includes the power

to declare what was the previous |aw

and when such a declaratory Act is
passed, invariably it has been held to be
retrospective. Mere absence of wuse of the
word 'declaration’ in-an Act explaining
what was the law before may not appear

to be a declaratory Act but if the court
finds an Act as declaratory or

expl anatory, it has to be construed as
retrospective." (p. 2487).

20. In Bengal Inmmunity Co. Ltd. v. State of Bihar
(1955 (2 SCR 603), Heydon case was cited with
approval . Their Lordshi ps have said: (SCR pp. 632-
33)

"It is a sound rule of construction of a
statute firmy established in England as
far back as 1584 when Heydon case was
deci ded t hat -

"\ 005\ 005.for the sure and true
interpretation of all statutes in
general (be they penal or

beneficial, restrictive or enlarging
of the comon | aw) four things

are to be discerned and

consi der ed-

1st. What was the comon | aw
bef ore the maki ng of the Act.

2nd. What was the m schief and
defect for which the common | aw did
not provide.

3rd. What renedy Parlianment hath
resol ved and appointed to cure the
di sease of the Conmmonweal th, and

4th. The true reason of the renedy;
and then the office of all the judges
is always to nake such construction
as shall suppress the m schief, and
advance the remedy, and to
suppress subtle inventions and
evasi ons for continuance of the
m schief, and pro privato commbdo
and to add force and life to the cure
and renmedy, according to the true
intent of the makers of the Act, pro
bono publico’."
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21. In Allied Mtors (P) Ltd. v. CT (1997 (3) SCC
472) certain uni ntended consequences flowed from

a provision enacted by Parlianment. There was an

obvi ous om ssion. In order to cure the defect, a
provi so was sought to be introduced through an
amendnment. The Court held that litera

construction was liable to be avoided if it defeated
the mani f est object and purpose of the Act. The rule
of reasonable interpretation should apply.

"A proviso which is inserted to renedy

uni nt ended consequences and to nake

the provision workable, a proviso which

suppl i es an obvi ous omi ssion in the

section and is requiredto be read into the

section to give the section a reasonabl e
interpretation, requires to be treated as
retrospective in operation so that a

reasonabl e i nterpretation can be given to

the sectionas a whole." (SCC pp. 479-80,

para 13)

The Budget Speech speaks of the goods "already been
subj ected to tax under the Act" and does not even by
inplication state that in order to be entitled to the benefit the
goods ought to have been taxed after a particular date. It is
purely on the event of goods having suffered tax once or in
ot her words the taxable event having taken place once.

The normal function of a provisois to except sonething

out of the enactnent or to qualify something enacted therein
whi ch but for the proviso would be within the purview of the
enactnment. As was stated in Miullins vi Treasurer of Survey
[1880 (5) BD 170, (referred to in-Shah Bhojraj Kuverji Ol
MI1lls and G nning Factory v. Subhash Chandra Yograj Sinha

(AIR 1961 SC 1596) and Cal cutta Tramways Co. Ltd. v.
Corporation of Calcutta (AR 1965 SC 1728); when one finds a
proviso to a section the natural presunption is that, but for
the proviso, the enacting part of the section would have

i ncl uded the subject nmatter of the proviso. The proper function
of a proviso is to except and to deal with a case which would
otherwise fall within the general |anguage of the main
enactnment and its effect is confined to that case. It-is a
qualification of the precedi ng enactnent which is expressed in
terns too general to be quite accurate. As a general rule, a
proviso is added to an enactnent to qualify or create an
exception to what is in the enactnent and ordinarily, a proviso
is not interpreted as stating a general rule. "If the | anguage of
the enacting part of the statute does not contain the

provi sions which are said to occur in it you cannot derive
these provisions by inplication froma proviso." Said Lord

Wat son in West Derby Union v. Metropolitan Life Assurance

Co. (1897 AC 647)(HL). Normally, a proviso does not trave
beyond the provision to which it is a proviso. It carves out-an
exception to the main provision to which it has been enacted

as a proviso and to no other. (See A N Sehgal and Ors. v. Raje
Ram Sheoram and Ors. (AR 1991 SC 1406), Tri bhovandas

Hari bhai Tanboli v. Gujarat Revenue Tribunal and Os. (AR
1991 SC 1538) and Kerala State Housing Board and Ors. v.
Ramapriya Hotels (P)Ltd. and O's. (1994 (5) SCC 672).

"This word (proviso) hath divers operations. Sonetine it
worketh a qualification or Iimtation; sonmetine a condition
and sonetine a covenant" (Coke upon Littleton 18th Edition
146)
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http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 361 $gge 10 of

18

“I'f in a deed an earlier clause is followed by a | ater cl ause
whi ch destroys altogether the obligation created by the earlier
clause, the later clause is to be rejected as repugnant, and the
earlier clause prevails....But if the later clause does not
destroy but only qualifies the earlier, then the two are to be
read together and effect is to be given to the intention of the
parties as disclosed by the deed as a whole" (Per Lord
Wenbury in Forbes v. Gt [1922] 1 A C. 256).

A statutory proviso "is sonething engrafted on a
precedi ng enactnent” (R v. Taunton, St Janmes, 9 B. & C
836) .

"The ordinary and proper function of a proviso comng
after a general enactnent is to limt that general enactnent in
certain instances" (per Lord Esher in Re Barker, 25 Q B.D.

285).

A proviso to a section cannot be used to inport into the
enacti ng part sonething which i s not there, but where the
enacting part is susceptible to several possible neanings it
may be controlled by the proviso (See Jennings v. Kelly [1940]
A.C. 206).

The above position was highlighted in Ali MK & O's. v.
State of Kerala and Os. (2003 (11) SCC632) -and Uni on of
India v. Sanjay Kumar Jain (2004 (6) SCC 708)

The stand of the revenue does not appear to be very
consi stent. Though in the counter affidavit before the High
Court it was stated that the Crcular is not binding on the
authorities, it is conceded by | earned counsel for the State
CGovernment that it is in fact binding on'the departnent
officials. The Circulars read as follows:

" COW SSI ONER OF COMVERCI AL TAXES
Cl RCULAR No. 5/96-97 dated 12.4.1996

Sub: Salient features of the Amendnents effective
from1.4.1996- reg.

Ref:- 1. Govt. Notification No. DPAL 15 LGN 96
Dat ed 21.3.1996 published in Karnataka Gazatte
Extraordinary Part |V Section 2B, dated 21.3.1996.

2. Govt. Notifications No. FD35 CSL 96 (1 to 25)
dated 30.03.96

3. Govt. Notifications No. FD 85 CET 96 (1 to 3)
dat ed 30.03. 96.

4., CGovt. Notifications No. FD 4 CRC 96 dated
30. 03. 96

As per the Karnataka Taxation |aws (Second
Anmendnent) Act, 1996, anendnents are effected to
provi si ons of the bel ow nmenti oned Acts;

i) Karnataka Tax on Luxuries Act, 1979.
ii) Karnataka Tax on Professions, Trades,
Cal lings and Enpl oynments Act, 1976.
iii) Karnataka Entertai nnents Tax Act, 1958.
i v) Karnataka Agricultural Incone Tax Act,
1957.
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v) Karnataka Sal es Tax Act, 1957.

2. Salient features of the anendnents are expl ai ned
her eunder for guidance and conpliance. (Specific
mention is made about the amendments which are
introduced with retrospective effect and in all other
cases, the anendnments take prospective effect, i.e.,
w.e. f. 1.4.1996):

XX XX XX XX

Amendnent of Section 5-C Levy of tax on the
transfer of the right to use any goods.

16. Section 5-Cin force prior to this amendnent
prescribed 'total turnover" as the basis for |evy of
tax. The Hi gh Court of Karnataka in the judgnent
rendered in the case of Ms Shetty Leasing (India)
Ltd. Vs. Union of India 100 STC 533, had struck

down Section 5-C as beyond the conpetence of

State Legislature. The amendnent now i ntroduced
substitutes the whole of Section 5-Cwith
retrospective effect fromO01.4.86 so as to overcone
the aforesaid judgment. The newly substituted
section prescribes " taxable turnover’ as the basis for
| evy of tax. Assessnents, if any, conpleted
adopting the basis of 'taxable turnover’ for |evy of
tax, stand automatically validated by the validation
Cl ause at Section 7 of the Amendment Act. In all
such cases, it would be in order for the assessing
authorities to pursue action for realization of the
taxes |l evied by issuance of sinple notices, without
going in for rectifications, re-assessnents or

revi sions.

17. Computation of taxable turnover for the

pur poses of Section 5-C now substituted, would

have to be in accordance with the provisions of Rule
6(4) of KST Rules, 1957. Accordingly, anong ot her

thi ngs, where goods e.g. notor vehicles, machinery,
etc. specified in Second Schedul e are purchased
fromregistered dealers in Karnataka and are given
on | ease, such lease involving transfer of the right to
use the KST suffered goods would be eligible for
exenption in terns of clause (i) of sub rule (4) of
Rul e 6.

18. Al the 15 categories of goods specified in the
Seventh Schedule are nade |liable to tax at the
uniformrate of 4%.

"No. RFD. CR 53/97-98
O fice of the Comm ssioner of
Commerci al Taxes in Karnat aka,
Bangal ore \ 027 560 009
dated 23.10.1999

COWM SSI ONER OF COMVERCI AL TAXES

Cl RCULAR No. 31/99-2000

Sub: KST Act, 1957 \027 Amendnent of Section 5-C
by Karnat aka Taxation Laws (Amendnment Act 1996)

- certain instructions -reg.
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Ref: Comm ssi oner of Commerci al Taxes Circul ar
No. 5 of 1996-97 dated April 1996.

I n Conmi ssi oner of Conmercial Taxes Circul ar

No. 5 of 1996-97, dated 12 April, 1996, while
expl aining the salient features of the anmendnents
effected to the provisions of Karnataka Sal es Tax
Act, 1957 by Karnataka Taxation | aws (Second
Anmendnent) Act, 1996 at paras 16 and 17, the
position of law relating to Section 5-C of the
Kar nat aka Sal es Tax Act, 1957 as anended by the
sai d Anendment Act was stated to be as follows:

"16. Section 5-Cin force prior to this
amendnment prescribed "total turnover" as
the basis for |evy of tax. The Hon' ble High
Court of Karnatakain the judgnent

rendered in the case of Ms Shetty

Leasing (I'ndia) Ltd. Vs. Union of India
100 STC 533 had struck down Section 5-

C as beyond the conmpetence of State

| egi sl ature. The anmendnent now

i ntroduced substitutes the whole of

Section 5-C with retrospective effect from
01.4.1986 so as to /overcone the

af oresai d judgnment. The newy

substituted section prescribes 'taxable
turnover’ as the basis for |levy of tax.
Assessnents, if any, conpleted adopting
the basis of ’taxable turnover” for |evy of
tax, stand automatically validated by the
val idation clause at section 7 of the
Anmendnent Act. In all such cases, it

woul d be in order for the assessing
authorities to pursue action for
realization of the taxes |evied by issuance
of sinple notices, without going in for
rectification, re-assessnents or revisions.

17. Conputation of taxable turnover for
the purpose of Section 5-C now
substituted, would have to be in
accordance with the provisions of Rule
6(4) of Karnataka Sal es Tax, 1957.

Accordi ngly, anmpong ot her things, where
goods e.g. notor vehicles, machinery etc.,
specified in second schedul e are
purchased fromregi stered dealers in

Kar nat aka and are given on | ease, such

| ease involving transfer of the right to use
the KST suffered goods woul d be eligible
for exenption in terns of clause (i) of
sub-rule (4) of Rule 6."

2. On areviewof the said circular, it is noticed that
the position or |aw explained therein in respect of
section 5-C does not state the correct position of |aw
for the foll owi ng reasons:

(1) There is a distinction between a
contract of sale as defined in section 4 of
the Sal e of Goods Act, 1930 and a
transfer of the right to use goods for any
purposes. Wile in a transaction of ’'sale’
as defined under Sale of Goods Act, there
www.taxcode.in
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is transfer of ownership in goods and in a
transaction involving transfer of the right
to use goods, there is no such transfer of
owner ship in goods. Consequent to
insertion of clause 29-A (d) to Article 366
of the Constitution of India by 46th
Amendnent to the Constitution,

Kar nat aka Sal es Tax Act, 1957 was

amended w.e.f. 01.4.1996 to treat the
transfer of the right to use goods as
deenmed sal e for the purposes of |evy of

tax on such transaction.

(ii) Section 5-C of the Karnataka Sal es
Tax Act, 1957 is an independent charging
section. Section 5-C-contenplates |evy of
tax on taxabl e turnover in respect of
transfer of the right to use any goods
specified in Seventh Schedul e of the Act
for any purposes (whether or not for

speci fied period). There is nothing in
Section 5-C to indicate that the goods

whi ch are subject to tax on'their transfer
of the right to use (|l ease) cannot be

subj ect to tax under section 5-C when

right to use such goods are again
transferred after the expiry of the
specified period for which it was hired
earlier. Therefore, the |levy under the said
provision is nultipoint -in nature. The

very goods when | eased out npre than

once, such transaction attract |evy every
time they are | eased out.

(iii) As the Section 5-C starts w th non-
obstante cl ause nanely "notwi thstandi ng

anyt hing contained in sub section 91 or
sub-section (3) of Section 5", the goods,

in respect of which right to use goods is
transferred, even though have been

subj ected to tax under the said sub-
sections of Section 5, they shall be liable
to tax under Section 5-C. In other words,

t he goods whi ch have suffered tax under
Section 5 are not excluded fromthe
purvi ew of Section 5-C when right to use

of such goods are transferred.

In view of the above, the follow ng revised
instructions are issued:

(i) Section 5-C was substituted
retrospectively we.f. 01.4.1986 by
anmendi ng Kar nat aka Taxation Laws

(Second Anendnent) Act, 1996. The

new y substituted section 5-C provides

for levy of tax on the 'taxable turnover’ in
respect of transfer of the right to use any
goods specified in seventh schedule to the
Act for any purposes (whether or not for
speci fied period).

(ii) The tax under section 5-C shall be
| evied on taxable turnover in respect of
transfer of right to use any goods
www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 361 $5ge 14 of 18

specified in the schedul e notwi thstandi ng
that such goods have al ready been

subj ected to tax under any of the

provi sions of the Act including section 5-
C

(iii) In determ ning the taxable turnover
for the purposes of section 5-C the
amounts for which the goods whose ri ght

to use in transferred has been purchased
fromanother registered dealer liable to
pay tax under sub-section 91 or sub-
section (3) of Section 5, shall not be
deducted fromthe total turnover

det er m ned.

(iv) Assessments, if any conpleted before
01.4.1996 adopting the basis of \"taxable
turnover’ for 1evy of tax stand
automatically validated by the validation
cl ause at section 7 of the Armendment

Act .

(v) Assessnents if any conpl eted by

al | owi ng the deductions of the anmpunts

rel atabl e to goods purchased from

anot her registered dealer liable to tax,
such assessnents shall be referred tothe
concerned Joint -Commi ssioner of

Conmer ci al Taxes (Adm.), inmediately

for initiating action section 21 to revise
the assessment order in accordance with
these instructions.

(vi) Where any order passed under

Section 21 or appeal order under Section
20 is contrary to instructions issued in
this circular, such orders shall be
referred to the Conmi ssioner inmmediately
for initiating action under section 22-A.

Sd/ -
(V.- MADHU)
Commi ssi oner of Commercial Taxes".

A bare reading of the Crcular dated 23.10.1999 shows
that it was a review of the earlier G rcular and that the
Conmi ssi oner was of the view that the position of |aw
explained in the earlier Circular did not state the correct
position in law and, therefore, the revised instructions were
i ssued. There was a direction to the concerned Joint
Conmi ssioner to immediately initiate action under Section 21
to revise the assessnment orders. It was further stated that if
any order passed under Section 21 or appeal order under
Section 20 was contrary to the instructions issued, the sane
were to be referred to himfor initiating action under Section
22-A of the Act. This | eaves no manner of doubt that the
subordinate officers had no option but to conply with the
directions given.

The notices issued under Section 12-A of the Act
initiating the assessnent proceedi ngs clearly show that they
were on the basis of the instructions issued.
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As observed by this Court in Commi ssioner of Trade Tax,
UP. and Anr. v. Kajaria Ceramcs Ltd. (2005 (11) SCC 149)
there are various G rculars, sone are binding and sone are
not bindi ng. Though strong reliance was pl aced by | earned
counsel for the revenue on Addl. Commi ssioner (Legal) and
Anr. v. Jyoti Traders and Anr. (1999 (2) SCC 77) a close
readi ng of the decision shows that it does not support the
stand of the revenue and on the contrary support the stand of
the appel |l ants.

Particul ar reference may be nmade to paragraphs 22 and
25 which read as foll ows:

"22. I n Ahnmedabad Manufacturing & Calico Printing

Co. Ltd. v. S.G Mehta, 1TO (AIR 1963 SC 1436) in

its assessnent to inconme tax for the year 1952-53,
the appell ant, a conpany had been granted under

the provisions of the finance Act, 1952, a rebate on
a portion of its profits of the previous year, that is,
1951 which it had not distributed as dividends to

its shareholders. In the next assessnent year 1953-
54, the appellant used a part of the aforesaid

undi stributed profits for declaring dividends. As the
| aw t hen stood, nothing could be done by the

Revenue Authorities towithdraw the rebate earlier
granted on the ground of the profits being utilized in
declaring dividends in a |ater year. From 1.4. 1956,
however, there was a change in the law as sub-
section (10) of section 35 of the Income Tax Act,
1922 was brought into force then. By an order nmde

on 27-3-1958, under the sub-section, the aforesaid
rebate was withdrawn and the appellant was call ed
upon to refund it. The appellant then applied to the
H gh Court at Bonmbay for a wit to quashthe order

of 27-3-1958 on the ground that sub-section (10)

was not applicable to the facts of this case. That
application was dismssed by the H gh Court. The
appeal in the Suprene Court was against this

deci sion of the Hi gh Court at Bombay di sm ssing

the application. Now sub-section (10) of Section 35
of the Income Tax Act was enacted by the Finance

Act of 1956. That sub-section, insofar as it is
necessary to state for the purpose of this case,

provi ded that where in any of the Assessnent Years
1948-49 to 1955-56, a rebate of incone tax was
allowed to a conpany under the Finance Act

prevailing in that year on a part of its total incone

"and subsequently the anobunt on which

the rebate of income tax was allowed as
aforesaid is availed of by the conpany,
wholly or partly, for declaring dividends
in any year ... the Income Tax O ficer
shal | re-conpute the tax payable by the
conpany by reducing the rebate

originally allowed".

The sub-section in substance permts a rebate duly
allowed in any year before it came into force to be
wi thdrawn if "subsequently” the amount on which
the rebate was allowed "is availed of'" for declaring
di vidends in any year. The appellant contended that
the sub-section did not apply unless the anpbunt on
whi ch the rebate was granted was availed of for
decl aring dividends after the sub-section had cone
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into force, that is, after 1-4-1956 and, therefore, it
did not apply to the present case. It was said that if
it were not so, the sub-section would be given a
retrospective operation and the rule was that it was
to be presuned that a statute dealing with
substantive rights was not to have operation. This
Court, per majority (3:2), held that sub-section (10)
of Section 35 was intended to have a retrospective
operation and was applicable to the present case.
Sarkar, J. who was in majority, in his concurring

j udgrment, observed as under

"There is no dispute that by sub-section
(10) the legislature intended to penalise a
case where subsequent to its enactnent,

t he anpbunt on which rebate had been
granted was utilised in declaration of

di vi dends. Now i-s there any reason to
think that the legislature did not want to
i npose the penalty al so on those who had
earlier utilised the amount in declaration
of dividends? There was no special nerit
in these |atter cases. And | also think
that they fornmed the majority of the
cases. The grant of rebate having been
stopped after March 31, 1956, there was

no occasion to provide for cases of such
grant thereafter. Al these circunstances
lead ne to the view that the intention of
the legislature was to penalise the cases
of utilisation of anpbunts on which rebate
had been granted in paynent of

di vi dends whi ch had happened before the
sub-section cane into force. The renedy
whi ch the sub-section provi ded woul d
largely fail in any other view. The genera
scope and purvi ew of the sub-section and

a consideration of the evil which it was
intended to renedy lead nme to the

opi nion that the intention of the

| egislature clearly was that the sub-
section should apply to the facts that we
have in this case".

25. The two decisions in the cases of Ahmedabad

Manuf acturing & Calico Printing Co. Ltd. and

Bi swanat h Jhunj hunwal I a are nore closer to the

i ssue involved in the present case before us. They

laid down that it is the |anguage of the provision

that matters and when the neaning is clear, it has

to be given full effect. In both these cases, this

Court held that the proviso which anmended the

exi sting provision gave it retrospectivity. Wen the

provision of lawis explicit, it has to operate fully

and there could not be any limts to its operation

This Court in Bi swanath Jhunj hunwal | a case said

that if the | anguage expressly so states or clearly

inmplies, retrospectivity nmust be given to the

provision. Under Section 34 of the Incone Tax Act,

1922, it is the service of the notice which is the sine

gua non, an indispensable requisite, for the

initiation of assessnent or reassessnent

proceedi ngs where inconme had escaped assessment.

That is not so in the present case. Under sub-

section (1) of Section 21 of the Act before its
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amendnment, the assessing authority may, after
i ssuing notice to the deal er and naki ng such
inquiry as it may consider necessary, assess or
reassess the dealer according to | aw. Sub-section (2)
provi ded that except as otherwi se provided in this
section, no order for any assessnent year shall be
nmade after the expiry of 4 years fromthe end of
such year. However, after the amendnent, a proviso
was added to sub-section (2) under which the
Commi ssi oner of Sal es Tax authorises the assessing
authority to make assessment or reassessnent
before the expiration of 8 years fromthe end of such
year notwi thstandi ng that such assessnent or
reassessnent nay involve a change of opinion. The
proviso cane into forcewe.f. 19-2-1991. W do not
think that sub-section (2) and the proviso added to
it | eave anyone in-doubt-that as on the date when
the proviso cameinto force, the Conm ssioner of
Sal es Tax could authorise nmaki ng of assessnent or
reassessnent before the expiration of 8 years from
the end of that particul ar assessnent year. It is
imuaterial if a period for assessnent or
reassessnent under sub-section (2) of Section 21
before the addition of the said proviso had expired.
Here, it is the conpletion of assessnent or
reassessnent under Section 21 which is to be done
before the expiration of 8 years of that particul ar
assessnment year. Read as it is, these provisions
woul d nean that the assessnment for the year 1985-
86 could be reopened up to 31-3-1994.
Aut hori sation by the Comm ssioner of Sal es Tax
and conpl etion of assessnent or reassessnent
under sub-section (1) of Section 21 have to be
conpleted within 8 years of the particular
assessment year. Notice to the assessee follows the
aut horisation by the Comm ssioner of Sales Tax, its
service on the assessee is not a condition precedent
to reopen the assessnent. It is not disputed that a
fiscal statute can have retrospective operation. 1f we
accept the interpretation given by the respondents,
the proviso added to sub section (2) of Section 21 of
the Act becomes redundant. Conmencemnent of the
Act can be different than the operation of the Act
t hough sonetines, both may be the sanme. The
provi so now added to sub-section (2) of Section 21
of the Act does not put any enbargo on the
Conmi ssi oner of Sales Tax not to reopen the
assessment if the period, as prescribed earlier, had
expired before the proviso cane into operation. One
has to see the | anguage of the provision. If it is
clear, it has to be given its full effect. To reassure
oneself, one may go into the intention of the
| egi slature in enacting such provision. The date of
commencement of the proviso to Section 21(2) of the
Act does not control its retrospective operation.
Earlier the assessnment/reassessnment coul d have
been conpleted within four years of that particular
assessnent year and now by the anmendnent
adding the proviso to Section 21 (2) of the Act it is
ei ght years. The only safeguard being that it is after
the satisfaction of the Comm ssioner of Sales Tax.
The proviso is operative from 19-2-1991 and a bare
readi ng of the proviso shows that the operation of
this proviso relates and enconpasses back to the
previ ous ei ght assessnent years. W need not refer
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to the provisions of the Incone Tax Act to interpret
the proviso to Section 21(2) the |Ianguage of which is
cl ear and unanbi guous and so is the intention of

the legislature. W are, thus, of the view that the
H gh Court was not right in quashing the sanction

gi ven by the Conmi ssioner of Sales Tax and notices

i ssued by the assessing authority in pursuance

t her eof . "

The issues can be |ooked at froma different angle.
Undi sputedly, the 1996 G rcul ar was binding on the revenue
authorities as is spelt out in the case of 12.4.1996 and
23.10.1999 Circulars. The assessnments were conpl eted on the
basis of 12th April, 1996 Circular. Merely because the
Conmi ssi oner changes his view opi nion and according to him
it was review of the earlier decision that cannot have any effect
on any assessment which has been conpleted on the basis of
the 1996 Circul ar.

That bei ng so, the question of re-opening the assessnent
by mere change of opinion is entirely inpermssible.

Though these aspects need not be taken note of in view of

the conclusion that the proviso was clarificatory in nature and
operated with effect fromthe date Section 5-C was anended

i.e. 1.4.1986 yet this is an additional factor to set aside the
H gh Court’s judgnent.

It is stated by a long line of decisions that reopening of
assessment is not perm ssible by nere change of the opinion
in the assessing officer. Here it has not been disputed that the
Crcul ar dated 23.10.1999 was on account of change of
opi ni on of the Conmi ssioner that too while review ng the
earlier Crcular. It could not be brought to our notice as to
whi ch provision pernitted the review

Learned counsel for the State submitted that the power is
i nherent because the authority can correct his own m staken
i mpression about the interpretation. Prima facie, the 'plea is
wi t hout substance and can not be accepted. That question is
of academic interest in view of what has been stated above.
The judgments of the | earned Single Judge as affirmed by the
Di vi si on Bench are indefensible, need to be set aside which we
direct. The appeals are all owed. Costs nmde easy.
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