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Cl VI L APPEAL NOCS. 281-284 & 286 OF 2006

Dal veer Bhandari, J.

The controversy involved in these appeal s revol ves
around a short but i'nportant question of |aw - whether
the export house prem umreceived by the assessee is
includible in the "profits of the business" of the assessee
whi | e conputing the deduction under Section 80HHC of
the Incone Tax Act, 19617

Since a common question of |aw arises for
consideration in these appeals, therefore, they are being
di sposed of by this common judgnment. However, for the
sake of reference, the essential facts of Cvil Appeal No.
6146 of 2005 are reproduced as under.

The respondent - assessee, M.s Baby Marine
Exports, Kollamis engaged in the business of selling
mari ne products both in donestic market and al so
exporting it. The assessee is exporting directly to'the
buyers and al so t hrough export houses.

The assessee in the instant case has entered into
contracts with the export houses, whereby, as and when
the assessee sells the goods or nerchandi se to an export
house, as consideration for the sale, receives the entire
F. 0. B. value of the exports plus the export house
prem um of 2.25% of the F.O B. value. The relevant
clause dealing with F. O.B. value and incentive
comm ssion of the contract entered into between the
assessee and the export house in this case is reproduced
as under:

"Clause (12): The Export House agrees to
pay the manufacturer/shipper an incentive of
2.25% on the F.OQ B. value (net of overseas
conmi ssion) of the said Frozen Marine
products shi pped by the

manuf act ur er/ shi pper. "

The assessee has been filing its income tax returns
showi ng the export house premumas part of its tota
turnover and, thereby seeking deductions available to an
exporter and/or a supporting manufacturer under

Section 80-HHC (1A) of the Income Tax Act.

The assessee has shown the export prem um as .
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part of sale consideration having an el enment of turnover
and not conmi ssion or service charges.

The Income-tax O ficer, Ward-1, Quilon rejected the
claimof the assessee by his order dated 30.3.1995. |In
this connection, the assessing officer referred to the
rel evant clause 12 of the agreenent entered into between
the assessee and the export house and observed that the
narration of the clause shows the nature of the paynent.
According to the assessing officer, this is clearly a
"comm ssion or service charge" for routing the exports
through the export houses who receive inport |icenses
required by them The assessing officer in support of his
findings referred to and relied upon the decision of |TAT,
Cochin Bench in I TA No.610 (Coch)/1994) dated
21.12.1994 in G Gangadharan Nair v. |TO Ward- 1,

Mat t anchery.

The respondent assessee aggri eved by the said order
filed an ‘appeal before the Conmi ssioner (Appeals).

The Conmi ssi oner (Appeal s) al so exani ned the
mai n question bei ng whet her the export house prem um
will formpart of the export turnover for the purpose of
conputing the anount of deduction under the proviso to
sub-section (3) to Secti on 80HHC?

The Conmi ssi oner (Appeals) relying upon the
deci sion of the | TAT dated 28.3.1995 in | ncone Tax
Oficer v. Sea Pearl lndustries Ltd. directed the
assessing officer to include the val ue of export through
export houses also in the export turnover for-the purpose
of computing deduction under Section 80HHC.” The
Commi ssi oner (Appeals) held that "what the appell ant
has received is only a reinbursenent of certain expenses
or paynments towards comm ssion or brokerage. That
bei ng the case, the export premiumreceipts will fal
within the anbit of clause 1 of Explanation (baa) to
Section 80HHC and, therefore, the Assessing Oficer was
justified in excluding 90% of such receipts to arrive at the
profit of the business as defined in Explanation (baa)".
The Conm ssioner (Appeals) further held that "the
Assessing Oficer was not justified in excluding the
i ndirect export fromthe export turnover. He is directed
to include the indirect export also in the export turnover
for the purpose of Section 80HHC'.

The respondent aggrieved by the order of the
Conmi ssi oner (Appeal s) approached the Incone Tax
Appel | ate Tri bunal

The Tribunal extracted the findings of the
Conmi ssi oner (Appeals) in its order in extenso and relied
on the decision of the Tribunal

The Tribunal all owed the appeal of the assessee
and uphel d the stand of the assessee that the export
house prem um received by the assessee is includible in
the "profits of the business" of the assessee while
conputing the deduction under Section 80HHC of the
I nconme Tax Act, 1961.

Bei ng aggri eved by the decision of the Tribunal, the
Revenue went in appeal before the Hi gh Court. The Hi gh
Court vide order dated 22.8.2003 disnissed the appeal of
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the Revenue by observing that the questions involved in
the appeal were squarely covered by its decision in ITA
Nos. 251/ 2002 and 166/2002 dated 01.7.2003, which
were decided in favour of the assessee and agai nst the
Revenue. In those cases, the Hi gh Court had
meti cul ously exam ned the issues involved in these
appeals. Wile answering the questions involved, the
H gh Court had observed as under

“I'n the present case the assessee is getting the
deduction not by virtue of the provision of S
80-HHC (1) but only by virtue of the provision

of S. 80-HHC(1A). The said sub-section

provi des that the assessee, being a supporting
manuf acturer, has during the previous year

sol d goods or nerchandise to any export house

or Tradi ng House in respect of which the

export house or tradi ng house has issued a
certificate under the provision to sub-section
(1), there shall in accordance w th and subject

to the provisions of Section 80-HHC be all owed

in conputing the total inconme of the assessee,

a deduction of the profits derived by the

assessee fromthe sal e of goods or

mer chandi se to the export house or trading

house in respect of which certificate has been

i ssued. Fromthe above, it woul d appear that

it is the sale of goods or nerchandi se to the
export house which entitles the assessee to get
the deduction under the sub-section and it is

the profits derived by the assessee fromthe

sal e of goods or nerchandi se to the export

house that is liable to be deducted in the
conputation of the total inconme. It is only by
virtue of the agreenents between the assessee

and the export houses the assesses got the

FOB val ue of the goods exported and a

percentage of the FOB val ue as export

prem um Thus, both the ampunts constituted

the consideration received by the assessee for

the sal e of goods or nerchandise to the export
house. Thus, even applying the principles laid
down by the Suprene Court and of this Court

in the decisions relied on by the senior counse
for the Revenue, it has to be held that the
assesses are entitled to the benefits of section
80HHC on the export prem umreceived from

the export houses."

Bei ng aggrieved by the decision of the H gh Court,
the Revenue has come to this Court by way of filing-the
i nstant appeal .

The Revenue has raised many questions of law in

this appeal, but we are only concerned with the follow ng
guesti on:

"Whet her, on the facts and in the

circunst ances of the case, the assessee is

entitled to any benefit on the export

house prem unf"

In appeal, it has been stated by the Revenue that
the High Court has erred in law in holding that the
prem um recei ved by the assessee fromthe export house,
whi ch has exported the goods on behal f of the assessee,
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bei ng the supporting manufacturer, was profit on which
the assessee was entitled to a benefit of deduction under
Section 80-HHC of the Act inasmuch as it did not form
part of the sale proceeds of the goods exported by the
assessee through the export house but it was nmerely a
recei pt fromthe Export House in consideration of the
permts/service rendered to themfor facilitating the
export of goods.

According to the Revenue, the Hi gh Court has erred
ininterpreting the term"profits of the business”
contained in clause (baa) of Explanation to Section 80-
HHC by hol di ng that the prem umreceived by the

assessee fromthe export house was profits of business

and not any sumreferred to iin clauses (iiia), (iiib) and
(iiic) of Section 28 or any recei pt by way of brokerage,
conmm ssion, interest, rent, charges or any other receipt
of sim/lar nature included in such profits. It has been
further stated that on a proper construction of provisions
of sub-section (1A) and (4A) of Section 80-HHC, the
assessee being a supporting nmanufacturer is entitled to
deduction under this Section only on the sale price of the
assessee’ s goods exported through the export house

i nasmuch as the prem um received by the assessee from

the export house cannot be held to have been "derived
fronm the export business of the assessee.

It was asserted by the appellant that the H gh Court

erred in holding that the assessee was entitled to

deduction under this Section by ignoring the provisions

of sub-section (4A) of Section 80-HHC accordi ng to which

the assessee being the supporting nmanufacturer was

required to furnish a certificate fromthe Chartered

Account ant that the deduction has been correctly

claimed by himon the basis of the profits in respect of

the sale of goods to the export house and also a

certificate fromthe export house about disclainer of

deduction in respect of export turnover nentioned i'n the

certificate which could not in any way be construed as

i ncluding the prem um paid by the export house to the

assessee.

Shri Vi kas Singh, |earned Additional Solicitor

General appearing on behalf of the Revenue contended

that to properly conprehend the issues involved in this

case, it is necessary to state in brief the object andthe

source of money which is passed on by the export house

to the supporting manufacturer. The assessnent years

i nvol ved in the present case are 1992-93 to 1994-95.

During the relevant years, the EXIM Policy of Ist April,

1992 to 31st March, 1997 was applicable. According to

the said policy, export houses were given various benefits

both tangi bl e and intangi bl e under the EXIM Policy, sone

part of the said policy is reproduced as under

"Under Chapter 12 of the EXIM Policy of

1992-97 vide para 137, the exporting

organi zati ons were given recognition as export

house/tradi ng house or star trading house on

the basis of average FOB val ue of physica

exports done by themduring the three

preceding |icensing years. In the origina

EXI M pol i cy, an export organi zati on was

decl ared an export house if it did 6 crores of

annual net foreign exchange export in the

three preceding years and it was declared a

trading house if it did 30 crores of the same
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and star trading house if it did 125 crores of
t he same.

In the year 1993, the status deterni ned

was done on the basis of average FOB val ue of
physi cal exports done during the preceding
three licensing years. For export houses, it
was 10 crores, for trading houses it was 50
crores and for star trading houses it was 250
crores.

In the next year i.e. in 1994, the policy

provi ded both options i.e. of average net
forei gn exchange export/average FOB val ue as
the basis for declaration of export house,
tradi ng houses etc. and in-the year 1994 a new
cat egory was added whi ch-was super star
tradi ng houses.

Consequent to the recognition as an

export house/tradi ng house/star trading

house/ super star tradi ng house, the export
house was eligible to becone a nenber of the
elite Indian Ogani zati on nanely Federation of

I ndi an Export Organi zation (FIEO which

further entitled the export houses to attend the
various buyers/seller nmeet all over the world,
to participate in the international exhibitions
and as nenbers of del egation with the
government and al so to attend internationa
conferences etc. The benefits were many, only
sone illustrations have been given above."

Thus, in effect the nmoney which was paid by the export
houses to the supporting manufacturers in the form of

prem unifincentive is nothing but the noney whi ch was

recei ved by the export houses in the formof one incentive
or the other, some of which is cash in the sense that the
sane can be freely sold in the market at a prem um and

the others are long termbenefit which accrue to the
export houses over the years.

The source of the noney accordingly is within India
and the noney paid by the export houses to the
supporting manufacturer has no nexus or link to the
forei gn buyers who paid the value of the goods on being
sold to the supporting manufacturer through the export
houses. The assessee, i.e., the supporting nmanufacturer
woul d be entitled to claimthe incentive/prem um as part
of its export turnover if the origin of the noney had been
the foreign buyer even if the said noney were to be
routed to the supporting manufacturer through the
export house. Since the admitted case of the parties is
that the source of noney is within India i.e. out of the
i ncentives being offered by the Government of India
under the EXIM Policy 1992-97, the turnover of the
assessee/ supporting manufacturer is nerely a domestic
turnover and not the export turnover as claimed by them

The appel |l ant subnitted that under Section 80-
HHC, the assessee supporting manufacturer is entitled to
cl ai m deduction only out of the profits earned by it from
the export turnover and not fromthe donestic turnover
whi ch the assessee may have over and above the export
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ear ni ngs.

Learned Additional Solicitor General also nmade the

foll owi ng subni ssi ons.

(a) The fact that the foreign buyer pays the value
of the goods in convertible foreign exchange

wher eas, the noney which is being paid by the

export house as premiumto the supporting

manufacturer is in Indian currency and the

said Indian currency has no link or nexus

what soever with any foreign exchange earning.

(b) The export prem um bei ng earned by the
assessee is not part of the sale price or the
i nvoi ce price of the goods being sold by the
assessee to the foreign buyer but is in effect
sonet hi ng over and-above the same.

(c) The anmount which is being clained by the
assessee ‘asincentive/ premumto beincluded

in his export profit under Section 80HHC is

not included in the certificate issued by the
export house or trade house under sub-section
(1A) of Section 80HHC and hence the assessee
cannot clai many benefit for the said anount
bei ng outside the scope of deduction under
Section 80HHC (1A).

The assessee cannot get the premiumincentive

included as his profits under Section 80-HHC because

even the export house that is passing on this premumto
the assessee/ supporting nanufacturer is not permtted

to claimsuch deduction as profit from export earning
under Section 80-HHC. In terns of Explanation (baa) to
Section 80HHC sub-cl ause 4(A), even the export house

can only claim 10% of such or simlar earnings towards
deduction and hence it is inconceivable that the
supporting manufacturer could be pernmitted to claim

100% deducti on of the same noney when it cones into

hi s hands. Finally, |earned Additional Solicitor Genera
argued that the prem um earned by the assessee is the
donestic earning of the assessee totally unrelated to the
export of goods and hence the assessee cannot clai m any
deducti on whatsoever in respect of such earning under
Section 80-HHC (1A).

Shri S. Ganesh, |earned senior Advocate appearing

for the respondent - assessee contended that thel claim of
the assessee for deduction under Section 80-HHC is by
virtue of the provision of Section 80-HHC (1A). He also
submitted that as far as the assessee is concerned, the
export premium forns part of the export transaction

bet ween t he assessee and the export houses and,
therefore, it forms part of the export transaction and
consequently, the incone by way of export premumis
profit derived by the assessee fromthe export of such
goods or nerchandi se.

The export prem umreceived by the assessee from

the export house fornms part of the price settled between
the parties for sale of the goods and that it is neither
br okerage nor comm ssion nor interest nor rent nor
charges etc.

M. Ganesh, referred to the decision of Bonbay
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Hi gh Court in CST v. Bangal ore C ot hing Conpany
reported in 260 I TR 371 wherein the Bormbay Hi gh Court
has referred to and followed the Circular No.621 issued
by the CBDT dated 19th Decenber, 1991. The Hi gh

Court has expl ained that the object of the Explanation
(baa) to Section 80-HHC is to exclude profit receipts from
t he busi ness which do not have an el enent of turnover
and which are not connected with the assessee’s

busi ness operations. |f a particular receipt is in the
nature of the operational income then it nust be

i ncluded in business profit and consequently benefits of
Section 80-HHC nust be granted in respect thereof. M.
Ganesh al so urged that applying the test enunciated by
the judgnent of the Bonbay Hi gh Court in Bangal ore

Cl ot hi ng Conmpany’s case (supra) would lead to
irresistible conclusion that the export house prem um
must necessarily be included in the business profit
because’it is part of the assessee’s turnover and has an
i ntegral connection with the business operations of the
supporting manuf acturer, which consist of sale of goods
of the export house.

M. Ganesh submitted that the judgnent delivered

by the Madras Hi gh Court in KRN Marine Exports Ltd.

v. ACT reported in 2006 (153) Taxman p.437 is not

good | aw as the said decision did not consider the Board
Circular No. 621 which explained the clarification of the
provi sion of the Explanation (baa) to Section 80HHC (1A)
of the Act. In that case, the Hgh Court completely failed
to appreciate the crucial distinction between Section
80HHC (1) and Section 80HHC (1A) and al so the fact that
the supporting manufacturer’s claimfor the deduction

was under Section 80HHC (1A) whi ch has nothing

what soever to do with export profit, w th which only the
export house is concerned. M. Ganesh also contended

that the said decision is required to be overruled by this
Court in view of the decision of this court in Berger
Paints India Ltd. v. Comm ssioner of |ncome Tax,

Calcutta reported in (2004) 12 SCC 42.

We have heard the | earned counsel for the parties at

length. Before critically examning the rival contentions

of the | earned counsel for the appellants and the

respondents, we deemit appropriate to refer to the

provi sions of Section 80-HHC of the Act:

"80HHC. Deduction in respect of profits

retai ned for export business. (1) VWher e an

assessee, being an Indian conpany or a person

(other than a conpany) resident in India, is

engaged i n the business of export out of India

of any goods or nerchandise to which this

section applies, there shall, in accordance with

and subject to the provisions of this section, be

allowed, in computing the total incone of the

assessee, a deduction to the extent of profits,

referred to in sub-section (1B), derived by the

assessee fromthe export of such goods or

nmer chandi se:

Provided that if the assessee, being a hol der of

an Export House Certificate or a Trading

House Certificate (hereafter in this section

referred to as an Export House or a Trading

House, as the case nmay be,) issues a certificate

referred to in Cause (b) of Sub-section (4A),

that in respect of the anpbunt of the export
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turnover specified therein, the deduction

under this sub-sectionis to be allowed to a
supporting manufacturer, then the anount of
deduction in the case of the assessee shall be
reduced by such amount which bears to the

total profits derived by the assessee fromthe
export of tradi ng goods. the sanme proportion

as the amount of export turnover specified in
the said certificate bears to the total export
turnover of the assessee in respect of such
tradi ng goods.

(1A) Where the assessee, being a supporting
manuf acturer, has during the previous year

sol d goods or nerchandi se to any Export

House or Tradi ng House in respect of which

the Export House or trading House has issued

a certificate under the proviso to sub-section
(1), there shall, in accordance with and subject
to the provisions of this section, be allowed in
conputing the total inconme of the assessee, [a
deduction to the extent of profits, referred to in
Sub-section (1B)], derived by the assessee from
the sal e of goods or nerchandise to the Export
House or Tradi ng House in respect of which

the certificate has been issued by the Export
House or Tradi ng House.

Section 80HHC was incorporated with the object of
granting incentive to earners of foreign exchange. This
Court in Sea Pearl Industries v. CT Cochin (2001) 2
SCC 33 al so observed that the object of Section 80HHC is
to grant incentive to earners of foreign exchange. In | PCA
Laboratory Ltd. v. Dy. Comm ssioner of Incone Tax,

Munbai reported in (2004) 12 SCC 742 this Court has
taken the same view. This Court-in the said judgnment
observed that Section 80HHC has been incorporated with
a viewto provide incentive to export houses and thi's
Section nust receive liberal interpretation

In Bajaj Tenpo Ltd. v. Conmi ssioner of |ncome
Tax, Bombay reported in (1992) 3 SCC 78, this Court
while interpreting Section 15-C of the Income Tax Act,

1922 observed that the Section, read as a whole, was a
provision, directed towards encouragi ng i ndustrialization

by pernmitting an assessee setting up a new undert aki ng

to claimbenefit of not paying tax to certain extent on the
capital enployed. Simlarly, Section 80 HHC has al so

been incorporated to give incentive for the earners of the
forei gn exchange. W nust always keep the object of the

Act in view while interpreting the Section. The legislative
intention nust be the foundation of the court’s

i nterpretation.

According to Section 80HHC (1), the Export House in
conputing its total income is entitled to deduction to the
extent of the profit derived by the assessee fromthe export
of the goods or nerchandi se. Wereas, according to
Section 80 HHC(1A), the supporting manufacturer shall be
entitled to a deduction of profit derived by the assessee
fromthe sale of goods or nerchandi se. The term
"supporting manufacturer"” has been defined in this
section and it reads as under: -

"supporting manufacturer" nmeans a person
bei ng an I ndi an conpany or a person (ot her
than a conpany) resident in India,
manuf act uring i ncl udi ng processing, goods or
mer chandi se and selling such goods or
www.taxcode.in
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nmer chandi se to an Export House or a Trading

House for the purposes of export; Accordi ng
to the said definition, the respondent clearly
comes within the purview of supporting

manuf acturer. On plain construction of

Section 80HHC(1A) the assessee being

supporting as manufacturer shall be entitled

to a deduction of the profit derived by the
assessee fromthe sale of goods or

mer chandi se. "

The respondent \026 a supporting manufacturer sold the
goods or nerchandi se to the export house and received the
entire FOB val ue of the goods plus the export house
prem um of 2.25% of the FOB val ue. The relevant C ause
12 of the agreenent has al ready been extracted in the
earlier part of the judgment and according to the said
cl ause, the export house is under obligation to pay to the
supporting manufacturer an incentive of 2.25%on the
F. 0. B. value according to the terns of the agreenent.

The respondent, a supporting manufacturer
adnmittedly sold the goods to the export house in respect of
whi ch the export house has issued a certificate under
proviso to sub-section (1). According to the section, the
respondent - assessee, in conputing the total inconme be
al l owed a deduction to the extent of profits referred to in
sub-section (1B) derived by the assessee fromthe sale of
goods to the export house.

The Appel | ate Tribunal has arrived at definite
concl usion that the Export House Prem umis nothing but
an integral part of sale price realized by the assessee \026 a
supporting manufacturer fromthe Export House. The
Tri bunal further held that the Export House Prem um
cannot possibly be considered to be either commi ssion or
br okerage, as a person cannot earn conm ssion or
br okerage for hinself.

The Hi gh Court has upheld the findings of the
Tribunal. 1In our considered view, the order of the
Appel l ate Tribunal is based on proper construction of
Section 80HHC (1A) of the Incone Tax Act that the Export
House premiumis an integral part of the sale price
realized by the assessee fromthe export house.

We find no nerit in the subm ssion of the appellant
that Indian currency could not be subject natter of
deducti on under Section 80HHC. The requirenent of
realizing the sale proceeds of the goods or nerchandise in
convertible nerchandise is applicable only to the Export
House and a claimfor deduction under Section 80HHC (1).
The requirenent of realization of sale proceeds in foreign
exchange expressly made i napplicable to the supporting
manuf acturer by Section 80HHC(2A) and further the
supporting manufacturer’s claimof deduction is only
under Section 80HHC(1A) and not under Section
80HHC(1) which applies to export houses only.

The subm ssion of the appellant that the prem um
earned by the respondent assessee is totally unrelated to
export is fallacious and devoid of any nerit. This
submi ssion of the appellant is also contrary to the specific
terns of the agreenent between the appellant and the
respondent .

On plain construction of Section 80HHC (1A), the
respondent is clearly entitled to claimdeduction of the
prem um amount received fromthe export house in
conputing the total income. The export house premni um
can be included in the business profit because it is an
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i ntegral part of business operation of the respondent
whi ch consists of sale of goods by the respondent to the
export house.

The order of the Tribunal, which has been upheld by
the Hi gh Court in the inmpugned judgment, is based on
proper construction of Section 80HHC of the Income Tax
Act, 1961. The appeal filed by the appellant being devoid
of any nerit is accordingly disnm ssed.
ClVIL APPEAL NOS. 281-284 & 286 OF 2006

These appeal s stand di sposed of in terns of our
judgrment in CGivil Appeal No. 6146 of 2005.

In the peculiar facts and circunstances of the case,
we direct the parties to all the appeals to neet their
respective costs.
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