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I NTRODUCTI ON

G| was discovered in the Bonbay Hi gh Region in 1974 whereupon a
pl an of rapid devel opnent of off-shore oil and gas producti on was enbarked
by the Governnent of India through O 1 and Natural Gas Conmi ssion
(ONGC). Wth a view to achi eve expl oration of production progranme,

ONGC appoi nted contractors to fulfill substantial portions of its off-shore
construction requirenents. Burn Standard Conpany Limited (for short
"BSCL") was interested in the second stage of platform construction of

ONGC, i.e., structural and progress fabrication and material procuremnent.
Four contracts were thereafter awarded in favour of 'BSCL for fabrication
transportation and installation of six platforns bearing No. ED, EE, W-8,
W-9, W-10 and N3 and associated pipelines. They were to be installed in
ONGC s Bonbay Hi gh Sea.

CONTRACT

The said contracts covered:

(i) Mat eri al procurenent and fabrication of the ED and EE jackets, piles
and decks.

(ii) Transportation and installation of the ED and EE jackets, piles and
decks.

(iii) Mat eri al Procurement and fabrication of the W-8, W-9, W-10 and
N3 Jackets, piles, tenmporary decks and decks (the "Four Platform
Fabrication Main Contract") and

(iv) Transportation and installation of the W-8, W-9, W-10 and N3
jackets, piles, tenporary decks and decks, and installation of four

pi pelines and eight risers (the "Four Platformlnstallation Miin
Contract").

The said contracts contained arbitrati on agreenents.
BSCL and Mcdernott International Inc. (for short "M1") entered into
Techni cal Col | aborati on Agreenent on 25th Septenber, 1984 in terns
whereof the latter agreed to transfer technology to the former with regard to
desi gn, construction and operation of a fabrication yard. The said agreenent
contains a separate arbitration clause between the parti es.
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However, with regard to the fabrication and installation of off-shore
pl at forms, BSCL decided to give a sub-contract of the work to M1 on a
project by project basis. BSCL while retained the job of fabrication of the
ED and EE decks, six helidecks and procurenent of materials for the overal
project other than pipeline materials and sone process equi pnent whi ch was
i ssued by ONGC sub-contracted the renmai ni ng work.

In terns of a letter of intent dated 14th Septenber, 1984 a contract was
entered into by and between BSCL and ONGC for fabrication and
installation of offshore platforms ED, EE, W-8, W-9, W-10 and N-3 and
laying of W-8 to W-9, W-9 to W-10, W-9 to WS and N3 to NO
pi pelines and 8 associated risers as well as W-7 to W-8, W-9 to SD, W-
10 to SV, EBto SCl, ECto SHP, ED to SHP, EE to SHP pipelines and 11
associ ated risers. A part of the said contract work was assigned to M1 in
respect of fabrication, transporation and installation of structures, nodul es,
pl atfornms and pi peline conmponents on or about 1st January, 1986. The work
under the said agreenent was to be conpleted within 24 nonths but in al
respects i't was conpleted in early 1989.

TERMS OF THE CONTRACT

The rel evant covenants between the parties contained in the said
agreenment are as under:

"Article 2. MI shall unless inconsistent with the
provi sions of this Sub-contract performfulfill and
observe all the obligations, covenants and
agreements required on the part of BSCL to be
performed, fulfilled and observed in ternms of the
Main Contracts to the extent these obligations,
covenants and agreenents relate to the Sub-
contract Work including such obligations,
agreenments and covenants as may in future be

added, nodified or provided in the Main Contracts
bet ween t he Buyer and BSCL wi th concurrence of

M| to the extent thereof. These obligations,
covenants and agreenents, as have hbeen agreed to

be performed, fulfilled and observed by M| shal

i ncl ude the performance of the Sub-contract work

in the manner and to the specifications as provided
in the respective Main Contracts.

Article 3

3.1 MI shall be bound to BSCL by the terns of

this Sub-contract Agreerment and to the extent that

the provisions of the respective Main Contract

bet ween Buyer and BSCL apply to the rel evant

Sub- Contract work of M1 as defined in this Sub-

contract Agreenent, M| shall assune towards

BSCL all the obligations and responsibilities

whi ch BSCL, by such Main Contract, assunmes to

Buyer and shall have the benefit of all rights,

renedi es and redresses agai nst BSCL which

BSCL, by such Main Contract, has agai nst Buyer,

i nsofar as applicable to this sub-contract

Agreenent, provided that when any provision of

the respective Main Contract between Buyer and

BSCL is inconsistent with this Sub-contract

Agreenent, this Sub-contract Agreenent shal

govern and prevail over the Main Contract.

3.2 BSCL shall be bound to M1 by the terns of

this Sub-Contract Agreenent and to the extent that

the provisions of the respective Main Contracts

bet ween Buyer and BSCL apply to the rel evant
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Sub-contract work of M1 as defined in this Sub-
contract Agreenent, BSCL shall assune towards

M1 all the obligations and responsibilities that
Buyer, by such Main Contracts, assumes towards
BSCL, and shall have the benefit of all rights,
renedi es and redress against M| which Buyer, by
such Main Contracts, has agai nst BSCL insofar as
applicable to this sub-contract Agreenent provided
that when any provisions of the Main Contract

bet ween Buyer and BSCL is inconsistent with any
provi sions of this Sub-contract Agreenment, this
Sub- contract Agreement shall govern and prevai
over the Main Contract.

Article \026 5

5.1 Except as otherwise provided herein, all clains
made by Buyer against BSCL shall be the

responsi bility of M1 when such clains arise or are
derived from M1’ s Sub-contract Scope of Wrk
simlarly, all clains nade by Buyer that arise or
derive fromBSCL's Scope of Work shall be the
responsibility of BSCL. ~To the extent that BSCL,
as Main Contractor vis-‘-vis Buyer, would be

liable for any clains that arise or are derived from
M 1’s Sub-contract Scope of Wrk, MI shall hold
harm ess and keep i ndemified BSCL from-any

such claims to the extent anal ogous with M1's
Sub-contract.

Article \026 6 - Arbitration

6.1 Should there by any dispute or difference

bet ween BSCL and Buyer in regard to any matter
connected with BSCL relating to or arising out of
the Main Contract (s), which nmay i nvolve M1’'s
performance or affect MI1’s interest under the
subcontract, BSCL shall keep M1 infornmed and

shall act in consultation and coordination with M|
to ascertain the facts and agree on the appropriate
action to be taken. M1 shall render all assistance
and cooperation that BSCL may require in this
regard. If it is determ ned that the dispute or

di fference does not involve MI's performance or
affect MI's interests, MI shall render such
reasonabl e assi stance and cooperation as BSCL

may require; provided, however, that M| shall be
entitled to rei nbursenment of costs, if any, incurred
therefor with the prior approval of BSCL.

6.2 If any dispute or difference arising between
BSCL and Buyer under or in respect of or relating
to the Main Contract insofar as it relates to the
work to be carried out by MI is referred to
arbitrati on and any award/ judgment/ decree/ order
is passed, or a settlenment is otherw se reached with
MI1’'s consent, MI shall be bound to accept the
sanme and bear all MI's liability resulting
therefrom M1 shall, however, be assisted at al
stages by BSCL with such arbitration proceedi ngs
and M| shall bear all expenses of such arbitration/
l[itigation and/ or negotiated settlenent, if any.
However, expenses incurred by BSCL in deputing

their officials to attend such arbitration/
proceeding/ litigation would be to BSCL/s

accounts.
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6.3 Al disputes and differences in respect of any
matter relating to or arising out of or in connection
with the execution or construction of this
subcontract docunent, if the same cannot be and/

or is not the subject matter of dispute between

BSCL and the Buyer under the Main Contracts and

is not settled nutually by negotiation, shall be
referred to arbitration under the Indian Arbitration
Act, 1940, as anended fromtine to tine, by

appoi nting some agency acceptable to both the
parties as Arbitrators and if no agency is found
acceptable to both the parties, then by constituting
a Board of Arbitration consisting of three
Arbitrators, one to be noninated/ appointed by

each party and the third to be appointed by the two
Arbitrators as Unpire. The arbitration proceeding
shal |l be held at New Delhi and the decision of the
Arbitrators or the Unpire as the case may be shal

be final and binding on both parties hereto. The
arbitrators-or the unpire, as the case nmay be, shal
record their reasons for passing awards, copies of
whi ch shall be sent to the parties.

Article -10

10.1 Any anendnent 'and/ or nodification of ‘this
Sub-contract shall be valid only if it i's in witing
and signed by both the parties.

Al'l other terns and conditions not specified in this
sub-contract shall be as stipulated in the Min
Contracts.

10.2 Thi s Sub-Contract Agreenent shall be

governed by the Laws of the Republic of “India™

DI SPUTES

Di sputes and differences having arisen between the parties, MI
i nvoked the arbitration clause by a | egal notice dated 10th April, 1989.

Several proceedi ngs as regards-invocation of arbitration clause were
initiated by the parties before the Calcutta H gh Court. The said proceedi ngs
ultimately ended in favour of M1 |eading to appointnent of two arbitrators
for determ nation of the disputes and di fferences between the parties. The
arbitrators who were earlier appointed were renoved and M. Justice A N
Sen, a retired Judge of this Court was appointedas a sole arbitrator. It is
stated that M. Justice A N. Sen declined to act as-an Arbitrator and by an
order dated 28th August, 1998, M. Justice R S. Pathak was appointed by this
Court as a sole arbitrator. The Arbitrator was to continue with the
proceedi ngs fromthe stage it had reached. The said order is in the followng
terms:

"1. M. Justice R S. Pathak, retired Chief Justice of
India is appointed as the sole Arbitrator. |In the
case to resolve the disputes and differences which
had been raised by the parties and were the subject
matter of the arbitration proceedi ngs before the
arbitrators earlier appointed;

2) That the Learned Arbitrator shall enter upon the
reference within three weeks fromthe date of
service of this order upon him

3) That the arbitration proceedi ngs shall be held at
New Del hi. However, in the event the |earned
Arbitrator considers it necessary to hold any sitting
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at any other place, he may do so with the consent
of the parties;

4) The learned Arbitrator shall continue with the
proceedi ngs fromthe stage where the proceedi ngs
of the arbitration were on 8.5.1998, when the

i mpugned order canme to be nade by the Calcutta

H gh Court;

5) Al the proceedings held till 8.5.1998 shall be
treated as the arbitration proceedings held before
the | earned sole Arbitrator now appoi nted;

6) It shall be in the discretion of the |earned
Arbitrator to take or not to take oral evidence or to
take oral evidence by way of affidavits. The

| earned arbitrator would be at |iberty to adopt
summar y proceedings for concludiing arbitration

pr oceedi ngs.

7) That the learned Arbitrator shall publish his
Award, as far as possible, within a period of one
year fromthe date of ‘entering upon the reference;

8) That the fees of the Arbitrator (which nmay be
fixed by hin) and all expenses of arbitration
proceedi ngs shall be shared equally by the parties;

9) The learned Arbitrator shall file the Award in
this Court.

10) Any application which nay becone necessary
to be filed during or after the conclusion of
arbitration proceedings, shall be filed only in this

Court."
CLAIM CF M|

Before the |l earned Arbitrator, M1 raised the follow'ng clains:
1

For Fabrication of jackets,
Tenporary Decks and Main Decks

Us$ 1, 182,817.94

2.

For Transportation and Installation
of jackets and Decks

US$ 4, 351, 062. 68

3.

For Installation of Pipelines and
Ri sers

US$ 840, 064. 23

4

Fbr Structural Mteria
Pr ocur enent
US$ 5, 301, 534. 13

For Bul k Material Procurenent
US$ 84, 919. 14
UKL 262, 296. 43
S$ 680, 764. 29
5.
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For Transportation of Pipe

US$ 1, 231, 415. 00

6.

For Rei nbursabl es

Us$ 377, 309. 30

7.

For Change Orders and Extra Wrk
US$ 7, 423,741.95

8.

For Del ays & Disruptions

US$ 13, 233, 343.00

8A.

For exchange Entitlenents

US$ 2, 881, 195. 03

9.

For Interest upto 21 August, 1989
Us$ 10, 909, 772. 19

UKL 148, 254. 14

S$ 521, 102. 56

Tot al
USs$47, 817, 174. 59
UKL 410, 550. 57
S$ 1, 201, 866. 85"

Before the Arbitrator, apart fromthe aforenenti oned amount, interest
on the outstandi ng anmount was al so clained at the rate of 15% per annum on
all clainms for which invoices were not paid until the award, as well as
interest from 21st August, 1989 and future interest at the rate of fifteen per
cent.

BSCL filed counter statenents as also counter-clainms before the
| earned Arbitrator.

The | earned arbitrator took up for his consideration the follow ng
claims for his consideration

1. Fabrication of Jackets, Tenporary Decks and Min Decks

2. Transportation and Installation of Jackets, Decks (Permanent &
Temporary) and Hel i decks

3. Pi pelines and Risers Installation

4, Structural Material and Rolling

5. Bul k Materia

6. Transportati on of Pipes

7. Rei mbur sabl es

8. Change Orders and Extra Works

9. Del ays and Di sruptions

9A. VWhether MI is entitled to an exchange |oss as/clained in
paragraphs 4.74 to 4.78 of the Statenent of Cains? If so, in what
anmount ?

10. I nt er est

11. Jurisdiction

12. Did M| conmmit breach of the contract?

13. Is the daimof MI barred by lintation?

14. Counter daim

15. Cenera

It was agreed to by and between the | earned counsel for the parties
that the 1996 Act in stead and in place of 1940 Act shall apply.

PARTI AL AWARD
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The | earned arbitrator having heard the parties inter alia on
jurisdictional question initially passed a partial award on 9th June, 2003
determining the sane in favour of MI. The decision on points Nos. 6, 8 and
9 were deferred for a period of four nonths by the | earned Arbitrator so as to
enabl e BSCL to dispose of all clainms raised by M1 in the meanwhil e which
had arisen before reference to the arbitration. The said clains were rejected.
A detail ed reasoned statenent by ONGC/ BSCL referring to each individua
docunent relied upon were filed in the arbitral proceedings. However, by
reason of the said partial award, as regards points Nos. 1 to 5 7 and 9A M|
becarme entitled to payment from BSCL the followi ng anounts:

"On Point No. 1
Uss$

1, 182,817.69
On Point No. 2
Uss$

Uss$
3,133,612.40 &
28, 400. 00

On Point ‘No. 3
Uss$

Uss$

665, 039. 41 &
54, 000. 00

On Point No. 4
USs$

Uss$

2,809, 100.54 &
2,300, 200. 00
On Point No. 5
Uss$

UK Pound

Si ngapor e$

65, 207. 39
232,604. 40 &
548, 271. 81

On Point No. 7
USs$

322, 351.87

Uss
52,422.51

US$
1,573, 466. 00

Uss$

512, 187. 16

On Point No. 9A
US$

3, 330, 790. 94"

PROCEEDI NGS RE: ADDI TI ONAL AWARD

On point No. 10, MI was held to be entitled to interest on the anount
awarded at the rate of 10% per annum fromthe date on which the anpunt
fell due for paynent till the date of the partial award and the awarded
amount together with interest was directed to bear interest at the sane rate
fromthe date of the award to the date of paynent.

The parties thereafter filed applications under Section 33 of the
Arbitration and Conciliation Act, 1996 alleging that certain clainms mde by
them had not been dealt with and/ or were omtted from consideration by the
www.taxcode.in
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| earned arbitrator in his partial award.
M1 in its application contended:

"(i) Wiile deciding Point No. 4 regarding
Structural Material and Rolling, MI’s claimfor
US$ 128, 000.00 as contended in paragraph 4.29 of
the Statenent of C aimhas not been dealt with and
has been onmtted fromthe Award.

(ii) Wile deciding Point No. 7 regarding
Corporate Income Tax, MI’'s claimthat BSCL

should be liable to the tax authorities for all further
liabilities for Indian Corporate Incone Tax as nmay
be assessed in respect of the incone received by
M| under the Sub-contract as also for all tax
liabilities that may be assessed in respect of any
Award in favour of ‘MI in the present arbitration
proceedi ngs as contai ned in paragraph 4.84 of the
St atement ‘of C ai mhas not been dealt with and has
been onmitted fromthe Award.

(iii) I'n deciding Point No. 7 regardi-ng Corporate
I ncome Tax, M1 has clained two anounts one of

US$ 804, 789. 36 being interest @5% per annum

up to 29 February, 1992 paid by M1 in respect of
Corporate Incone Tax liability to the Tax
authority, and the other on account of principa
amount of tax paynent of US$ 1,623,048.00. In

par agraphs 18.17 and 18. 18 of the Award, the

| earned Arbitrator has in respect of the principa
claimall owed an ampunt of US$ 1,573, 466. 00 on
account of Corporate |Incone Tax and an anpunt

of US$ 512,187.16 by way of interest. MI has

al so clained interest on these two amounts from
29 February 1992 till paynent. This claimfor

i nterest has not been dealt within the Award and
has been omtted fromthe Award.

(iv) Wi | e deciding Point No. 10 relating to
interest, MI’'s claimfor interest on anpbunts paid
but paid late as contained in paragraphs 5.1 and 5.2
has not been dealt with and has been omitted from
the Award."

BSCL raised a prelimnary objection in regard tothe MI1's claim
under Section 33 of the Act contending that-there exists no provision for
maki ng a partial award.

ADDI TI ONAL AWARD
By reason of the additional award dated 29th Septenber, 2003, the
| earned Arbitrator, however, held:

"1l. MI's claimin respect of US$ 128,000.00 is

not accepted.

2. MI's claimfor a declaration that BSCL is |iable

to the tax authorities for all further liabilities for

I ndi an Corporate |Incone-tax as may be assessed in

future in respect of inconme received by MI under

the Sub-Contract is allowed only insofar as it

related to MI1’'s liability, if any, to Corporate

I ncome-tax, on the anmounts awarded to it by a

Partial Award, an Additional Award and a Fina

Awar d.

3. MI is entitled to interest at 10% per annum for

the period from1 March 1992 to the date of

payment in respect of the principal ambunt of US$
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1,573, 466. 00 on account of Corporate |Incone-tax

and the interest amount of US$ 512, 187. 16

cal cul ated up to 29 February, 1992.

4. M1 is entitled to interest at 10% per annum for
the period of delay in BSCL maki ng payment of

MI’s invoices, that if, for the period fromdue date
of payment to the date of actual payment. Such
amount will carry interest at 10% per annum from

the date of the Partial Award to the date of its
payment . "

The | earned Arbitrator rejected the BSCL's objection in regard to the
mai ntai nability of the said proceeding stating that the sane can be a subject
matter for determ nation of jurisdictional question in a proceedi ng under
Section 33 of the 1996 Act.

BSCL filed an application under Section 34 of the Act questioning the
said partial award dated 9th June, 2003 as also the additional award dated
29t h Sept enber, 2003.

FI NAL AWARD

The learned Arbitrator thereafter took up the left over matters for his
consi deration, viz., points Nos. 6, 8 and 9 observing that ONGC in the
neanti me had expressed no interest in participating in the decision naking
process at the inter-party level and, thus, ‘arrived at an inference that the
machi nery set up under the sub-contract has broken down and it woul d be
for himto determine'the sane.

The final award was thereupon passed:

On point No. 6 which related to transportation of pipes, the |earned
arbitrator held MI to be entitled to US$ 919, 194. 32 agai nst BSCL i n respect
of the nine barge pipes for transporting themfrom Mangal ore to Bonbay.

Point No. 8 related to Change Orders and Extra Wrk. The | earned
Arbitrator awarded M1 US$ 305, 840. 00 as regards Change Order No. 1. As
regards Change Order No. 6, M| was awarded US$72, 000. 00 agai nst
BSCL. Furthernore, in respect of Change Order No. 9, M| was awarded
US$ 300, 000. 00 against BSCL. As regards Extra Wrk, M| was awarded
US$ 4, 870, 290. 96 agai nst BSCL pursuant to the invoices covered under the
sai d point whereas MI1’'s claimfor US $637,473.00 was rejected.

Point No. 9 related to delays and disruptions. M1 was awarded US$
574, 000. 00 agai nst BSCL in respect of Change Order No. 2. MI was
further awarded US$1, 271, 820. 00 and US$355, 000. 00 agai nst BSCL ‘under
Change Order Nos. 3 and 7 respectively. As regards increased cost and
expenditure incurred by MI, it was awarded US$8, 973, 031. 00.

So far as the claimof interest is concerned, the | earned arbitrator
made the fol l owi ng order:

"MI is entitled to interest on the anpbunts awarded
under various heads by Final Award. 1In mny

opi nion, having regard to the circunstances of the
case, a rate of interest at 10 percent per annum wi ||
be appropriate fromthe date on which the anount

fell due for paynent to the date of this Fina

Award. The awarded anount i ncluding interest

shal |l bear the interest at the same rate fromthe
date of this Final Award to the date of the paynent
by BSCL."

The | earned arbitrator al so awarded US$750, 000. 00 as costs of the .
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arbitration.

An application was filed by BSCL under Section 34 of the Act
praying for setting aside the final award.

SUBM SSI ONS:

M. Jayanto Mtra, |earned senior counsel and M. Pallav Sisodia
| ear ned counsel appearing on behal f of BSCL nade the follow ng
submi ssi ons:

(1) The arbitrator had no jurisdiction to make a partial award which is
not postul ated under the 1996 Act as an award in pieceneal is
i mpernmissible in | aw.

(ii) Whi | e making the partial award, the | earned Arbitrator opined that
i nvol venment of ONGC was inperative for determ nation of point
Nos. 6,8 and 9, i.e., clains relating to transportation of pipes,

Change Orders and Extra Work and del ays and di sruptions and,

thus, the final award must be held to be bad in | aw

(iii) As the subcontract provided for a back to back contract,

det erm nation of various clains depended upon determ nation of

interpretative application of the nmain contract by ONGC wherefor

directions of ONGC were binding on the parties.

(iv) Al though US'$ 8.8 nillion has been awarded as regard all eged

del ay and di sruption of work, no reason, far |ess any cogent or

sufficient reason, as was mandatorily required in terns of Section

31 of the Act having been assigned, the inpugned award is vitiated

in |law

(v) Inits award, the |learned Arbitrator was bound to determ ne the

actual loss suffered by the parties and as the sane was not

determ ned, the award cannot be enforced.

(vi) The award as regards | oss of profit under various heads is based on

no evi dence and, thus, wholly unreasonabl e.

(vii) The clainms made by M| were not only contrary to the terns of

contract but al so substantive law of I'ndia and were otherw se

opposed to public policy.

(viii) As the contract did not contain any agreed schedul e or any

stipulation as to whether the work was required to 'be finished

within a stipulated period, in viewof the fact that the contention of

the M1 was that the tinme was of the essence of contract, the only

remedy available to it in terms of Section 55 of the Indian Contract

Act was to revoke the contract upon giving a notice therefor. In

absence of such a notice, danages could not be clained. Reliance

in this behal f has been placed on Arosan Enterprises Ltd. Vs.

Union of India and Another [(1999) 9 SCC 449].

(ix) No armount towards extra work was payable to M| having regard

to the payment clauses contained in the contract and in particul ar

the mnutes of the neeting held by the parties on 9th August, 1984.

(x) In view of the clear terns of the contract, ONGC was a necessary

party and the learned Arbitrator commtted an error in'refusing to

implead it in the proceeding.

(xi) The learned Arbitrator having rejected the claimof the MI in his

partial award dated 9th June, 2003 on the ground that increased

over head decrease of profit and additional nmanagenent cost had

not been raised before reference to arbitration and, thus, was

beyond the scope of arbitral reference, could not have determ ned

the self same question in his final award. The objection and the

award for US$ 8.8 mllion had not been taken into consideration

and, thus, the sane is liable to be set aside.

(xii) The | earned Arbitrator could not have awarded the said sum solely

on the basis of the opinion of one M. D.J. Parson who did not

have any personal know edge of the facts of the case, particularly

in view of the fact that no evidence was adduced as regards

suf ferance of actual loss by MI. Mechanical application of

Emden Formul a was al so wholly uncalled for and no award coul d
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be made relying on or on the basis thereof.

(xiii) So far as the claimof extra work is concerned, the |earned
Arbitrator has wongly allowed the claimof M1 in respect of

i nvoi ce Nos. 2806470 to 2806475 al t hough due date for paynent

of the said amount fell after the comrencenent of reference to
arbitration and, thus, as no dues existed on that date, the Arbitrator
had no jurisdiction to nake an award in relation thereto.

(xiv) As regards "exchange loss", MI’'s claimwas allowed w thout any
amendnent to the statement of claim Caimof M| was wongly
allowed by the learned Arbitrator for entire value of the invoices

wi t hout any deduction as delay in nmaking paynment by BSCL to

M1 on account of delay in receiving payment from ONGC has no

rel evance and in any event was contrary to the terns of the

contract.

The |l earned Arbitrator hadalso not taken into consideration that in
terns of the contract, foreign exchange rate was frozen at the rate
of Rs. /100 X 8.575 Dollars as was applicable on 9th August, 1984.

(xv) The claimfor US$ 2.3 mllion was outside the scope of reference
to arbitrationas no demand therefor was nade. Such a cl ai mwas

made for the first tinme only in the statenent of claim

(xvi) In terms of Clause 37 of the contract entered into by and between
ONGC and BSCL, no award by way of danmage was payabl e

Sim |l ar provision was also contained in the subcontract entered

into by and between the parties.

(xvii) As M1 was to conpensate for the supply of materials by BSCL
subsequently, no award for a sumof US$ 2.3 mllion could be

made.

(xviii) As no invoice.in respect of the claimof US$ 28,400 on account of
an additional barge trip to transport the ED Tenporary Deck had

been raised, the learned Arbitrator had no jurisdiction to decide the
sane.

(xi x) The award under the said head for a sum of US$ 54,000 on account
of additional survey of WS and W9 pipeline was not an arbitrable

di spute being clearly outside the purview of the arbitration

pr oceedi ngs.

(xx) Rel ying on or on the basis of Anerican Institute of Stee
Construction (Al SC) Code as a base for neasurenent being

contrary to the contract, the award is liable to be set aside.

(xxi) (a) Re: Buoyancy Tanks in respect of ED and EE Jackets

As BSCL had paid M1 for fabrication of the sane buoyancy tanks
and the buoyancy tanks were the sane which were used for W8,
WL9 and WL10 and N3 Platform claimon the said account once
over again was not maintainable ignoring the the evidence of M.
S. K. Mukherjee (RWM1).

(b) Tie Down and Sea Fastening

As Tie Down nmaterials are required for safe transportation of
structures allotted on transportation barge, the | earned Arbitrator
erred in allowing the claimof M1 as they are not pernmanent part
of jacket decks of any platform

(c ) Substitution of Materials

The learned Arbitrator conmitted a serious error in not taking into
account the material evidence adduced by BSCL to the effect that

M| was instructed to substitute the specified materials with

avail able material at no additional cost of fabrication

In terns of the contract, it was for the M| to procure the nmaterials
which were to be reinbursed by BSCL. The claimfor US$
20832.108 was based on fabrication charges on account of
www.taxcode.in
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i ncreased tonnage for material substitution for W8, W9, W10

and N3 jackets and piles as well as ED and EE jackets and, thus, as
the learned Arbitrator had allowed claimonly to the extent of
fabrication, the amount claimed by M1 could not have been

allowed in toto.

M. Di pankar Gupta, |earned senior counsel appearing on behal f of
M1, on the other hand, subnmitted that no case has been nade out for setting
aside the award of the |earned Arbitrator.

In reply to the subni ssions made on behalf of BSCL, it was urged:

Re. Increased Overhead Decrease of Profit and Additional Managenent
Cost

The anmount has been awarded on the basis of statement of M. D. J.
Parsons. The contract clearly provided that W8, W9, W10 and N3
pl atforms were to be conpl eted by 30th Decenber, 1985 whereas ED and EE
platforns were to be conm ssioned in February, 1986. It is not the case of
M1 that the time was of the essence of contract and, thus, in ternms of
Section 55 of the Indian Contract Act, danages were payable. Even in terns
of the main contract between BSCL and ONGC, tine was not of the essence
of the contract. The contract contai ned clauses for extension of tine and
| i qui dated damages which-is also indicative of the fact that tinme was not of
the essence of the/contract and, thus, dammges for delay is permssible in |aw
in view of the decision of this Court in H nd Construction v. State of
Maharashtra [(1979) 2 SCC 70]

Change Order Nos. 2, 3 and 7 covered conpensati on under various
heads as specified therein. The award of the |learned Arbitrator clearly
shows that additional costs had been incurred by M| and, thus, the award
cannot be faulted. The partial award did not deal with the said clains. The
di spute was specifically referred to arbitration in terns of notice dated 10th
April, 1998. The quantification of damages being a matter of evidence and
proof, no case has been made out for interference with the award particularly
in view of the fact that BSCL had never raised any objection as regards the
jurisdiction of the Arbitrator.

Rel i ance on the Enden Formula cannot be said to be against the | aw
prevailing in India as Sections 55 and 73 of the Indian Contract Act provided
only for entitlenment to conmpensation and not the npbde and manner in which
such compensation is to be quantified.

Clause 37 of the Main Contract between ONGC and BSCL has no
application as MI's claimis not for any consequential damage but for the
direct | osses occasioned by BSCL's breach of contractual duty to honour its
time bound comritnents. The said clause cannot be extended to the
obligations towards M| under the sub-contract as ONGC has no role to play
in respect of the breach of its obligations towards it by BSCL under the sub-
contract.

Re: Partial Award

A partial award is in effect and substance an interimaward within the
nmeani ng of Section 31(6) and 2(c) of the Act and, thus, the validity of the
partial award is not open to question

Re: Exchange Loss

Clause 4.0 of contract only relates to paynment for transportation and
installation and BSCL did not make any paynment to M1 despite receipt of
the whol e anpbunt from ONGC except an anount of Rs. 12,70,290/-. In any
event, C ause 4.0 has no relevance to the exchange | oss dispute. BSCL
acted contrary to the agreed ternms as it nade paynent upon applying the
fixed exchange rate of Rs. 100 = US$8.575. BSCL was to pay to M| the
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amount as per the current rate, only on reconciliation M1l was to refund the
excess anmount to BSCL which ensured that exchange | oss woul d be shared
by both the parties.

Re: Uni nvoi ced O ai ns

BSCL never raised any objection before the Arbitrator that the claim
for US$ 2,300,200 for procurenent of structural material could not be raised
in view of the provisions contained in Section 16 of the 1996 Act. Invoice
in any event, is merely a basis for claimand such a claimmay be raised in
correspondences as also in the neetings. The claimfor US$ 2,300,200 was
not strictly claimfor damages, as in terms of the contract BSCL was
required to procure the steel and as it being not in a position to do so, MI
agreed to procure the sanme on its behalf if BSCL woul d agree to pay US$
2,300,200 to cover MI's cost for accel erated procurenent and other costs.
This offer was the subject natter of correspondence between the parties. As
no di spute was raised to recover the sane anount from BSCL, procurenent
job was undertaken. The finding arrived at by the learned Arbitrator in this
behal f \is entirely a finding of fact. Reference to Clause 5 of the Contract was
whol Iy irrelevant. This clause provides that BSCL shall procure suitable
steel for "jackets’ on replacenent basis for M| purchased steel. BSCL did
not procure the required anount of steel to replace the structural naterials
that M1 provided fromits inventory as an accommodation to BSCL. MI did
so on the understanding that the structural material removed fromMI's
i nventory would be /pronptly replaced by BSCL. BSCL did not replace the
mat eri al

Re: Met hod of Measurenent

Clause 23.1.1 (a) & (c¢) of the Main Contract between BSCL and
ONGC has no application-as the sane covers paynent for ’'structura
material’ which is an altogether different claimbeing CaimNo. 4. The
claimwas towards | abour charges for fabrication of structures, |abour
charges and not claimfor cost of material. AlISC Code applied in relation to
the fabrication job is as under

"The schene of the Contract provides in relation to
Fabrication and the application of Al SC Code is

expl ai ned bel ow.

(i) the sub-contract provides total estimted tonnage of
18, 178 ST with foll owi ng break-up

ED?EE Pl atfornms 6078 ST (page 166 |.A no.2 Vol.?2)

W8, W9, W10 and N3 platforns

12,100 ST/ 18, 178 ST (page 371 1. A no.2 vol.2)"

Re: Buoyancy Tanks for ED and EE Jackets

MIl's claimis for |abour cost at the rate of US$ 1067 per ST invol ved
for fabrication work in the refurbishnent of the Buoyancy Tanks. The
finding of the Arbitrator is a finding of fact inter alia based on the adm ssion
of the witness, nanmely, Shri S.K Mikherjee, who was exam ned on behal f
of BSCL

Re: Tie Down and Sea Fastening

In offshore construction, jackets and decks are fabricated onshore and
then they are transported on barges to the of fshore location for installation
Jobs pertaining to Tie Down and Sea Fastening required substantia
fabrication work and no claimhas been nade towards costs of welding the
Ti e Downs and Sea Fasteners to the deck

Clause 2 of the Contract would have no application to the instant case
as it provides only for a stage paynment on milestone basis. But, clause
2.1(a)(i) which substantially covers sea fastening job as part of the
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fabrication contract would be applicable. BSCL had not been able to show
that the fabrication of Tie Down and Sea Fastening materials were included
within the scope of transportation and not as a separate itemunder the head
"fabrication’

Re: Substitution

It was for BSCL in terns of the sub-contract to procure and supply al
materials but as it was not in a position to do so, MI on instructions of
BSCL used avail abl e materials which was having | arger thickness and
wei ght vis-a-vis those specified in the ONGC s specifications. The sane
havi ng been approved both by the Engi neer and ONGC, M| was entitled to
conpensation towards the [abour charges at the rate of US$ 1067 per ST.

Re: Extra Work I nvoi ce Nos. 2806470 to 2806475

The invoi ces which were contained in Annexure 9 to M1’s statenent
of clains were substituted by new docunents in ternms whereof the due date
of invoice was corrected to 9th March, 1989 and, thus, fall due for paynent
prior to the notice dated 10th April, 1989 invoking arbitration. The paynent
of extra work becanme due when the work was perforned and noreover, the
i nvoices in question did not specify any date for paynent.

Re: Interest

The ground has been taken only i'n the supplenmentary affidavit filed
on behal f of BSCL on 21st Septenber, 2004 beyond a period of three nonths
as specified in Section 34 of the Act. The Arbitrator has awarded the
princi pal anmpunt and interest thereon upto the date of award and future
i nterest thereupon which do not anmount to award on interest on interest as
i nterest awarded on the principal anmount upto the date of award becanme the
princi pal amount which is permssible in | aw

CHALLENGE TO AWARD: LEGAL SCOPE OF

Section 2(1)(b) of the 1996 Act reads as under:
"2(1)(b) "arbitration agreenment" neans an agreenent
referred to in section 7"

In terms of the 1996 Act, a departure was nade so far as the
jurisdiction of the court to set aside an arbitral award is concerned vis-‘-vis
the earlier Act. Wereas under Sections 30 and 33 of ‘the 1940 Act, the
power of the court was wi de, Section 34 of the 1996 Act brings about certain
changes envi saged t hereunder

Section 30 of the 1940 Act reads, thus:
"Grounds for setting aside award \026 An award shall not be
set aside except on one or nore of the foll ow ng grounds,

nanel y:

(a) That an arbitrator or unpire has m sconducted

hi nsel f or the proceedings;

(b) That an award has been nmade after the issue of an

order by the Court superseding the arbitration or after
arbitration proceedi ngs have becone invalid under Sec
35;

(c) That an award has been inproperly procured or is
ot herwi se invalid."

The Section did not contain expression "error of law005.". The same
was added by judicial interpretation. While interpreting Section 30 of the
1940 Act, a question has been raised before the courts as to whether the
principle of |aw applied by the arbitrator was (a) erroneous or otherw se or
(b) wong principle was applied. |f, however, no dispute existed as on the
date of invocation, the question could not have been gone into by the
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Arbitrator.
CHANGES UNDER THE NEW ACT

The 1996 Act makes a radical departure fromthe 1940 Act. It has

enbodi ed the relevant rules of the nodern | aw but does not contain all the
provi sions thereof. The 1996 Act, however, is not as extensive as the
English Arbitration Act.

Different statutes operated in the field in respect of a donestic award
and a foreign award prior to comng into force of the 1996 Act, nanely, the
1940 Act, the Arbitration (Protocol and Convention) Act, 1937 and the
Forei gn Awards (Recognitiion and Enforcenent) Act, 1961. Al the
af orenmenti oned statutes have been repeal ed by the 1996 Act and make
provisions in tw different parts, nanely, matters relating to donestic award
and foreign award respectively.

Vis-‘-vis Gounds for setting aside the award

After the 1996 Act cane into force, under Section 16 of the Act the
party questioning the jurisdiction of the arbitrator has an obligation to raise
the said question before the arbitrator. Such a question of jurisdiction could
be raised if it is beyond the scope of his authority. It was required to be
rai sed during arbitration proceedings or soon after initiation thereof. The
jurisdictional question is required to be deternined as a prelimnary ground.

A deci sion taken thereupon by the Arbitrator would be subject matter of
chal | enge under Section 34 of the Act: In the event, the arbitrator opined
that he had no jurisdiction in relation thereto an appeal thereagai nst was
provi ded for under Section 37 of the Act.

The 1996 Act mmkes provision for the supervisory role of courts, for
the review of the arbitral award only to ensure fairness. Intervention of the
court is envisaged in few circunstances only, like, \in case of fraud or bias by
the arbitrators, violation of natural justice, etc. The court cannot correct
errors of the arbitrators. It can only quash the award | eaving the parties free
to begin the arbitration again if it is desired. So, schene of the provision
ains at keeping the supervisory role of the court at mninmumlevel and this
can be justified as parties to the agreement nmake a conscious decision to
exclude the court’s jurisdiction by opting for arbitration as they prefer the
expedi ency and finality offered by it.

However, this Court, as woul d be noticed hereinafter, has the occasion
to consider the natter in great detail in sone of its decisions.

In Prinmetrade AGv. Ythan Ltd. [(2006) 1 Al ER 367], jurisdictiona
i ssue based on interpretation of documents executed by the parties fell for
consi derati on having regard to the provisions of the Carriage of Goods by
Sea Act, 1992. It was held that as the appellant therein did not becone
hol der of the bills of lading and alternatively as the conditions laid dow in
Section 2(2) were not fulfilled, the arbitrator had no/jurisdiction to arbitrate
in the disputes and differences between the parties.

Vis-‘-vis the duty to assign reasons

Anot her inportant change whi ch has been nade by reason of the
provi sions of the 1996 Act is that unlike the 1940 Act, the Arbitrator is
required to assign reasons in support of the award. A question may
invariably arise as to what would be nmeant by a reasoned award.

In Bachawat’'s Law of Arbitration and Conciliation, Fourth Edition
pages 855-856, it is stated:

"\ 005" Reason’ is a ground or notive for a belief or a course
of action, a statenent in justification or explanation of
belief or action. It is in this sense that the award nust
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state reasons for the amount awarded.

The rational e of the requirenment of reasons is that
reasons assure that the arbitrator has not acted
capriciously. Reasons reveal the grounds on which the
arbitrator reached the concl usion which adversely affects
the interests of a party. The contractual stipulation of
reasons neans, as held in Poyser and MIIs’ Arbitration
In Re, "proper, adequate reasons". Such reasons shall not
only be intelligible but shall be a reason connected with
the case which the court can see is proper. Contradictory
reasons are equal to lack of reasons.

The neaning of the word " reason" was
exapl ai ned by the Kerala High Court in the contest of a
reasoned awar d\ 005

"Reasons are the links between the materials on
whi ch certain conclusions are based and the actua
concl usi ons. "\005

A nmere statenent of reasons does not satisfy the

requi renents of s.31(3) . Reasons nmust be based upon

the materials submitted before the arbitral tribunal. The
tribunal has to give its reasons on consideration of the
rel evant materials /while the irrelevant material may be

i gnor ed\ 005

Statenment of reasons is mandatory requirenent
unl ess dispensed with by the parties or by a statutory
provision.”

I n Konkan Railway Corporation Ltd. v. Mehul Construction Conpany
[ (2000) 7 SCC 201], this Court enphasized the mandatori ness of giving
reasons unless the arbitrati on agreenent provi des otherw se.

Public Policy

In Renusagar Power Co. Ltd. v. Ceneral Electric Co. [(1994) Supp 1
SCC 644], this Court laid down that the arbitral award can be set aside if it is
contrary to (a) fundamental policy of Indian Law, (b) the interests of |ndia;
or (c) justice or norality. A narrower nmeaning to the expression ' public
policy’ was given therein by confining judicial review of the arbitral award
only on the aforenentioned three grounds. An apparent shift can, however,
be noticed fromthe decision of this Court in Ol and Natural Gas
Corporation Ltd. v. Saw Pipes Ltd. (for short "ONGC)[(2003) 5 /SCC 705].
This Court therein referred to an earlier decision of this Court in Centra
I nl and Water Transport Corporation Ltd. v. Brojo Nath Ganguly [(1986) 3
SCC 156] wherein the applicability of the expression public policy’ on the
touchstone of Section 23 of the Indian Contract Act and Article 14 of the
Constitution of India came to be considered. This Court therein was dealing
wi t h unequal bargai ning power of the worknen and the enpl oyer and cane
to the conclusion that any termof the agreement whichis patently arbitrary
and/ or otherw se arrived at because of the unequal bargaining power would
not only be ultra vires Article 14 of the Constitution of Indiabut also hit by
Section 23 of the Indian Contract Act. |In ONGC (supra), this Court, apart
fromthe three grounds stated in Renusagar (supra), added another ground
thereto for exercise of the court’s jurisdiction in setting aside the award if it
is patently arbitrary.

Such patent illegality, however, nmust go to the root of the matter. The
public policy violation, indisputably, should be so unfair and unreasonabl e
as to shock the conscience of the court. Were the Arbitrator, however, has
gone contrary to or beyond the expressed | aw of the contract or granted
relief in the matter not in dispute would cone within the purview of Section
www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 385 $hge 17 of 42

34 of the Act. However, we woul d consider the applicability of the
af orenmenti oned principles while noticing the nerit of the matter.

What woul d constitute public policy is a matter dependant upon the
nature of transaction and nature of statute. For the said purpose, the
pl eadi ngs of the parties and the materials brought on record would be
rel evant to enable the court to judge what is in public good or public interest,
and what woul d otherwi se be injurious to the public good at the rel evant
poi nt, as contradi stingui shed fromthe policy of a particular governnent.
[See State of Rajasthan v. Basant Nahata, (2005) 12 SCC 77].

In ONGC (supra), this Court observed

"31. Therefore, in our view, the phrase "public
policy of India" used in Section 34 in context is
required to be given a wider nmeaning. It can be
stated that the concept of public policy connotes
sone matter which concerns public good and the
public interest. What is for public good or in public
i nterest or what would be injurious or harnful to
the public good or public interest has varied from
time to time. However, the award which is, on the
face of it, patently in violation of statutory

provi sions cannot be said to be in public interest.
Such awar d/judgnent/decision is likely to

adversely affect the adm nistration of justice.
Hence, in our view.in addition to narrower

meani ng given to the term"public policy" in
Renusagar caselO it is required to be held that the
award could be set aside if it is patently illegal
The result would be \027 award coul d be set aside if
it is contrary to:

(a) fundanental policy of Indian | aw, or

(b) the interest of India; or

(c) justice or norality, or

(d) in addition, if it is patently illegal
Illegality nust go to the root of the matter and if
the illegality is of trivial nature it cannot be held
that award is against the public policy. Award
could also be set aside if it is so unfair and

unr easonabl e that it shocks the consci ence of the
court. Such award is opposed to public policy and
is required to be adjudged void."

We are not unm ndful that the decision of ‘this Court in ONGC (supra)
had invited consi derabl e adverse comments but the correctness or otherw se
of the said decision is not in question before us. It is only for a |arger Bench
to consider the correctness or otherw se of the said decision.. The said
decision is binding on us. The said decision has been followed in a | arge
nunber of cases. [See The Law and Practice of Arbitration and Conciliation
by O P. Ml hotra, Second edition, page 1174.]

Before us, the correctness or otherw se of the aforesaid decision of
this Court is not in question. The |earned counsel for both the parties
referred to the said decision in ex tenso.

We, therefore, would proceed on the basis that ONGC (supra) |ays
down the correct principles of |aw

SUPERVI SORY JURI SDI CTI ON
We nmay consi der the subm ssions of the | earned counsel for the

parties on the basis of the broad principles which may be attracted in the .
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instant case, i.e., (i) whether the award is contrary to the terms of contract
and, therefore, no arbitrable dispute arose between the parties; (ii) whether
the award is in any way violative of the public policy; (iii) whether the

award is contrary to the substantive lawin India, viz., Sections 55 and 73 of
the Indian Contract Act; (iv) whether the reasons are vitiated by perversity in
evidence in contract ; (v) whether adjudication of a claimhas been made in
respect whereof there was no dispute or difference; or (vi) whether the

award is vitiated by internal contradictions.

For the aforenentioned purpose, it would be necessary to see as to
what |law the arbitrator was required to apply.

We nmay, therefore, consider the | egal subm ssions before adverting to
the merit of the matter.

VALI DI TY OF THE ' PARTI AL AWARD

The 1996 Act does not use the expression "partial award". It uses
interimaward or final award. An award has been defined under Section 2(c)
to include an interimaward. ~ Sub-section (6) of Section 31 contenplates an
interimaward.~ An interimaward in terns of the said provision is not one in
respect of which a final award can be made, but it may be a final award on
the matters covered thereby, but nmade at an interim stage.

The | earned arbitrator evolved the aforenenti oned procedure so as to
enabl e the parties to address thenselves as regard certain disputes at the first
i nstance. As would appear fromthe partial award of the |earned arbitrator,
he deferred sonme claims. He further expressed his hope and trust that in
relation to sonme clains, the parties would arrive at sonme sort of settlenent
having regard to the fact that ONGC directly or indirectly was invol ved
therein. While in relation to some of the clains, a finality was attached to
the award, certain clainms were deferred so as 'to enable the | earned arbitrator

to advert thereto at a later stage. If the partial award answers the definition
of the award, as envisaged under Section2(c) of the 1996 Act, for all intent
and purport, it would be a final award. 1In fact, the validity of the said award

had al so been questioned by BSCL by filing an objection in relation thereto.

We cannot al so | ose sight of the fact that 'BSCL did not raise any
obj ection before the arbitrator in relation to the jurisdiction of the Arbitrator.
A ground to that effect has al so not been taken in its application under
Section 34 of the Act. W, however, even otherwi se do not agree with the
contention of M. Mtra that a partial award is akin to-a prelimnary decree.
On the other hand, we are of the opinion that it is final in all respects with
regard to disputes referred to the arbitrator which are subject matter of such
award. We may add that sonme arbitrators in stead and in place of using the
expression "interimaward" use the expression "partial award". By reason
thereof the nature and character of an award is not changed. As, for
exanple, we may notice that in arbitral proceedi ngs conducted under the
Rul es of Arbitration of the International Chanmber of Comerce, the
expression "partial award" is generally used by the arbitrators in place of
interimaward. In any view of the matter, BSCL is not in any way
prejudi ced. W may state that both the partial award and the final award are
subj ect matter of chall enge under Section 34 of the Act.

Section 33 of the Act enpowers the arbitral tribunal to make

correction of errors in arbitral award, to give interpretation of a specific
point or a part of the arbitral award, and to nmake an additional award as to
clainms, though presented in the arbitral proceedings, but onitted fromthe
arbitral award. Subsection (4) enpowers the arbitral tribunal to make
additional arbitral award in respect of clains already presented to the
tribunal in the arbitral proceedings but omtted by the arbitral tribuna

provi ded

1. There is no contrary agreenent between the parties to
the reference;

2. A party to the reference ,with notice to the other party
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to the reference ,requests the arbitral tribunal to make
the additional award;

3. Such request is nmade within thirty days fromthe receipt
of the arbitral award;

4. The arbitral tribunal considers the request so made
justified; and

5. Additional arbitral award is nade within sixty days

fromthe receipt of such request by the arbitral tribuna

The additional award, in our opinion, is not vitiated in |aw

DELAY AND DI SRUPTI ON
Qperative facts

According to the applicants, the contract entered into by and between
M1 and BSCL did not provide for any period of completion. M1, on the
ot her hand, states that at that time when the contract was entered into it was
supposed to be performed by 30th Decenber, 1985 as woul d appear
her ei nafter:

"For Jackets and Tenporary Decks (for platforms W-8,
W-9, W-10 and N-3), ‘the conpletion period is 30 Apri
1985 and for Decks and Helidecks ( for platforms W -8,
W-9, W-10 and N-3) the conpletion date is 30

Decenmber 1985. C ause (ii) in the ’'Schedul e of

Conpl etion of Well Platforns’ states: "\005the conpletion
dat es\ 005. wi I | be reckoned for purpose of L/d."

In ternms of the provisions of the contract the jobs in respect of W-8,
W-9, W-10 and N3 were to be perforned within the said period.

A stipulation for comm ssioning of ED and EE platforns within a
time frane has al so been nentioned, i.e., February, 1986 as woul d appear
fromthe foll ow ng:

"1. The agreed for conmi ssioning of platforns ED & EE
is by end of February 1986, subject to the provisions of
this Contract."

M| served a notice on 10th April, 1998 invoking the arbitration
agreement. The same would not mean that it should have repudiated the
contract as soon as 20 nonths schedule fixed by the contract expired. Delay
and di sruptions might have occurred for various reasons. ~|In the instant case,
therefore, the matter woul d be covered by the second part of Section 55 of
the I ndian Contract Act providing that where the parties did not intend tine
to be of the essence of the contract, the contract was not voidable, but the
prom see was entitled to conpensation for |oss occasioned. For the
af orenmenti oned purpose, no notice was required to be served. 'In any event,
the contract provided for extension of time, as would appear from cl ause
27(ii) and the relevant portions of clause 28 which read as under

"27 (ii) Should be amount of extra work, if any, which
Contractor is required to perform under clause 24 to 26
ants, fairly entitled Contractor to extension of tine
beyond the scheduled date for conpletion of either the
whol e or part of the works or for such extra work as the
case may be, Conpany and Contractor shall rmutually

di scuss and deci de extensions of tinme, to be granted to
Contractor and the revised schedule for conpletion of the
Wor ks.

28 (i) Subject any requirements in the Contract
Specifications as to the conpletion of any portion of the
wor k before conpletion of the whole and subject to the
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ot her provisions contained in the Contract, the Wrks
shal | be conpleted in accordance with the agreed

schedul e as indicated in Appendix-11. Conpany may, if
the exigencies of the works or other projects so required
amend the conpl eti on schedul e and/ or phase out

conpl eti on.

28(iii)\005No extension in conpletion shall be pernmitted
unl ess authorized in witing by Conpany as a "Variation
in completion schedule" or as otherw se specified in the

Contract . In any case, no portion of the works shal
ext end beyond the conmencenment of the 1986
nonsoon. "

The parties, furthernore, agreed for paynent of |iquidated danages,
as woul d appear from cl ause 28(v)(a) which reads as under
"a) recovery is its sole and only renedy for
del ayed completion of work by Contractor, as
ascertained and agreed |iquidated danages, and not by
way of penalty, as sue equivalent  to 2.5% of the
Contract Price for the itemwhich is delayed, for each
nonth of delay (or prorate thereof for part of a nonth),
beyond the schedul ed conpletion date, subject to a
maxi mum of 7.5 % /of “the said Contract = price. Such
I i qui dat ed danages shall be |oveable after allowing a
grace period of 15 days. The nonsoon peril- requiring
whi ch no work can be carried out orders, shall be
excluded for the purpose of deternining the quantum of
delay in conpletion of work.."

Moreover, the contract itself contains provisions for extension of its
terns and paynent of damages in case of delay in execution of the contract.

The claimfor increased overhead and decreased profit and additiona
proj ect managenent cost flows out ‘of the same operative facts as the del ay
and di sruption change in respect of Change Order Nos. 2, 3, and 7.

We nay at the outset point out that the question as regards the effect
of the said clains which were not considered in the first round of the arbitra
proceedi ngs shall be dealt with a little later.

So far as the Change Order No. 2 is concerned, the |earned arbitrator
has accepted the contention of the M1 that-it had to incur additional cost due
to delay in receipt of equiprment and materials supplied. 1In hi's Final Award,
the learned arbitrator noticed:

"\ 005It appears that BSCL accepted and
acknow edged that M1 had i ncurred additiona
cost on account of this delay occasi oned by
BSCL\ 005"

So far as, Change Order No. 3 is concerned, the learned arbitrator in
par agraph 67.2 of the Final award noticed as under

"\ 005This was followed by a neeting on 7-8 Cctober
1986 attended by the representatives of ONGC,

ElIL, BSCL and M1, during which ONGC advi sed

BSCL that BSCL shoul d absorb one half the
nmobi | i zati on and denobilization costs of MI's
nmari ne equi prent, since the delay was occasi oned
by BSCL in conmpleting the helidecks\005"

So far as Change Order No. 7 is concerned, the learned Arbitrator has
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recorded in paragraph 68.1 of the Final Award as under

"\ 005Thi s Change Order was accepted by BSCL and
ONGC but M1 has received no paynment\ 005"

It was further recorded in paragraph 68.4 of the Final Award:

"\ 005Even after the work was conpl eted, there was
a neeting on 16-17 June, 1987 at which ONGC

i nforned that the Change Order was agreed to in
princi pl e\ 005"

So far as the claimof conpensation in addition to the said Change
Order Nos. 2,3 and 7 is concerned, the statenent of claimof M| is as under

"4.65: The BSCL del ays and disruptions required
McDernott to alter the fabrication and installation
sequence to match del iveries of equipnent. This
precl uded MDernott performng certain activities as
pl anned i'n the Subcontract. Change order No.2 relates to
addi ti onal cost incurred by McDernott due to delay in
recei pt of equi pnent and material supplied by BSCL.
BSCL's delivery of the equipnent was upto seventeen
nmonths late. During this period, MDernott continued to
fabricate the decks installing material as it becane
avai | abl e. The delay resulted in additional costs to
McDernott due to change order with cost effect of
US$574, 000. 00. BSCL has failed and negl ected to nake
paynment of the invoice for this change order

4.66: Change order no.3 relates to nobilization and
denobi li zation of Derrick Barge 26 to conpl ete BSCL

work in the 1986/ 1987 constructi on season. The
Subcontract price was based on nobilization and
denobi | i zati on of a single bargein the 1984/1985 and
1985/ 1986 constructi on seasons only and performance of
the of fshore scope of work in a continuous sequence.

Due to BSCL del ays, the W-8, W-9, W-10 and N3

decks and hel i decks were not conpleted for installation
during the 1985/1986 work season. Further, the W-7 to
W-8 pipeline and five risers could not be installed due to
unavailability of material and | ack of access to the EB
and EC jackets, which were still under construction. In
the 1986/ 1987 constructi on season, Mdernott used

Derrick Barge 27, which was already in the field, to
install the W-8, W-9, W-10 and N3 decks.

Mcdernott al so had to nobilize Derrick Barge 26 “in the
sanme construction season for installation of the W-7 to
W-8 pipeline and associated risers. On the

i nstructions of BSCL, Mdernott nobilized Derrick

Barge 26 in February 1987. Derrick Barge 26 installed

the pipelines and risers and was denpbilized fromthe
field on 10 March 1987. For the

nobi | i zati on/ denobi |l i zation of Derrick Barge 26 for the
1986/ 1987 constructi on season work, MDernott

submitted a change order to BSCL with cost effect of US
$ 1,271, 820. 00. BSCL has failed and negl ected to make
paynment of the invoices for this change order

4. 67 Change Order no.7 relates to offshore installation
or | ate-supplied equipnent on the W-8 , W-9, W-10
and N3 decks. As early as February, 1986, the parties
contenpl ated that certain BSCL-supplied equi prment
pl anned for installation by MDernott onshore woul d
have to be installed offshore due to the projected |ate
www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 385 $hge 22 of 42

del i very. The cost of installing equi pment off shore is
much US $ 1, 140, 705. 00. On 6 Novenmber 1986,

McDermott reviewed the |ist of outstandi ng equi pnent

and revised its change order to US $ 355, 000. 00. On the
i nstructions of BSCL, MDernott perfornmed the change
order work and installed outstandi ng equi pment of f shore.
BSCL has failed and neglected to nake paynent of the

i nvoice for this change order."

In the Final Award al so the | earned arbitrator noticed:

"The di scussion covering earlier issues establishes that
BSCL was guilty of delays and disruptions. Proceeding
fromthere, the question is whether M|l is entitled to an
anmount on account of increased overhead and |oss of
profit and additional project nanagenment costs? M |
states that construction'|aw recogni zes that construction
contractor incurs two-general jobs of costs in the course
of its operation; the operating costs that are attributable to
a particular project, and costs such as overhead that are
expended for the performance of the business as a

whol e, including t‘he particular project. Consequent |y,
construction | aw recogni zes that owner caused del ay
entitles the contractor to recover fromthe owner the

i ncreased overhead 'and |l oss of profit as part of danmages.
Ref erence has been nmade to Hudson’s bui l'di ng and

Engi neering Contracts. Article 8.176-91 pp.  1074-81
(11th edn.), MIlly J.B., "A formul a for Success". Three
fornul ae have been evol ved for conputation of a claim

for increased overhead and | oss of profit due to

prol ongation of the works : the Hudson Formul a; The
Enden Formul a and Ei cheay Formula. O these three, the
Enden Formula is the one widely applied and which has
recei ved judicial support in a nunber of cases."

Section 55 of the Indian Contract Act
Section 55 of the Indian Contract Act reads as under:

"55. When a party to a contract promises to do a
certain thing at or before a specified tine, or
certain things at or before specified tinme, and fails
to do any such thing at or before the specified
time, the contract, or so nuch of it as has not been
per formed, becones voi dable at the option of the
prom see, if the intention of the parties was that
time should be of the essence of the contract.
If it was not the intention of the parties that tine
shoul d be of the essence of the contract, the
contract does not becone voidable by the failure to
do such thing at or before the specified tinme; but
the promsee is entitled to conpensation fromthe
prom sor for any |oss occasioned to him by such
failure.
If, in case of a contract voidable on account of the
prom sor’s failure to performhis prom se at the
time agreed, the prom see accepts performance of
such promise at any tine other than that agreed,
the prom see cannot cl ai mconpensation for any
| oss occasi oned by the non-performance of the
promi se at the time agreed, unless, at the tinme of
such acceptance, he gives notice to the prom sor of
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his intention to do so."

In Arosan Enterprises Ltd. (supra), the law was stated in the foll ow ng
terns:

"13. These presunptions of the H gh Court in our
view are wholly unwarranted in the contextua

facts for the reasons detail ed bel ow but before so
doing it is to be noted that in the event the tinme is
the essence of the contract, question of there being
any presunption or presunmed extension or

presuned acceptance of a renewed date woul d not
arise. The extension if there be any, should and
ought to be categorical in nature rather than being
vague or on the anvil of presunptions. In the event
the parties knowi ngly give a go-by to the
stipulation as regards the tine- the same nay have
two several effects: (a) parties name a future
specific date for delivery, any (b) parties may al so
agree to the abandonnent of the contract- as

regards (a) above, there nmust be a specific date

wi t hin which delivery has o be effected and in the
event there is no such specific date available in the
course of conduct of the parties, then and .in that
event, the courts are not left with any other
conclusion but a finding that the parties thensel ves
by their conduct have given a go-by to the origina
termof the contract as regards the time being the
essence of the contract. Be it recorded that in the
event the contract conmes wthin the anbit of

Section 55, Contract Act, the renmedy isalso

provi ded t herei n\ 005"

It was further observed:

"19. Turning now on to the issue of duty to speak
can it be said that silence on the part of the buyer
in not replying to the letters dated 15-11-1989, 20-
11-1989, 24-11-1989, 4-12-1989 and 20-12-1989

only shows that the buyer was not willing to

extend the delivery period after 15-11-1989 \027 the
answer cannot but be in the negative, nore so by
reason of the fact that fixation of a second delivery
date by the Appellate Bench of the Hi gh Court as
noti ced above, cannot be terned to be in

accordance with the |aw. There was, in fact, a duty
to speak and failure to speak would forfeit all the
rights of the buyer in terns of the agreenent.
Failure to speak would not, as a matter of fact,
jeopardi se the seller’s interest neither would the
same aut horise the buyer to cancel the contract

when there have been repeated requests for acting
in terns of the agreenent between the parties by
the seller to that effect nore so by reason of a
definite anxiety expressed by the buyer as
evidenced in the intimati on dated 8-11-1989 and as
found by the arbitrator as also by the | earned

Si ngl e Judge. "

We, therefore, are of the opinion that in the instant case the second
part of Section 55 of the Indian Contract Act would be attracted and not the
first part.
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Whet her tinme was the essence of contract

The question which, further, arises for consideration is as to whether
the Respondents having proceeded on the basis that tine was of the essence
of the contract, it was bound to issue a notice of repudiating the contract
subject to reservation as regards its claimof damages. M1, however, states
that it had never raised a contention that the tine was of the essence of the
contract, but the claimarises in view of the delay caused in conpletion of
the contract for a period of 34 nonths and consequent escal ati on of costs.
The price payable in terns of the sub-contract did not adequately cover
i ncreased costs expended by MI. On a plain reading of the provisions of
Section 55 of the Indian Contract Act, it is evident that as the parties did not
intend that tinme was to be of the essence of the contract on the expiry
wher eof the contract becane voi dable at the instance of one of the parties,
but by reason thereof the parties shall never be deprived of danages.

We may notice that the BSCL had never pl eaded before the Arbitrator
that the tinme was of the essence of the contract. In Construction contracts
generally tine is not of the essence of the contract unl ess special features
exi st therefor. No such special features, in the instant case, has been brought
to our notice.

The | earned arbi trator proceeded on the basis that the BSCL had
accepted and acknow edged that no additional cost on account of delay was
occasi oned in conpleting the helidecks. ~ MI is found to have incurred
additional cost for offshore installation. The |learned arbitrator has al so
found that M| had not received any paynent on account of such increased
cost. The compensation under the said head of claimwas only in addition to
Change Order Nos. 2,3 .and 7 to which we shall advert to a little later.

This Court in H nd Constructionv. State of Miharashtra [(1979) 2
SCC 70] stated:

" 7. The question whether or not tinme was of the
essence of the contract would essentially be a question of
the intention of the parties to be gathered fromthe terns
of the contract. [See Hal sbury’s Laws of England, 4th ed.
Vol . 4, para 1179]."

" 8. Even where the parties have expressly proided that
time is of the essence of the contract such a stipulation
will have to be read al ong with other provisions of the

contract and such other provisions may, on construction

of the contract, exclude the inference that the conpletion
of the work by a particular date was intended to be
fundanmental . [See Lanprell v. Billericay Union (19849)

3 Exch 283, 308; Webbv. Hughes (1870) LR 10 Eq 281;
Charles Rickards Ltd. v. Oppenheim (1950) 1 KB 616]."

UNI NVO CED CLAI M5:

The principal question which arises for consideration is whether
uni nvoi ced clains could be a subject matter of dispute. Wile dealing with
the clains falling within the purview of the partial award, the arbitrator
noti ced:

"23. Interruption of W-9 to W-S Pipeline laying (US$
115, 087. 50)
The Statenent of claimby M| nentions that an anount
of US $ 10,671, 340.00 on account of delay and
di sruption expenses and costs are clained. Adnittedly,
they had not yet been invoiced when the reference to
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arbitration was nade. It is not clear what are the specific
clains included within that sum If they had not been

i nvoiced, it cannot be said that they renmi ned unpaid, and
that therefore, a difference or dispute had arisen between
the parties when the reference to arbitrati on was nade."

It was further noticed:

"Ref erence has been nade to the claimin respect of the
standby of the M1 transportation spread, additiona
conpensation on account of the construction of

temporary energency helidecks, the extended stay of MI
personnel and a claimin respect of Lay Barge 26. Al
these clainms will be considered after it has been
satisfactorily proved that invoices in respect of each of
these clainms were issued and had becone due for

paynment before the reference to arbitrati on was nmade and
al so neanwhile thearbitration record will have received
the statement of ONGC/'BSCL in respect of Change

Order Proposals Nos. 2,3,7 and 8. Therefore, the

consi deration of these clains is deferred."

No invoice was raised by MI for the follow ng clains:

(i) Claimof US$ 2,300,200 for procurenent of structural material on
BSCL’' s behal f.

(ii) US $28, 400 for additional Barge trip

(iii) US $54, 000 for additional pipeline survey.

The said clains are the subject matter of the partial award. It was
dealt with by the | earned arbitrator in the followng terns:

“I't was pointed out by BSCL that ONGC di d not accept

the reconciliation attenpted by Ml in regard to the

pi pelines. | have exam ned the documents pertinent to

this question, and | find that the variation is so margina
that it can reasonably be ignored. It seenms to ne that to
take account of those variations is to attenpt to nake too
fine a point. | would accept the reconciliation statenent
and proceed on that basis. BSCL contends that the claim
made by M1 on account of the additional survey of the
W-8, W-9 pipelines is not acceptable because it is
covered within the lunp sumprice nentioned in the
Subcontract. | amnot inpressed by that subm ssion

because had it been so covered ONGC woul d not have
undertaken to conduct the additional survey itself. 1t was
treated as sone thing outside the subject nmatter covered
by the lunp sum price and when ONGC requested BSCL

to conduct the additional survey, and at the behest of
BSCL the additional survey was conducted by MI, there

is good reason for MI to claimthe paynent of

US$54, 000 for that survey."

VWile dealing with the clainms for the standby of DB 26 and
interruption to W-9 to W S pipelines laying, the arbitrator inits partia
award hel d:

"22. Standby Derrick Barge 26 (US$1, 396, 800. 00)
The claimfor paynent of standby charges in respect of
Derrick Barge 26 relates to a standby for 24 days of that
vessel. The M1 Statenent of Caimnmentions that MI
has not sent any invoice to BSCL. Therefore it cannot be
said that any clai mhas been nade by M| yet in the
matter. Consequently, the position is that no difference or
di spute concerning this had arisen between the parties
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when the reference to arbitrati on was made. Therefore, so
far as this arbitration is concerned, the claimcannot be
entertained. It falls outside this arbitrati on and cannot be
consi dered. "

"23. Interruption of W-9 to W-S Pi peline Laying
(US$115, 087. 50)

The Statenent of Claimby MI nentions that an anount

of US$10, 671, 340. 00 on account of delay and disruption
expenses and costs are clained. Adnmittedly, they had not
yet been invoiced when the reference to arbitrati on was
made. It is not clear what are the Specific clainms included
within that sum If they had not been invoiced, it cannot
be said that they remai ned unpaid, and that therefore a
di fference or dispute had arisen between the parties when
the reference to arbitration was nade."

The said clains were, thus, rejected only on the ground that no
i nvoi ce had been raised and consequently no difference or dispute had arisen
by and between the parties at the tine when the reference to arbitration was
made.

M. Mtra contended that applying the sane |ine of reasoning, the
| earned arbitrator shoul d have rejected the aforenmentioned cl ai ns.
However, we may notice that the said claimas regard procurenent of
structural material related to damages. ~ According to M1, the said claim
strictly did not relate to damages under the contract. The BSCL was
required to procure the steel and as it was not in a position to do so, the MI
had agreed to procure steel on its behalf provided it agreed to cover the
M1's cost for accel erated procurenment, nmaterial priced premuns, order
fixing costs and other incidental charges.” It is not in dispute that such a
claimwas the subject matter of correspondence which passed between the
parties. Receipt of such letters fromMI is not denied or disputed by BSCL.
It has al so not been disputed that right reserved by M| to claimsuch
additional costs towards procurement of the materials on behalf of BSCL
was not denied or disputed. Only pursuant to or in furtherance of the said
correspondence, procurenent on the said basis had been undertaken by MI
and acceptance of BSCL in this behalf was presuned. The | earned
Arbitrator proceeded on such presunption. According to |earned arbitrator,
despite such know edge, BSCL failed to make paynent.  The | earned

arbitrator in his award has gone into the said question indetail. Reference
had been nmade to the evidence of Shri A R Taylor, who was exam ned on
behal f of MI. The said witness was cross-exam ned by BSCL. Both the

parties had filed detailed witten subm ssions before the | earned arbitrator.
It is on the basis of such evidence brought-on record and subm ssions nmade
before him the | earned arbitrator held:

"\ 005l n my opinion, BSCL nust be taken to have
accepted the proposal of MI and to have gone
along with M1’s action flowing fromthat proposa
and to have benefited thereby."

Wth a view to consider the submission of M. Mtra that in terns of
the contract entered into by and between the parties, Ml was not' entitled to
the said claim it would be proper to notice the rel evant cl ause of the contract
which is in the followi ng terns:

"5. Repl acenment Stee
BSCL shall procure suitable steel for jackets (based on
MIO supplied by M1) on a repl acenent basis for MI
purchased steel. BSCL shall purchase steel as plate
suitable for rolling 24 in OD. and above tubulars.
Repl acenent material shall be delivered by BSCL to
MI1’s yard at Dubai Enmirate, United Arab Enirates or to
Si ngapore Port Authority for transshipment by M1 (at
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BSCL's cost) to Batamlsland, Indonesia. M1 shal
i ndi cate the destination when furnishing the repl acenent
steel request."

In ternms of the aforenentioned provision of the contract, BSCL was
required to procure suitable steel for jackets on replacenent basis in regard
to quantum of steel purchased by MI. [If BSCL had failed to procure the
sai d required amount of steel to replace the structural materials which MI
had provided fromits inventory as an accomodation to BSCL, indisputably
t he understandi ng between the parties was that either such materials should
be replaced or the cost therefor had to be paid. It has not been di sputed
before the arbitrator that BSCL pronptly replaced the material. It is in that
view of the matter, the learned arbitrator in his partial award hel d:

" 15.19 The procurenent was effected by M| from
its inventory on the basis that it would be replaced by
BSCL pronptly. It was not so replaced. To effect the

repl acement M| woul d be conpelled to pass through the
entire burdensone process of procuring the structura
material ‘directly fromoutside sources. M| suffered | oss
and damage which it has quantified at US$ 2.3 million in
the light of the considerations nentioned by it earlier.”

The arbitrator has noticed that the claimof M| arose only after it has
been satisfactorily proved that the invoices in respect of each of these clains
were i ssued and had becone due for paynent before reference to arbitrator.

It furthernore appears that paragraph 23 of the partial award and the claim

for conpensation on the aforenenti oned head are not identical. Para 23 of

the partial award dealt with the claimin respect of W-9 to W-S pipeline
laying. So far as paragraph 24 of the said award is concerned, the |earned
arbitrator noticed the specific invoices issued agai nst Change Order Nos. 2,

3 and 7 relating to delay and disruptions. It is, therefore, in our considered
opi nion, not correct to contend that the invoice is the only base whereby and
where under a claimcan be nmade. There is no legal warrant for the said
proposition. A claimcan al so be made through correspondence or in

nmeeti ngs.

A claimfor overhead costs resulting in decrease in profit or additiona
managenent costs is a claimfor damages.

An invoice is drawn only in respect of a claimmade in ternms of the
contract. For raising a claimbased on breach of contract, no invoice is
required to be drawn.

It is furthernore not in dispute that the claimfor danmages had been
made prior to invocation of arbitration. Once such-a claimwas made prior
to invocation, it became a dispute within the meaning of the provisions of
the 1996 Act. It is not disputed that the sane claimwas specifically referred
to arbitration by MI in ternms of its notice dated 10th April, 1989.

Wi | e clai mi ng danmages, the anobunt therefor -was not required to be
quantified. Quantification of a claimis nmerely a matter of proof.

In fact BSCL never raised any plea before the arbitrator that the said
claimwas arbitrary or beyond its authority. Such an objecti onwas required
to be raised by BSCL before the arbitrator in ternms of Section 16 of the 1996
Act. It may also be of some interest to note that this Court even prior to the
enactnment of a provision like Section 16 of the 1996 Act in Waverly Jute
MIlls Co. Ltd. v. Raynmon & Co. [(1963) 3 SCR 209; Dharnma
Pr at hi sht hanam v. Madhok Construction (2005) 9 SCC 686] clearly held that
it is open to the parties to enlarge the scope of reference by inclusion of fresh
di spute and they nust be held to have done so when they filed their
statenments putting forward clains not covered by the original reference.

METHOD FOR COVPUTATI ON OF DAMAGES )
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What shoul d, however, be the nethod of conputation of damages is a
guesti on which now arises for consideration. Before we advert to the riva
contentions of the parties in this behalf, we may notice that in MN.
Gangappa v. Atmakur Nagabhushanam Setty & Co. and Another [(1973) 3
SCC 406], this Court held:

"I'n the assessnent of damages, the court nust
consider only strict |egal obligations, and not ’'the
expect ati ons, however reasonable, of one

contractor that the other will do sonething that he
has assuned no | egal obligation to do.

[ See al so Lavarack v. Wods of Colchester Ltd (1967) 1 B 278]

The arbitrator quantified the claimby taking recourse to the Enden
formula. The learned arbitrator also referred to other fornmul ae, but, as
noti ced herei nbefore, opined that the Enden Formula is a wi dely accepted
one.

[t is not in dispute that M| had exani ned one M. D.J. Parson to
prove the said claim The said witness cal cul ated the increased overhead
and | oss of profit onthe basis of the forrmula |laid down in a nanua
publ i shed by the Mechani cal Contractors Association of Anerica entitled
' Change Orders, Overtime, Productivity’ commonly known as the Enden
Formula. The said forrmula is said to be widely accepted in construction
contracts for conputing increased overhead and | oss of profit. M. D J.
Parson is said to have brought out the additional project managenent cost at
US$1, 109,500. We may at this juncture notice the different formul as
applicable in this behalf.

(a) Hudson Fornmul a: In Hudson's Building and Engi neering Contracts,
Hudson fornula is stated in the foll owing terms:

"Contract head office overhead & X contract sum X period of del ay”
Profit percentage contract period

In the Hudson formula, the head office overhead percentage is taken
fromthe contract. Although the Hudson formula has received judicia
support in many cases, it has been criticized principally because it adopts the
head office overhead percentage fromthe contract as the factor for
calculating the costs, and this may bear little or norelation to the actual head
of fice costs of the contractor.

(b) Emden Formul a: In Enden’ s Buil ding Contracts and Practice, the
Enden forrmula is stated in the follow ng terns:

"Head office overhead & profit X Contract sum X peri od of del ay"
100 contract period

Using the Enden formula, the head office overhead percentage is
arrived at by dividing the total overhead cost and profit of the contractor’s
organi zation as a whole by the total turnover. This formula has the
advant age of using the contractors actual head office and profit percentage
rather than those contained in the contract. This fornula has been w dely
appl i ed and has received judicial support in a nunber of cases including
Norwest Hol st Construction Ltd. v. Cooperative \Wol esale Society Ltd.,
deci ded on 17 February, 1998, Beechwood Devel oprment Conpany
(Scotland) Ltd. v. Mtchell, decided on 21 February, 2001 and Harvey
Shoplifters Ltd. v. Adi Ltd., decided on 6 March, 2003.

(c) Eichley Formula: The Eichleay formula was evolved in Anerica

and derives its nanme froma case heard by Arned Services Board of

Contract Appeals, Eichleay Corp. It is applied in the follow ng manner
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Step 1

Contract Billings Total overhead for Overhead al | ocabl e
Total Billings for contract X contract period = to the contract
peri od
Step 2

Al 'l ocabl e over head
Total days of contract = Daily Overhead rate
Step 3
Dai ly Contract Overhead Nunber of Days Amount of Unabsor bed
Rat e X of del ay = over head"

This formula is used where it is not possible to prove |oss of
opportunity and the claimis based on actual cost. |t can be seen fromthe
fornmula that the total head office overheads during the contract period is first
det erm ned by conparing the value of work carried out in the contract
period for the project with the value of work carried out by the contractor as
a whole for the contract period. A share of head office overheads for the
contractor is allocated in the sane ratio and expressed as a lunp sumto the
particul ar contract. The anmount of head office overhead allocated to the
particular contract is then expressed as a weekly amount by dividing it by
the contract period. / The period of delay is then nultiplied by the weekly
amount to give the total sumclained.  The Eichleay formula is regarded by
the Federal Circuit Courts of America as the exclusive nmeans for
conpensating a contractor for overhead expenses.

Bef ore us several Anerican decisions have been referred to by M.
Di pankar Gupta in aid of his subm ssionthat the Enden formul a has since
been wi dely accepted by the Anerican courts being Nicon Inc.v. United
States, decided on 10 June, 2003 (USCA Fed. Cir.), d adwnne
Construction Conpany v. Bal minore, decided on 25 Septenber, 2002 and
Charles G WIlliam Construction Inc. v. Wite, 271 F.3d 1055.

We do not intend to delve deep into the matter as it is an accepted
position that different formulas can be applied in different circunstances and
the question as to whether danages should be conputed by taking recourse
to one or the other formula, having regard to the facts and circunmstances of a
particul ar case, would em nently fall wi thin the domain of the Arbitrator.

If the learned Arbitrator, therefore, applied the Enden Fornmula in
assessing the anpbunt of dammges, he cannot be said to have comitted an
error warranting interference by this Court.

ACTUAL LGOSS : DETERM NATI ON OF

A contention has been raised both before the | earned Arbitrator 'as al so
before us that M| could not prove the actual |loss suffered by it as is required
under the Indian law, viz., Sections 55 and 73 of the Indian Contract Act as
M. D.J. Parson had no personal know edge in regard to the quantum of
actual loss suffered by the MI. D.J. Parson indisputably at one point of tine
or the other was associated with MI. He applied the Enden Fornmula while
cal cul ati ng the anpbunt of danmges having regard to the books of account
and ot her docunents naintained by MI. The |earned Arbitrator did insist
that sufferance of actual damages nust be proved by bringing on record
books of account and ot her rel evant docunents.

Sections 55 and 73 of the Indian Contract Act do not |ay down the

node and manner as to how and in what manner the conputation of

danages or conpensation has to be nmade. There is nothing in Indian lawto

show that any of the fornul ae adopted in other countries is prohibited in | aw

or the sane would be inconsistent with the |aw prevailing in India.
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As conput ation depends on circunstances and nmethods to compute
danage, how t he quantum t hereof should be deternmined is a matter which
woul d fall for the decision of the arbitrator. W, however, see no reason to
interfere with that part of the award in view of the fact that the
af orementi oned formul a evol ved over the years, is accepted internationally
and, therefore, cannot be said to be wholly contrary to the provisions of the
I ndi an | aw.

In State of U P. v. Allied Constructions [(2003) 7 SCC 396], this
Court hel d:
"4. Any award made by an arbitrator can be set
aside only if one or the other termspecified in
Sections 30 and 33 of the Arbitration Act, 1940 is
attracted. It is not a case where it can be said that
the arbitrator has mi-sconducted the proceedings. It
was within his jurisdiction to interpret clause 47 of
t he agreenment having regard to the fact-situation
obtaining therein. It is subnmtted that an award
nmade by an arbitrator may be wong either on | aw
or on fact and error of |aw on the face of it could
not nullify an award. The award is a speaki ng one.
The arbitrator has assigned sufficient and cogent
reasons in support thereof. Interpretation of a
contract, it is trite, is a matter for the arbitrator to
det erm ne (see Sudarsan Trading Co. v. Covt. of
Keral a). Section 30 of the Arbitration Act, 1940
providing for setting aside an award is restrictive
inits operation. Unless one or the other condition
contained in Section 30 s satisfied, an award
cannot be set aside. The arbitrator is a Judge
chosen by the parties and his decision is final. The
court is precluded from reappraising the evidence.
Even in a case where the award contains reasons,
the interference therewith woul d 'still be not
available within the jurisdiction of the court unless,
of course, the reasons are totally perverse or the
judgrment is based on a wong proposition of |aw
An error apparent on the face of the records would
not inmply closer scrutiny of the merits of
docunents and materials on record. Once it is
found that the view of the arbitrator is a plausible
one, the court will refrain itself frominterfering
(see U.P. SEB v. Searsole Chemicals Ltd. and
| spat Engg. & Foundry Works v. Steel Authority
of India Ltd.)."

It istrite that the terns of the contract can be express or inplied. The
conduct of the parties would also be a relevant factor in the natter of
construction of a contract. The construction of the contract agreenent, is
within the jurisdiction of the arbitrators having regard to the w de nature,
scope and anbit of the arbitrati on agreenent and they cannot, be said to
have m sdirected thenselves in passing the award by taking into
consi deration the conduct of the parties. It is also trite that correspondences
exchanged by the parties are required to be taken into consideration for the
pur pose of construction of a contract. Interpretation of a contract is a natter
for the arbitrator to determne, even if it gives rise to determ nation of a
guestion of law. [See Pure HeliumliIndia (P) Ltd. v. Ol & Natural Gas
Conmi ssion, (2003) 8 SCC 593 and D.D. Sharnma v. Union of India (2004)

5 SCC 325].

Once, thus, it is held that the arbitrator had the jurisdiction, no further
question shall be raised and the court will not exercise its jurisdiction unless
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it is found that there exists any bar on the face of the award.

The above principles have been reiterated in Chairnman and MD

NTPC Ltd. v. Reshm Constructions, Buildres & Contractors (2004) 2 SCC

663; Union of India v. Banwari Lal & Sons (P) Ltd. (2004) 5 SCC 304;
Continental Construction Ltd. v. State of U P. (2003) 8 SCC 4; State of U P.
v. Allied Constructions (2003) 7 SCC 396.

A court of law or an arbitrator nmay insist on sone proof of actua
damages, and may not allow the parties to take recourse to one formula or
the other. 1In a given case, the court of law or an arbitrator may even prefer
one fornula as agai nst another. But, only because the |learned arbitrator in
the facts and circunstances of the case has allowed MI| to prove its claim
relying on or on the basis of Enden Formula, the sanme by itself, in our
opi nion, would not [ead to the conclusion that it was in breach of Sections 55
or Section 73 of the Indian Contract Act.

CLAUSE 37 \026 EFFECT OF

We may now | ook at clause 37 of the main contract entered into by
and between ONGC and BSCL whi ch reads as under

"37. | NDI RECT AND CONSEQUENTI AL

DAMAGES:

Nei t her conpany nor contractor shall be liable to
the other for any consequential damages, which

shal | include but not be I[imtedto | oss of revenue/
profits, |oss or escape of product, etc."

In Major (Retd.) Inder Singh Rekhi v. Del hi Devel opment Authority
[(1988) 2 SCC 338], whereupon M. Mtra placed strong reliance, an award
made under the old Act was inissue. A dispute had arisen whether there
was a claimand denial or repudiation thereof. In that context, it was held:

"There shoul d be dispute and there can only be a di'spute
when a claimis asserted by one party and deni ed by the

ot her on whatever grounds. Mere failure or inaction to

pay does not lead to the inference of the existence of

di spute. Dispute entails a positive el ement and assertion
of denying, not nerely inaction to accede to a claimor a
request. Whether in a particular case a dispute has arisen
or not has to be found out fromthe facts and

ci rcunst ances of the case.”

There is no dispute about the aforenentioned principle but the sane
woul d not nmean that in every case the claimnust be followed by a denial. If
a matter is referred to any arbitrator within a reasonable tine, the party
i nvoking the arbitration clause may proceed on the basis that the other party
to the contract has denied or disputed his claimor is not otherw se interested
inreferring the dispute to the arbitrator.

In Bharat Coking Coal Ltd. v. L.K Ahuja [(2004) 5 SCC 109], this
Court opi ned:

"24. Here when claimfor escalation of wage bills
and price for materials conpensati on has been paid
and conpensation for delay in the paynment of the
amount payabl e under the contract or for other
extra works is to be paid with interest thereon, it is
rather difficult for us to accept the proposition that
in addition 15% of the total profit should be
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conput ed under the heading "Loss or Profit". It is
not unusual for the contractors to claimloss of
profit arising out of dimnution in turnover on
account of delay in the matter of conpletion of the
wor k. What he should establish in such a situation
is that had he received the amount due under the
contract, he could have utilised the sane for some
ot her business in which he could have earned

profit. Unless such a plea is raised and established,
claimfor loss of profits could not have been
granted. In this case, no such material is avail able
on record. In the absence of any evidence, the
arbitrator could not have awarded the same. This
aspect was very well settled in Sunley (B) & Co.

Ltd. v. Cunard Wite Star Ltd by the Court of

Appeal in England. Therefore, we have no

hesitation in deleting a sumof-Rs. 6,00,000

awarded to the claimant."

We _are herein not concerned with such a case.

In ternms of 'Clause 37 of the main contract, reference whereto has
been nade herei nbefore, neither of the parties are liable to the other for any
consequenti al damages. The claimfor damages rai sed by M| cannot be said
to be consequential damages. The claimrelates to direct |osses purported to
have been occasioned by the failure to performthe contractual duty on the
part of the BSCL and to honour the time bound comm tnents. Such a | oss,
according to M1, occurred on account of increased overhead cost and
decreased profit and additional managenent costs by reason of BSCL's

del ays and disruptions. It is only in that view of the matter, the Enden
formul a was taken recourse to. Furthernore, clause 37 of the main contract
was a matter of an agreenent by and between ONGC and BSCL. In law, it

coul d not have been extended to the obligations assumed by BSCL towards

MI in terns of the contract entered into by and between the said parties. So
far as ONGC is concerned, it cannot be said to have 'any role to play in the
event of breach of obligation on the part of the BSCL towards its sub-
contractor.

Article 3.1 of the sub-contract reads as under

"M shall be bound to BSCL by the terns of this Sub-
contract Agreenent and to the extent that the provisions
of the respective Main Contract between Buyer and

BSCL apply to the rel evant sub-contract work of M1 as
defined in this sub-contract agreement, M1 shall ‘assune
towards BSCL all the obligations and responsibilities
whi ch BSCL, by such Main Contract, assunes to Buyer

and shall have the benefit of all rights, remedi es and
redresses agai nst BSCL whi ch BSCL, by such Min
Contract, has agai nst Buyer, insofar as applicable to this
sub-contract Agreement, provided that when any

provi sions of the respective Main Contract between

Buyer and BSCL is inconsistent with this sub-contract
agreenment, this sub-contract agreenent shall govern and
prevail over the Main Contract."

By reason of the said provision, therefore, the Main Contract between
ONGC and BSCL woul d apply to the rel evant sub-contract work and M|
was enjoined with a duty towards BSCL to fulfill its obligations and
responsibilities. But, thereby, BSCL cannot absolve itself fromits liability
so far as breach of the terns and conditions of the sub-contract is concerned.
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In other words, by reason of Article 3.1, the contract by and between ONGC
and BSCL has not been subsuned in the sub-contract so as to absol ve the
BSCL fromits own contractual liability for breach of contract or otherw se

METHOD OF MEASUREMENT

The main contention of BSCL in this behalf is that the |earned
arbitrator acted illegally and without jurisdiction in adopting the Al SC Code.
The question arose in the context of the provisions in the contract that M|
was required to undertake to fabricate the materials which were required to
be supplied and, therefore, was entitled to fabrication charges from BSCL.

It has not been denied or disputed before us that the parties did not agree to a
fixed nmethod of neasurenent. They did not refer to the AISC Code in the
contract but only because Al SC code was not referred to in the contract, the
same by itself may not be a ground for us to hold that the arbitrator had gone
beyond the ternms of the contract. Cause 23.1.1(a) and (c) of the main

contract reads as under:

"a) Payment for structural material viz. steel and stee
tubul ars, anodes, flooding and grouting stens,
rubberized rings and rubberized itens for barge

hanpare, rub-strips and boat |anding shall be nade on

the basis of actual | anded cost at Contractor’s yard.
Landed cost would include c.i.f. price, testing charges, if
any plus port charges cl earing and handl i ng charges at
Port, transportation to Contractor’'s ~fabrication yard plus
| ocal taxes (like octroi ) if any, company shall pay to
Contractor an additional 7 = per-cent of the | anded cost
referred to above to cover the cost of procurenent.”

(c ) In conputing the quantity of steel materials used on
each platformfor the purpose of sub-clause (a) above;, an
al  owance of 4% shall be nade for wastage. The paynent

to Contractor shall be for weights including the wastage

el ement credit for steel scrap shall be given by Contractor
to Conpany at the rate of Rs. 500.00 per short ton for the
sai d wastage of 4% "

Clause 11 and d ause 5 read as under
"11. Fabricated Tonnages:
"The quantities of materials used in the Wirks shall be
jointly ( i.e. by ONGC Engi neer, BSCL and M1 )
determ ned on the basis of as-fabricated tonnage as per
the Main Contract between Buyer and BSCL and shal
be used for adjusting the Subcontract Price."

"5. The preceding fabrication rates are worked out taking
into consideration installation of all equipnent,
fabrication and installation of process piping, electricals
and instrunentati on work including pre-conmi ssioning

and all yard test in addition to structural fabrication work
in accordance with the specifications. For computing the
tonnage for reinbursenent of fabrication, installation
pre-conm ssioning and testing work at the yard by M|

the tonnage of equipnent and itens for top side facilities
shall not be included and fabrication tonnage shall be
solely on the basis of as built tonnage as approval by
buyer."

Submi ssion of M. Mtra is that a conbined readi ng of the
af orenmenti oned provisions would go to show that the nmethod of
nmeasurenent was the subject matter of the contract. W do not agree.
Clause 23.1.1 has no application in the present case as it covers paynent for
structural material which has no nexus with the daimNo. 4. The claimof
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M1 was for |abour charges due under the sub-contract for fabricating the
structures.

The learned arbitrator, in his partial award, while dealing with the said
cl ai m hel d:

"15.7: As regards replacenent steel, BSCL woul d
procure suitable steel for jackets (based on MIO
supplied by MI1) on a replacenent basis for MI

purchased steel. BSCL woul d purchase steel as plate
suitable for rolling 24 in OD and tubul ars. Repl acenent
material would be delivered by BSCL to MI’s vyard at
Dubai, UAE or to Singapore Port Authority for
transshipnment by M1 , at BSCL's cost, to Batam

I sl and, | ndonesi a. In the matter of conmputing the
prices payable for structural fabrication of piles, Jackets
and decks Clause 23.1.1 of the main fabrication
contracts provided that the prices would be computed as
follows: 'The paynment for structural material, nanely,
steel and steel tubulars and anodes, flooding and
grouti ng system rubberized ri-ngs and rubberized itens
for barge bunpers, rub strips-and boat |andi ng would be
made on the basis of actual |anded cost at the yard of
BSCL or MI. The 1 anded cost woul d include CF

price, testing charges, if any plus port charges, clearing
and handling charges at port , transportation to BSCL's
or MI's fabrication yard plus |ocal taxes, and ONGC
woul d pay to BSCL in'additional 7 = per cent  of the

| anded cost to cover the cost of procurement.”

Wast age al | omance was rel evant only for the purpose of allowance
due to BSCL fromMI in respect of scrap materials.  The | earned arbitrator
in his award had referred to evidence adduced in this behalf by Shri AR
Tayl or. The provisions of the contract have no bearing on cal cul ati on of
gross fabricated weight of the structures for determ ning the fabrication
char ges due.

The use of AISC Code relates to the claimfor fabrication charges
being daimMNo. 1. The said claimwas for |abour charges which was not a
claimfor cost of material and, thus, nothing to do therewith.  The schene of
the contract provides that total estinmated tonnage of 18,178 ST will have the
foll owi ng break \026 ups:

ED/ EE Pl at f or s \ 026 6078 ST
W-8, W-9, W-10 and N3 platfornms \026 12100 ST
18178 ST

Since the total tonnage of 18,178 ST was only an estimated tonnage,
the sub-contract nmde provision for variation of the contract price on the
basis of 'as fabricated tonnage. Further the quantities of the material's used
were to be jointly deternmined by ONGC /EIL, BSCL and M| on the basis of
fabricated tonnage which was to be used for adjusting the sub-contract price.
If the "as fabricated tonnage" was found to be | ess than the estimted
tonnage, the excess paynent received by M| through nmonthly bills was to
be refunded. |If the "as fabricated tonnage" was found to be nore than the
estimated tonnage, M| was to be paid for the additional tonnage by applying
the rate of US $ 1067 per ST. The contract was silent with respect to the
nmet hod or code to be applied for determining the "as fabricated tonnage".

Clause 1.1.13 defined specifications to nmean Industry Standard Codes
(ISC). 1In the absence of a contractually specified nmethod of calculation, the
M| applied the Al SC Manual of Steel Construction for calculating the as
fabricated tonnage. AISCis an industry standard. |t has been applied by
ONGC in other contracts. Even the Arbitrator has noted that the BSCL has
al so accepted the validity of the Al SC Code. Now the BSCL cannot turn
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around and take a contrary position before this court in the proceedi ngs
under Section 34 of the Act. Hence by adopting the Al SC Code, the
Arbitrator has not acted contrary to the ternms of contract.

The arbitrator in his award noticed that the parties inpliedly accepted
the validity of the Al SC met hod of calculation for calculating the fina
fabricated weight in the follow ng terns:

"\ 0051 nstances of those contracts have been provi ded by
M| during the arbitration proceedi ng showi ng that the

Al SC Code has been enpl oyed for determ ning the fina

"as fabricated tonnage" of structures\005It seenms to ne
that inasnmuch as BSCL has applied the Al SC Code in the
case of long to |long point distance neasurenent it cannot
be denied that the AISC Code is regarded as a valid basis
for nmeasurenent it cannot be denied that the Al SC Code

is regarded as a valid basis for measurement. There is no
reason why it should be applied in the case of one
category of fabrication and not in the case of another."

If before the arbitrator, the said node of cal cul ati on was accepted, we
do not see any reason why the BSCL should be permitted to raise the said
guesti on before us.

BUOYANCY TANKS FOR ED AND EE JACKETS

It involves a question of fact. It was a part of ClaimMNo. 1 for
fabrication. The contention of the BSCL is that whereas Buoyancy tanks
which were used in W-8-and N3 jackets were renoved by M| after
installation thereof, the sane had been-used after refurbi shnent on the
ED/ EE jackets and in that view of the matter, no fabrication was required to
be done. The claimof M| was that it had nothing to do with the cost of
material or the nature of the fabrication work involved. Its claimwas purely
based on the | abour cost at the rate of US $1067 per ST which was incurred
by it towards fabrication work inthe refurbishnent of the Buoyancy Tanks.
According to it, the tonnage of the Buoyancy Tanks had not been taken into
account by ONGC on the ground that no fabrication work was done after
renoval of the Buoyancy Tanks from N3 and W-8 Jackets. The 'l earned
arbitrator, however, in his partial award found as of fact that substantia
fabrication work had been done by MI in the refurbishment of the said
Buoyancy Tanks in the follow ng terns:

"12. 22\ 005Accepti ng those instructions, Ml - made
substantial fabrication in refurbishing, handling, rigging
and wel di ng the buoyancy tanks on the ED and EE

jackets. The oral evidences of RWS. K Mikherjee shows
that the attachment of buoyancy tanks invol ves

substantial fabrication activity. There can be no doubt
that fabrication work had to be done and that involved a
nmeasure of |abour activity. M| has denonstrated that
there was difference in weight between the origina
buoyancy tanks used on the N-3 and W8 jackets and the

wei ght of those tanks when used on the ED and EE

jackets. It says that this clearly points to substantia
fabrication activity for refurbi shnent of those two tanks."

It has further been held by the | earned Arbitrator that M1 had al so
been able to establish that there had been a difference in weight between the
ori gi nal Buoyancy Tanks used on N-3 and W-8 Jackets and the wei ght of
those tanks when used in ED and EE Jackets. |In fact, the |earned arbitrator
in arriving at the said conclusion had taken into consideration the admi ssion
of Shri S. K. Mikherjee who was exani ned on behalf of BSCL itself that
attachment of Buoyancy Tanks invol ved substantial fabrication activity.
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The dispute raised is a matter of appreciation of evidence. The findings
arrived at by the | earned arbitrator cannot, thus, be said to be perverse.

TI E- DOANS AND SEA- FASTENI NG

This claimrelates to the question whether MI was entitled to
paynment for fabrication as the tie-downs and sea-fastening require
substantial fabrication job in regard whereof there did not exist any
provision in the contract. The learned arbitrator has accepted the clai m of
M1 hol ding that offshore construction contracts, jackets and decks are
fabricated onshore and then they are transported on barges to the offshore
| ocation for installation wherefor the lugs, braces and ot her sea-fastening and
tie-down itens are required to be created which the installation contractor is
to use to weld the jackets and decks to the transportation barges, thereby
securing the jackets for their journey to the offshore location. M1 had
nerely claimed paynent for fabrication of tie-downs and sea-fastening as
part of the fabrication scope of work. Reference has been made to clause 2
of the contract which-is as under

"2.1 (1) (a) Load-out, seafastening, \005. 60% of the
transportationand installation | unmpsum

price of jacket, piles & appurtenances

(b) Load- out, seafastening, \005.40% of the
transportation and installation | unpsum

price of Decks, Hook-up and resting

The said provision has no application in the instant case as it nerely
provi des for stage payment on mlestone basis.  In fact, the clause which
woul d be attracted inthe present case is contained in clause 2.1(a)(i) is as
under :

"The scope of work to be executed by Contractor under
this Contract shall conprises\005
(i) Jacket s

I ncl udi ng bergs bunbers, best landing, grouting an
fl ooding systens, |aunch trustees, riser clanmps. Catholic
protection anodes, and mats and ot her accessories and
conponents indicated in the drawings and specifications
including lifting lugs, pulling lugs, retaining  lugs etc.
for lead out and refastening and upending of the jacket."

It specifically covers sea-fastening as part of the scope of fabrication
contract work. W-8, W-9, W-10 and N-3 fabrication contract al so
contains a simlar clause in C ause 2.1.

The learned arbitrator in para 12.24 of his award noticed that BSCL
itself has acknow edged to ONGC that the tie-down materials had been
fabricated as part of the fabrication scope and the wei ght could not be
disallowed in calculating the "as fabricated tonnage' . 'It, therefore, evidently
cannot take a stand which is contrary thereto and i nconsistent therewth.
Thus, by reason of the award, the | earned arbitrator was of the opinionthat
the sea-fastening and tie-down were part of the transportation and
installation scope and BSCL did not succeed in proving that the said item
shoul d be included in the scope of transportation and is not-a separate item
under the head of fabrication. Again, the findings of the |learned arbitrator
were within his domain, being findings of fact.

FOREI GN EXCHANGE

Dispute in relation to the said clai mwould depend upon the
interpretation of clause 3 of Section 2 of the Consolidated Sub-Contract
Price Schedul e which provides:
"Whil e the sub-contract price for the work described in
the letter of intent is payable by BSCL to M1 in U'S
Dol lars the Main Contract Price is payable by ONGC to
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BSCL in Indian Rupees. It has been agreed that Rupee-
U S. Dollar Excahnge rate shall renmain fixed at Rs.
100. 00=U. S$8. 575 and | oss or gain due to any variation
in the Rupee-U.S. Dollar exchange rate at the tine of
actual remttance of bills would be to MI’'s account.

The aforesaid rate was the prevailing rate as on 9
August 1984 as nmentioned in the Letter of Intent dated
11 Septenber 1984. Wthin 30 days of conpletion of
MI1’'s scope of work under the Sub-contract, a
reconciliation will be nade of all the payments made
fromtinme to tinme.

If the cumul ative value of all Rupess expended to
buy U S. Dollar renmttance for the Sub-contract work
described in the Letter of Intent is |less than the Rupee
equi val ent of the Sub-contract price as determ ned on the
basis of the aforesaid rate prevailing on 9 August 1984,
BSCL shall renmit the bal ance ampbunt of |ndi an Rupees,
if any, to Ml in US Dollars at the prevailing rate of
exchange on the date of such U. S Dollar renmittance; and
if after such reconciliation it is found that BSCL have
expended Rupees in excess of the Rupees equival ent of
the Sub-contract Price for the work described in the
Letter of Intent, MI shall arrange to refund any such
excess in Rupees to BSCL."

Clause 4.0 of the contract provides that the payment will be made by
BSCL to M| on receipt of payment by BSCL from ONGC.

It is not in dispute that by reason of the contract entered into by and
between the parties the rate was frozen at Rs. 100 = US$ 8.575. One of the
guestions which arise for consideration is as to whether the said provision
applied to all the clains or not: According to MI, having regard to the
provisions for mlestone paynents for transportation and installation, C ause
4.0 would apply only in relation thereto.

It is contended that BSCL had not correctly understood the nerit and
purport of the said provision which has been sought to be explained. The
sai d provision according to M| woul d be as under

If the contract is followed, MI gets US$100 and
pays back US$7.43, therefore the net receipt of

Ml is US$ 92.57. However, BSCL had adjusted

the exchange rate at the tinme of paynent only. The
rate as per contract 1 US$= 11.662. Thus, the rate
on the date of payment is Rs. 13. Therefore, the net
receipt of MI is only US$ 89.70. In reality, the

| oss suffered by M1 was much greater since in the
fifty-four nonth life of the project, the value of ‘the
I ndi an rupee deteriorated drastically against the

U S. dollar.

It is not in dispute that in terns of the contract, the paynents made by
BSCL, which was to be in US dollars, was required to be reconciled at the
end of the contract. According to MI, if BSCL expended | ess than the
rupee anmount stipulated in the sub-contract in dollar paynents, BSCL woul d
convert the unused rupees to dollars to remt the dollars to MI. \\hereas if
BSCL expended nore than the agreed anobunt of rupees, M1 would refund
the excess anpunt to BSCL so as to ensure sharing of exchange |oss by both
the parties. According to MI, however, BSCL acted contrary to the said
provi sion insofar as instead of paying the full anpbunt of invoice in US
dollars it paid at the fixed exchange rate relying on, or on the basis of, the
af orementi oned provisions, resulting in |loss suffered by M1I.
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The | earned arbitrator proceeded on the basis that |oss of exchange
provi sions had no application in respect of structural material (claim4), bulk
material (claimb5), transportation of pipe (claim®6), reinbursables (claim?7),
change orders and extra work (claim8) and delay and disruption (claim?9).

BSCL al t hough has acted in breach of the contract in which variation

provision as regard the clains of the sub-contract, viz., scope of fabrication
work (Claim1), transportation and installation of platforns (Caim?2) and
transportation and installation of pipelines and risers (C aim 3) while naking
paynments. It is, however, one thing to say that having regard to the nature of
breach on the part of BSCL, M| would be entitled to clai mdamages, but it

is another thing to say that by reason thereof it would be entitled to ful
paynment wi t hout deduction relating to the BSCL conversion of |ndian

rupees to US dollars. It is not in dispute that the initial claimof MI was US
$ 2881195. 03 which was later on revised to US $ 3330790. 94.

In terns of the agreenent, payments were to be nade to MI if the
payments were certified by EIL and upon recei pt of payments from ONGC
and upon receipt of foreign exchange cl earance. For appreciating the
af orenmenti oned disputes, it nay be necessary to refer to the general terns of
paynment clause:
"1, Fabri cation
Clains for structural fabrication work is to be billed by
M1 duly certified by EIL on nonthly basis and the
paynment of the sanme bills shall be rel eased after 60 days
of receipt of the bill by BSCL.

4, Payments as stipul ated above wi |1 be subject to the
foll owi ng conditions:

(a) Recei pt of foreign exchange cl earance by BSCL.

(b) Payments on mlestone basis will be nade by

BSCL to MI only after paynents have been received by
BSCL from ONGC.'

The learned arbitrator held that M| would be entitled to receive the
entire amount as BSCL, despite receipt of paynment from ONGC, did not pay
the ambunt to MI. For the purpose of applicability of the exchange rates,
the same, in our opinion, is irrelevant. The award was required to be nade
in terns of the contract whereby and whereunder the foreign exchange rate
was frozen as was applicable on 9th August, 1994, The parties were bound

by the said terns of contract. It may be noticed that the sub-contract was
entered into on 1st January, 1986. The execution of the contract had started
much earlier, i.e., much before the date of entering into the contract. The

purpose for which the Rupee V026 US Dol | ar conversionrate has been frozen as
on 9th August, 1984 nust be viewed fromthe angle that thereby the parties
thought that |loss or gain towards the exchange rates woul d be on-account of
MI. It is in the aforementioned situation that a letter of intent in the
followi ng terns was served:

"Ms. MDernott International Inc.
P. O Box 3098

Duba

United Arab Enerates.

Dear Sirs,
Sub: ED, EE, W-8, 9, 10 & N3 Platforns
Ref: M nutes of Meeting dt. 9.8.84
Your offer P/M547 dt. 9.8.84
8/ 3132 dt. 4.9.84
Wth reference to the above, we are pleased to issue this
Letter of Intent conveying acceptance of your offer for the

foll ow ng:
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1.0 FABRI CATI ON

1.1 Fabrication, |oad-out & sea-fastening of 6 Jackets with Piles
i ncluding all appurtenances such as boat |andi ng, conductor,

ri ser clanps etc.

1.2 Fabrication, |oad-out & sea-fastening of 4 main decks, W-
8, 9, 10 & N3 conplete with installation of all equipnrent,
process piping, electricals and instrumentati on work including
all yard test.

1.3 Refurbishing of 4 tenmporary decks to be supplied by
ONGC.

2. 0 TRANSPORTATI ON

2.1 Transportation, installation, hook-up & conmi ssioning of
all above i.e. 1.1, 1.2 & 1.3 and ED, EE Decks and 6 helidecks
fabricated by BSCLat Jellingham Tenporary deck will be
col l ected from ONGC and taken to MI yard. Additionally the
temporary decks will" be renoved prior to installation of this
deck and ‘handed back to ONGC.

3.0 Transportation, installation, hook-up & conm ssioning of
Submari ne Pipeines & R sers:

4.0 PRI CES
The lunp sumprice is as follows: -
4.1 For 1.1, 1.2 & 1.3 of above Uss$ 19, 400, 000
4.2 For 2.0 of above USs$ 23, 025, 000
TCOTAL Us$ 42, 425, 000

4.3 Pl PELI NES

For 3.0 above pipelines totaling 28 US$ 3,800,000 L.S. KMin
length and installation of 8 risers @US$ 91 per netre of

pi pel i ne and US$ 156, 485 per Riser.

4.4 The above |unp sum prices are based on estimated tonnages
and flowine |l ength and nunber of risers. Any variation in the
above will alter the prices pro rata.

4.5 The above ampbunts are based on the exchange rate between
U.S. Dollars and Indian rupees (as ruling on 9:8.84). Any
variation in the above rate will be to MI’'s account.

5.0 TERMS & CONDI Tl ONS

5.1 AIl ternms and conditions other than the paynent terns as
stipulated by ONGC in their contract with BSCL for the above
platforms will be applicable to MI.

5.2 The lunmpsum price is inclusive of all engineering required
for total scope of BSCL's & MI1's work for six platforns as
well as all technical service support by provision of expert
personnel to BSCL.

6.0 TERVS OF PAYMENT

Terms of paynment are to be nutually di scussed and agreed to.
It is however understood that paynment on mlestone basis will
be made by BSCL to M1 only after paynents have been

recei ved by BSCL from ONGC.

7.0 DELI VERY

MI will ensure delivery in such a manner that the delivery
dates as stipulated by ONGC for the above platforns will be
met .

8.0 It may be noted that this Letter of Intent is subject to
cl earance of Inmport List form DGID and recei pt of sanction .
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from Governnent of India for rel ease of requisite anmount of
forei gn exchange and inport licenses etc. |n case CGovt’'s

cl earance/ approval is not received, this Letter of Intent will be
wi t hdrawn wi t hout any financial repercussions on either side.

We shall however informyou as soon as Govt’'s approval/

cl earance i s received by us.

Subject to this, we would request you to proceed with the work
to ensure conpletion within the agreed schedule.”

There m ght be sone delay on the part of BSCL to make paynents.
We nay not go into the aforenentioned question, but to hold that the
exchange rate clause shall cease to have any application only because of the
breaches on the part of BSCL, cannot be accepted.

We are not in a position to accept that the exchange variation
provi si.on does not relate to the paynents in respect of ClaimMNos. 1, 2 and
3. The objection raised by the clainant to the said extent is accepted.

SUBSTI TUTI-ON

It is not in dispute that M| had substituted heavier material, as
material conform ng to ONGC specification was not available readily in the
market. The matter was referred to EIL.  Use of material was found to be
technically acceptable to EIL to which ONGC agreed by a letter dated 3rd
May, 1985. ONGC, however, nade it clear that it would not nake paynent
for the substituted material. BSCL inmediately by a telex dated 13th My,
1985 inforned the sane to MI. ONGC also in its letter dated 6th Decenber
1984 categorically stated:

"The subject matter highlightedin your |etter
nenti oned above has been reviewed by us and we have
found that paynent against increased tonnage on
account of material substitutions proposed by Ms.

BSCL/ M| cannot be agreed to. Based on above we
reiterate our view that we will pay the material/
fabrication costs based on the materials shown in’ the
AFC dr awi ngs. "

The claimof M1 is based on the failure on the part of the BSCL to
fulfil its part of the obligation in procurenent of the required material. It is
true that BSCL agreed to reinburse M1 for the same. MIl’s claimis
partially based on the facts that EIL had recomended paynents therefor as
stated in a letter to ONGC dated 10 February 1987 and 6 April 1987.

However, it is also not in dispute that ONGC did not accept the said
recomendati ons and refused to take into consideration the substituted
tonnage for paynment of 'as fabricated tonnage’

There may be a dispute in this behalf between BSCL and ONGC.
However, admittedly, ONGC refused payment to BSCL

In his partial award, the |learned arbitrator noticed that’ ONGC s
i nvol venent was inperative. ONGC had all along nmaintained its stand that
it was not ready and willing to bear the extra costs. The correspondence
bet ween the parties was brought on record.

Clause 5 of the contract categorically states that M| was to procure
the material which was to be reinbursed by BSCL. The extra anpunt
incurred by M1l for procuring materials having extra thickness, therefore,
was not payable. To the aforenentioned extent, there has been a novation of
contract. M| had never asserted, despite forwarding of the contention of
ONGC, that it would not conmply therewith. [It, thus, accepted in sub silentio.
It, thus, must be held to have accepted that no extra anount shall be payabl e.
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It is one thing to say that some nore ampbunt m ght have been spent towards
fabrication but the | earned arbitrator has awarded the exact anount cl ai ned
by M1 in the follow ng terns:

"I amsatisfied that M| is entitled to a paynent of US$

20, 832.108 for the disallowed tonnage of 19.584 ST at

the contractual rate of US$ 1067 per ST."

It is in the aforementi oned context that the invol venent of ONGC was
necessary and if it is the accepted case of the parties that ONGC woul d not
entertain any claimof BSCL in this behalf, a fortiori having regard to the
tripartite agreenent, the |learned arbitrator could have no jurisdiction to
determne the claimin favour of MI only because at one point of tine

BSCL had raised its own claimwith ONGC. |In other words, any reduction
of the claimof the BSCL by ONGC had a direct nexus with the claim of
MI. It was, therefore, not a case where ONGC was not involved in the

matter. The exchange of letters categorically proves that M1 had accepted

that it would not be entitled to any extra ampunt in that behalf. M1 by
necessary i nmplication accepted the said contention. The principle of

acceptance sub-silentio shall also be attracted in the instant case. MI was,
therefore, not-entitled toraise a claimto the extent of fabrication on account
of the increased charges for substitution of material used for W-8, W-9,

W-10 and N-3 Jackets and piles.

To the aforementioned extent, the claimof MI was beyond the termns
of the contract.

| NTEREST

The power of the arbitrator to award interest for pre-award period,
interest pendent lite and interest post-award period is not in dispute. Section
31(7)(a) provides that the arbitral tribunal nay award interest, at such rate as
it deenms reasonable, on the whole or any part of the noney, for the whole or
any part of the period between the date on which the cause of action arose
and the date on which award is made, i.e., pre-award period. This, however,
is subject to the agreenent as regard the rate of interest on unpaid sum
between the parties. The question.as to whether interest would be paid on
the whol e or part of the amount or whether it should be awarded in the pre-
award period woul d depend upon the facts and circunstances of each case.

The arbitral tribunal in this behalf will have to exerciseits discretion as
regards (i) at what rate interest should be awarded; (ii) whether interest
shoul d be awarded on whole or part of the award noney; and (iii) whether

i nterest should be awarded for whole or any part of the pre-award period.

The 1996 Act provides for award of 18%interest. The arbitrator in
his wi sdom has granted 10% interest both for the principal amunt 'as al so
for the interim By reason of the award, interest was awarded on the
principal amobunt. An interest thereon was upto the date of award as al so the
future interest at the rate of 18% per annum

However, in sonme cases, this Court was resorted to exercise its
jurisdiction under Article 142 in order to do conplete justice between the
parties.

In Pure Heliumindia (P) Ltd. (supra) this Court upheld the Arbitration
award for paynment of noney with interest at the rate of 18% p.a. by the
respondent to appellant. However, having regard to long | apse of tine, if
award is satisfied in entirety, respondent would have to any a huge anount
by way of interest. Wth a viewto do conplete justice to the parties, in
exercise of jurisdiction under Article 142 of the Constitution of India, it was
directed that award shall carry interest at the rate of 6% p.a. instead and in
pl ace of 18% p. a.

Simlarly in Mikand Ltd. v. Hi ndustan Petrol eum Corpn., [2006 (4) .
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SCALE 453], while this court confirned the decision of the division bench
uphol ding the nodified award nmade by the | earned single judge, the court
reduced the interest awarded by the | earned single judge subsequent to the
decree from 11% per annumto 7 = % per annum observing that 7 = % per
annum woul d be the reasonable rate of interest that could be directed to e
paid by the appellant to the respondent for the period subsequent to the
decree.

In this case, given the long lapse of time, it will be in furtherance of
justice to reduce the rate of interest to 7 = %

As regards certain other contentions, in view of the fact that the same
relate to pure questions of fact and appreciation of evidence, we do not think
it necessary to advert to the said contentions in the present case.

CONCLUSI ON
A Nos. 2 and 3 are allowed in part and to the extent nentioned
her ei nbefore. The award of the learned Arbitrator is nodified to the

af orenmentioned extent. |In the facts and circunstances of this case, there
shall be no order as to costs.
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