http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 388 SCpage 1 of 8

CASE NO.:
Appeal (civil) 3376-3377 of 2000

PETI TI ONER
Kri shnaswany S.Pd. and Anr

RESPONDENT:
Uni on of India and Os
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ARI JI T PASAYAT & R V. RAVEENDRAN

JUDGVENT:
JUDGMENT

ARI JI T PASAYAT, J.

Chal | enge in these appeals is to the judgnent rendered by a
Di vi sion Bench of the Karnataka Hi gh Court dismssing the Wit
Petitions filed by the appellants.

The factual background in a nutshell is as foll ows:

The fourth Respondent and appellants entered into an agreenent
of sale dated 16.7.1987 in respect of prem ses bearing No.377 RMW.
Ext ensi on, Bangal ore nmeasuring 50° x 90'. ~The total consideration was
fixed at Rs. 18, 00,000/-. Appellants paid a sumof Rs.6,00,000/- by two
cheques dated 16.7.1987 to the fourth respondent and the bal ance
consi derati on was agreed to be paid at the time of registration of sale
deed. The parties to the agreenent were required under Chapter XX-C of
the Income Tax Act, 1961 (in short the "Act’) read with Rule 48(L) of the
I ncome Tax Rules, 1962 (in short the "Rules’) to file a Statenment in Form
No. 37-1 before the appropriate authority specified 'under Chapter XX-C.
Accordingly, appellants and fourth respondent filed Form No.37-1 al ong
with certain documents on 29.10.1987. Thereafter, the appropriate
authority passed an order dated 18.12.1987 purported to be under
Section 269UD(1) of the Act, for pre-enptive purchase of the said
property by the Central Governnent at an anount equal to the apparent
consideration. It was stated that the reasons were recorded separately.
The said order dated 18.12.1987 was chal | enged before the Karnataka
Hi gh Court in WP. Nos. 247-248 of 1988. Challenge in the wit 'petitions
was to the constitutional validity of Chapter XX-C of the Act with
consequential prayer to quash the order dated 18.12.1987.

The Hi gh Court stayed the order of purchase dated 18.12.1987 on

7.1.1988. The interimorder of stay was subsequently nodified on

13.1.1988 by staying only the delivery of possession under Section 269-UE
and further proceedi ngs pursuant to vesting subject to the condition that
the transferees and the transferor shall not effect any change in the nature
and character of the property or alienate or encunber the property during
the pendency of the wit petition. On 1.8.1991, the Hi gh Court vacated the
interimstay by the follow ng order

"After hearing both the | earned Counsel, we are

of the viewthat stay of delivery of possession

ordered by the | earned Single Judge cannot be

continued. Accordingly, the stay is vacated.
Therefore, the transferor-respondent-4 WG S.

Sal dhana shal |l deliver possession in favour of

respondent-3. the Income Tax O ficer, without
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any dermur. Wthin two weeks fromthe date of
delivery of possession, the said WG S. Sal dhana
shal | be paid by the Revenue whatever amount

is due to him It is open to the Departnent to
bring the property to public auction. W make it
clear that the order relating to delivery of
possessi on and paynent of anount shall be
subject to the ultimate result of the wit
petitions.

Sri. Sarangan, |earned Counsel for the
petitioners states that a sum of Rupees Six
Lakhs paid by way of advance under the
agreenment dated 16/7/1987 may be refunded.

It is open to the wit petitioners to seek refund of
the sane fromthe transferor nanely,
respondent-4."

In view of the vacating of 'the interimstay, the title-deeds relating
to the property were delivered by the owner to the |Incone-Tax
Department on 27.8.1991. The entire sale consideration paid by the
Depart ment was accepted by the owner before 15.9.1991. The acquired
property was auctioned by the Departnent on 26.3.1992. The 7th
respondent herein was the highest bidder and his bid of Rs.46 |acs was
accepted and on paynment of the said price, he was put in possession on
25.5.1992. A sal e-deed was executed in favour of 7th respondent by the
Departnment on 20.7.1994. The auction purchaser was inpleaded as 7th
respondent in the wit petition on 25.8.1997.

During the pendency of the said wit petitions, a Constitution
Bench of this Court by its judgnent rendered on 17.11.1992, upheld the
constitutional validity of Chapter XX-C of the Act in C B. Gautamyv.
Union of India & Ors. [1993 (1) SCC 78]. Wile so doing, this Court,
however, held that before an order for conpul sory purchase is nade
under Section 269-UD, the intendi ng purchaser and the intending seller
nmust be given a reasonabl e opportunity of show ng cause against the
order for conpul sory purchase being nade by the appropriate authority.
This Court further held that the provisions of Chapter XX-C are to be
resorted to only where there is significant underval uati on of the
i movabl e property to be sold in the agreenment of sale with aviewto
evadi ng tax and that an order for conpul sory purchase under Section
269-UD is required to be supported by reasons in witing and such
reasons nmust be germane to the object for which Chapter XX-C was
i ntroduced in the Income Tax Act, nanely, to counter attenpts to evade
tax. Reading down of section 269-UD in the above manner, to uphold its
validity, necessitated issue of certain consequential directions. W
extract bel ow the rel evant portions thereof
“I'n view of the fact that the object of the
provi sions of Chapter XX-C is a |audabl e object,
namely, to counter evasion of tax in transactions
of a sale of immovable property, we consider it
necessary to limt the retrospective operation of
our judgnent in such a manner as not to defeat
the acquisitions altogether. W find that if the
original time frane prescribed in Chapter XX-C
isrigidly applied it woul d not be possible for the
appropriate authority concerned to pass an
order under Section 269UD(1) at all in respect of
the property in question. In order to avoid that
situation and, yet to ensure that no injustice is
caused to the petitioner, we order, in the facts
and circunstances of the case, that the
statement in Form 37-1 submitted by the

www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 388 SCpage 3 of 8

petitioner as set out earlier shall be treated as if
it were submitted on the date of the signing of
this judgnent. Thereafter if the appropriate
authority considers it fit, it may issue a show
cause notice calling upon the petitioner and

ot her concerned parties to show cause why an
order for conpul sory purchase of the property in
guesti on shoul d not be nade under the

provi sions of Sub-section (1) of Section 269UD
and give a reasonable opportunity to the
petitioner and such other concerned parties to
show cause agai nst such an order being nade.

In view of the limted tine-frame this will have to
be done with a sense of urgency. If after such an
opportunity is given the appropriate authority so
considers it fit, it may hold an inquiry, even

t hough sunmary in nature, and may pass an

order for conpulsory purchase by the Central

Gover nnment of the property in question under
Section 269UD(1). The appropriate authority wll
have to deci de whether an inquiry is called for in
the facts and circunstances of the case after the
show cause notice is i'ssued\ 005\ 005\ 005\ 005\ 005.
43. W may clarify that as far as conpl eted
transactions are concerned, nanely, where after
the order for conpul sory purchase under

Section 269UD of the |Income Tax Act was made

and possession has been taken over,

conpensation paid to the owner of the property
and accepted w thout protest, we see no reason

to upset those transactions and hence, nothing

we have said in the judgnent will invalidate

such purchases. The sane will be the position
where public auctions have been hold of the
properties concerned and they are purchased

by third parties. In those cases al so nothing

whi ch we have stated in the judgment will

i nval i date the purchases."

[ Enphasi s suppl i ed]

Subsequently, on 27.11.1992, this Court issued certain

clarifications in regard to the directions in C B. Gautam s case (supra),
inregard to pending matters. As cases where public auctions had

al ready been held were excluded fromthe directions relating to pending
matters, the clarifications did not apply to such cases.

The writ petitions filed by the appellants were taken up for hearing

by the Karnataka Hi gh Court after the decisionin C B. Gautam s case
(supra). The only point urged by the Appellants at the hearing of the wit
petitions was that in the inpugned order no reasons were stated, as to

on what basis the valuation of the property was arrived at and since the
order was non-reasoned w thout giving opportunities to the appellants

the sane was |iable to be quashed.

Stand of the appropriate authority on the other hand was that
decision of this Court in C. B. Gautami s case (supra), was squarely
applicable to the facts of the case. It was pointed out that instead of
decl aring the provision unconstitutional, as it did not provide for grant of
an opportunity to the affected persons, the provision was read down and
it was held that such a requirenent was inbuilt as a part of the
principles of natural justice. It was, however, noted in the clarificatory
order that whenever the transactions were conpleted, the property was
purchased under pre-enptive right to purchase by the Centra
Government, and the anmount was returned back to the vendor or the
purchaser and the possession of the property was taken w thout protest,
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there is no necessity of again giving a notice and extendi ng an
opportunity which was binding in case of others. It was pointed out that
in the case at hand, the authority had already exercised its powers and
the anmbunt was returned to the vendor and the possession was taken

The High Court held that the crucial question to be determ ned
was whet her the inpugned order was liable to the quashed on the

ground that no reasons were given and reasons stated to be separately
recorded were not supplied to the appellants and it anounted to denial of
principles of natural justice. The H gh Court noted that the inpugned
order of the appropriate authority reads as foll ows:

“I'n view of the rival contentions, the question of |aw
that arises for consideration is whether the inpugned
order is liable to be quashed on the ground that no
reasons are given nor reasons separately recorded are
supplied to the petitioners as it anounts to denial of
principles of natural justice to the petitioners.”

After exam ning the facts it was noted that separately recorded
reasons were not supplied to the appellants and the appellants were thus
not provided with an opportunity before arriving at the conclusions. But
it was held that because of the clarificatory order of this Court the
appel l ants were not entitled to any relief in the instant case. Wth
reference to the interimorder it was held that the fact situation was
clearly covered by the clarificatory order of this Court in C. B. Gautamis
case (supra). It was noted that though the interimorder is always subject
to the final order the fact situation was different as the transacti on had
al ready been conpl et ed, possession of the property had been given and
t he anpbunt had been returned back and the sane was received without
protest. Merely because the wit petitions were pending it cannot be said
that the transaction was not conpl et ed.

In support of the appeals, M. TLV lyer, |earned senior counsel has
submitted that the order dated 1.8.1991 on which the H gh Court placed
reliance itself made it clear that the sane was subject to the result of the
wit petitions. No prejudice should be caused to a party by an order of
the Court. Therefore, the ratio in C. B. Gautami s case (supra),, nore
particularly, the clarificatory order was not applicable to the facts of the
case. If any act is done pursuant to the order of the Court the sane is
subject to the result of the wit petitions and it cannot be affected.

Ref erence was nmde to paragraphs 41, 42, 43 and 46 of C. B.  Gautanis
case (supra), in this context. Even if there was any auction sale by the
I ncome Tax Department the principle of lis pendens was clearly
appl i cabl e. The position would have been the same if there woul'd not
have been any interimorder, and the final order in the wit petitions
woul d have covered the matter.

In response, |earned counsel for the auction purchaser subnitted
that interestingly the prospective vendor had not questioned either the
legality of the order dated 18.12.1987 or the judgnment of the H gh Court.
In the auction sale the anmount that had been paid is Rs.46 | akhs which
was al nost triple of the anpbunt which was purportedly agreed to be paid
originally. The protection given by the interimorder that the actions
i ndi cated which deterni ned would be subject to the result of the wit
petitions were restricted to delivery of the property, which involved the
prospective vendor and the departnent. The second condition was the
paynment of the ampount by the departnment to the proposed vendor. In
this transaction al so the proposed purchaser was not involved. So far as
the auction sale is concerned that was not subject to the final outcone.

It was, however, pointed out by |earned counsel for the appellants
that the third situation was clearly linked with the first two and the
doctrine of lis pendens clearly applied to such a purchase.
www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 388 SCpage 5 of 8

There is no quarrel with the proposition as advanced by | earned
counsel for the appellants that an act of a Court cannot affect a party. In
South Eastern Coal fields Ltd. v. State of MP. and Ors. (2003 (8) SCC
648), it was noted as foll ows:

" 28. That no one shall suffer by an act of the Court is
not a rule confined to an erroneous act of the court;
the "act of the court’ enbraces within its sweep al

such acts as to which the court may form an opinion

in any | egal proceedings that the Court would not have
so acted had it been correctly apprised of the facts and
the law. The factor attracting applicability of
restitution is not the act of the Court being wongful or
a mstake or error conmitted by the court; the test is
whet her on account of an act of the party persuading

the Court to pass an order held at the end as not

sustai nabl e, has resulted in one party gaining an

advant age which it woul d not have ot herw se earned,

or the other party has suffered an inpoveri shnment

whi ch it 'woul d not have suffered but for the order of
the Court and the act of such party. The quantum of
restitution, depending on the facts and circunstances

of a given case, may take into consideration not only
what the party excl uded woul d have nmade but al so

what the party under obligation has or m ght

reasonably have made.” There is nothing wong in the
parti es denmandi ng being placed in the sanme position

in which they woul d have been had the Court not
intervened by its interimorder when at the end of the
proceedi ngs the Court pronounces-its judicial verdict

whi ch does not match with and countenance its own
interimverdict. Wienever call ed upon to adjudicate,

the Court would act in conjunction with what is the

real and substantial justice. The injury, if any, caused
by the act of the court shall be undone and the gain

whi ch the party woul d have earned unless it was
interdicted by the order of the court would be restored
to or conferred on the party by suitably conmmandi ng

the party liable to do so. Any opinion to the contrary
woul d lead to unjust if not disastrous consequences.
Litigation may turn into a fruitful industry. Though
l[itigation is not ganbling yet there is an elenent of
chance in every litigation. Unscrupulous litigants nmay
feel encouraged to approach the Courts, persuading

the court to pass interlocutory orders favourable to
them by making out a prina facie case when the

i ssues are yet to be heard and determ ned on merits

and if the concept of restitution is excluded from
application to interimorders, then the litigant would
stand to gain by swallow ng the benefits yielding out of
the interimorder even though the battle has been lost
at the end. This cannot be countenanced. W are,
therefore, of the opinion that the successful party
finally held entitled to a relief assessable in terns of
noney at the end of the litigation, is entitled to be
conpensated by award of interest at a suitable
reasonable rate for the period for which the interim
order of the Court wi thhol ding the rel ease of noney

had remai ned in operation.

29. Once the doctrine of restitution is attracted, the
interest is often a normal relief given in restitution
Such interest is not controlled by the provisions of the
Interest Act of 1839 or 1978."

But the crucial question is whether the appellants were protected .
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by the order of the Court by which earlier interimorder was vacated. As
noted in Eastern Coal fields's case (supra) while adjudicating the question
as to any relief can be granted, the same can be nodified to do real and
substantial justice. It is not a case where a right has been created and
another party is inpoverished because of the order dated 1.8.1991

passed by the Hi gh Court.

The maxi m’'actus curiae neminemgravabit’ i.e. an act of Court

shall prejudice no man is an inportant one. The maxim"is founded

upon justice and good sense, and affords a safe and certain guide for the
adm ni stration of the law', said Cresswell J. in Freeman v. Tranah (12
C.B. 406). An unintentional nistake of the Court which may prejudice

the cause of any party nust and al one could be rectified.

The maxi m of equity, nanmely, actus curiae nenmi nem gravabit \026 an
act of court shall prejudice no man, is founded upon justice and good
sense which serves-a safe and certain guide for the adm nistration of |aw
The other relevant maximis, lex non cogit ad inpossibilia \026 the | aw does
not conpel a nan to do what he cannot possibly perform The law itself
and its admnistration is understood to disclaimas it does in its genera
aphorisns, allintention of conpelling inpossibilities, and the
admi ni stration of |aw nust adopt that general exception in the
consi deration of particular cases. (See: Ms UP.SSRT.C v. Intiaz
Hussain (2006 (1) SCC 380), Shaikh SalimwHaji Abdul Khayunsab v.

Kumar and Ors. (2006 (1) SCC 46), Mhamvobd Gazi v. State of MP. and
ot hers (2000(4) SCC 342) and Gursharan Singh v. New Del hi Minicipa
Conmittee (1996 (2) SCC 459).

One thing is crystal clear fromthe order dated 1.8.1991 that the
appel l ants wanted to take back the noney that had been paid to the
prospective vendor. Subm ssion was nmade on behalf of the appellant that
a sumof Rs.6 |akhs paid by way of advance may be refunded. By seeking
the return of the advance, the appel lants have acquiesced to the property
being sold in auction. In the order it was clearly mentioned that it was
open to the wit petitioners (the present appellants) to seek refund of the
same fromthe transferor nanely, respondent No. 4.

The controversy can be | ooked at from another angle.- This Court
in Union of India and Ors. v. Shatabadi Trading & | nvestnent Pvt. Ltd.
and Ors. (2001 (6) SCC 748) dealt with-a sonewhat similar issue. In
paragraphs 3 and 9 of the judgnment it was noted as foll ows:

" 3. The High Court adnmitted the wit petition and

granted interimorder of stay restraining the

Departnment from proceeding further in the matter.

Agai nst the said interimorder, a special |eave petition

was preferred before this Court. During the pendency

of the proceedi ngs before this Court, an order was

made on 25-4-1994 directing that the property be

auctioned subject to bid confirmation by this Court.

Auction was held and Snt. Anju Jain, M. Vineet Jain

and M. Manish Jain as the highest bidders of the

property offered their bid at Rs. 4.01 crores and

perm ssi on was sought for confirmati on of the same.

Various pl eadings were raised in those proceedings to

the effect that the auction itself was a farce and stage-

nmanaged by the appropriate authority in collusion

with M. Vinod Jain and the property was purchased

by himin the nane of his wife and two sons for Rs.

4.01 crores and that if the said bid was allowed, it

woul d be a fraud on the Government and public

exchequer and the wit petition filed before the Hi gh

Court challenging the validity of the proceedi ngs

initiated under Chapter XX-C was yet to be

consi dered. However, this Court after hearing the

matter at length rejected the said objections of the
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i ntendi ng purchasers and confirned the same on 19-
9-1994. A sal e deed has been executed by the
appropriate authority in favour of the highest bidders
and it is significant to note that the original owner of
the property Arjun Anand, Respondent 9 herein has
not chal |l enged the aforesaid inmpugned order of the
Departnment and in fact without any protest received a
sumof Rs. 1.75 crores fromthe Departnent and a
further amount of Rs. 14,03,500 by way of interest. He
had accepted the anpbunt w thout any protest and has
not contested the nmatter either in the H gh Court or in
this Court and thereafter the said SLP (C) No. 6040 of
1994 filed by the appropriate authority along with
ot her connected matters was di sposed of as having
becone infructuous in view of the auction-sale held
and confirmation thereof by this Court.

XXX XXX XXX
9. There i s one other factor which is very
significant, nanmely, that this Court having allowed the
auction of the property in question ending
confirmation of the same and that order having
becone final, now to allow the order made by the
appropriate authority to be set aside and to permt the
parties to work out in appropriate proceedings for
restitution of the property would lead to a serious
anonal ous position. Wen the transferor wthout
denur all owed the property to be sold pursuant to the
orders of this Court and that sal e having taken place
and this Court having affirnmed the same and the
proceedi ngs by way of SLP filed under Article 136 of
the Constitution comng to an-end as havi ng becone
i nfructuous, the Hi gh Court could not have brushed
aside that sale in the nanner it has been done. The
i mpact of such decision ought to have been taken note
of by the High Court. Indeed in K Basavarajappa v.
Tax Recovery Commr. ((1996) 11 SCC 632) this Court
has hel d that an agreenent to sell creates no interest
in the property and in the absence of a decree of
speci fic performance of an agreenent even though
aut hori zed by the general power-of-attorney holder of
the original owner of the property (sic the purchaser,
the appellant therein) had no | ocus standi to nove an
application for setting aside the auction-sale on offer
to deposit full tax dues. If we extend the said principle
to the present facts, we find it hardly possibleto come
to the conclusion the H gh Court has arrived at. It is
possible that the wit proceedings were still pending
before the H gh Court but those wit proceedi ngs were
not at the instance of the owner of the subject property
and the agreenent-hol der did not have any interest
ot her than what was indicated in K Basavaraj appa
case ((1996) 11 SCC 632). In that view of the matter,
we do not think the Hi gh Court shoul d have ignored
the effect of the same".

It is thus clear that the requirenent relating to hearing read

into the provisions of Section 269D by this Court will not apply to
transacti ons whi ch have becone final or transactions where the
depart ment has al ready auctioned the acquired property.

In view of the factual position noted above, tested in the
background of legal principles set out in C B. Gautanis and Shat abad
Tradi ng Cases (supra) it is clear that there can be no interference as the
property which is the subject matter of the conpul sory purchase under
Section 269UD had al ready been sold by public auction before the
decision in C B. Gautanis case (supra), and as there was no chall enge
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by the owner of the property. As a consequence, the inevitable result is
di smi ssal of the appeals which we direct. No costs.
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