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A K. MATHUR, J.

This appeal is directed against an order of the Madras Hi gh
Court whereby the Single Bench of the Hi gh Court has acquitted
the accused by its order dated 11th July, 2001 passed in Crim nal
Appeal No.231/2000. Hence the present appeal has been filed
agai nst the order of jacquittal by the Deputy Superintendent of
Pol i ce, Chennai

Brief facts which are necessary for disposal of this appea
are that the accused-respondent, M. K. Inbasagaran was a seni or
I.A'S. Oficer of the Governnent of Tam |- Nadu who stood
charged for offence punishable under Section 13(2) read with
Section 13(1)(e) of the Prevention of Corruption Act, 1988
(hereinafter to be referred as an "Act") and was found guilty,
convi cted and sentenced by the |l earned Special Judge (Xith
Addi tional Judge, City Civil Court) at Madras to undergo rigorous
i mprisonment for one year and also to pay a fine of Rs. 5,000/-,
in default to undergo Ri gorous |nprisonnent for three nonths.

Aggri eved against this Oder, the accused preferred an
appeal before the Madras Hi gh Court at Chennai and the | earned
Si ngl e Judge of the Madras High Court acquitted the accused of
the aforesaid charges. Hence, the present appeal filed by the
State of Tami| Nadu through the Deputy Superintendent of
Police, Directorate of Vigilance and Anti-Corruption, Chennai

The accused, |nbasagaran obtained B.E. Hons. Degree and
joined Indian Navy as an Oficer during 1965.  Later on he
entered the Indian Admi nistrative Service during 1970 and was
allotted the Tanmi| Nadu Cadre. During 1982 he went to Anerica
for studies alongwith his wife and children. He worked in
various capacities under the Government of Tanil|l Nadu, |ike
Managi ng Director of Tami| Nadu Chem cal Products, ' Chairman
of Tam | Nadu Leather Corporation and |astly he was appointed
as a Secretary to the Health Department. According to
prosecution on 13th Septenber, 1993 and on 14th Septenber, 1993
there was a raid by the Incone-tax Authorities in the house of
the accused. The raid by Incone-tax Departnent vyielded a
huge amount of cash ampbunting to Rs. 30 | akhs, 7 gold biscuits
wei ghi ng 819 granms, $1118 and certain docunents regardi ng
purchase of inmovable properties and also fixed deposit receipts
of the Bank for Rs. 25,000/- in the name of third parti es. The
I ncome-tax Authorities registered the case but subsequently
they referred the matter on 15.2.1994 to the State Government
to take departmental action against the accused. The
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Government of Tami|l Nadu initiated the disciplinary proceedi ngs
agai nst the accused during February, 1994. A parallel crinmina
proceedi ngs was al so taken by the Departnent regarding the
assets wunearthed at the time of raid by the Income-tax
Department. However, the charges against the accused were
dropped with a warning to the accused in disciplinary proceedings
and the crimnal case was also closed on mstake of facts. P. W
51 S. Ganapathy lyer an Assistant Comm ssioner of Incone-tax,
Chennai Circle-1 (Il1), held an inquiry regarding the huge anount
of cash unearthed for the purpose of |ncone-tax assessnent and
cane to the conclusion that the said assets belonged to the
accused. On the basis of the inquiry by PW51, the crimna
case agai nst the accused was reopened as per the Order of the
Speci al Judge passed in Crl. MP. No. 7453/1996 on 9.12. 1996.
PW 53 Vi shwanat han, Deputy Superintendent of Police, V&AC,
Chennai City-1, continued investigation at the instance of the
Speci al Judge, Madras. This reopening of the case was
chal | enged by the accused-petitioner by filing Cl. MP.
6812/ 1997 before the Madras Hi gh Court but it was dism ssed by
the Court on 24.2.1998. After the perm ssion by the Specia
Judge to reopen the case, the investigation was taken up by the
PW 53, Viswanathan, he issued notice to the accused, his wife
and children to appear before himbut they did not appear
After closing of the investigation, a charge-sheet was filed
before the Special / Judge that the accused had commtted
of fence under Section 13(2) read with Section 13(1)(e) of the
Act on 4.11.1997.

The prosecution exami ned 53 witnesses as P 1 to 53 and
marked & executed ‘docunments as Exs. P.1 to P.185.
The accused deni ed the charges and according to the
accused the assets which had been unearthed during the raid by
the Inconme tax department was not his assets but  they were
the assets of his wife who was running certain companies.
According to him his w fe acconpanied him when he went to
America where she worked in a pharmaceutical conpany 'and al so
as a clerk in State Bank of India and she earned sal aries and was
al so assessed by Incone \026tax Departnent in Anerica. At the
time of her return from Anerica,  she brought cash, video
canera and a conputer. Vi deo canera and conputer were
revenue earning assets, his wife | eased out the video canera for
marri age coverage and earned sufficient nonies. She had
started a computer concern under the nane and style of Taml
Nadu Conputer Service by incurring a |loan of Rs. 2,00,000/- by
Punj ab Nati onal Bank. The conputer centre al so generated
funds. It was also stated that apart fromthis, his wife had
floated three concerns one in the nane and style of A V.J.,
Mar keting Service, a proprietory concerned of . her own which
was having franchise for sale of hypo-derm c needles in Taml
Nadu and Andhra Pradesh, another in the nane and style of
Ms Southern Rins (P) Ltd. which was manufacturing cycle rinms
and another conpany in the nane of Ms Silver Shoes (P) Ltd
whi ch was manuf acturing shoe uppers It was all eged that she
was Director of two conpanies and ampunts of the two
conpani es were in her possession which she kept in her house:
Qut of $1118, $800 bel onged to his wi fe which she had earned as
salary in US A and $ 318 belonged to his son-in-law, S.
Raj asankar who went to Europe in Septenber, 1988 for which he
obtained F.T.S. of $500 out of which he saved $318. Regar di ng
the purchase of imovable properties, he stated that for the
purpose of a factory for Ms Silver Shoes (P) Limted, |and was
purchased at Vannagaramin the name of Rajasankar who
happened to be the Managing Director of the conpany with the
funds of the conpany. Regardi ng cash of Rs. 30 | akhs
recovered fromhis house, it was urged that a sumof Rs. 29 |akhs
was unaccount ed noney obtai ned by sale of cycle rins and shoe
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uppers by the two conpanies without bill and that noney
bel onged to her conpanies. Regarding Rs. 1 lakh, it was stated
that amount belonged to PW46 G rish A Darvey.

It was submitted that he had no proprietary control over
sum of Rs. 30 | akh seized by the Incone-tax Department as it

bel onged to the unaccounted noney of his wfe. Regardi ng Rs.
19 | akhs deposited in various branches of Punjab National Bank in
Karnataka State, it was subnitted that all these nonies

bel onged to the conpani es owned by his wife and the sanme was
deposited at the instance of his wife. The accused justified
these unaccounted nmoney by examning hinself as D. W13

alongwith other witnesses as DDW. 1t o 12. including his wife

and had also got the docunments exhibited as D.1 to D.99 to
substantiate his allegation.

The Special Judge di scussed the evidence on record
and found that the purchase of gold biscuits, US dollars and cash
recovered from the house of the accused bel onged the accused
and source of nmoney for the purchase of land also traceable to
t he accused. Learned trial court also found that deposit of Rs.
19 | akhs made in various banks in Punjab National Bank at
Bangal ore was that of the accused and it was deposited in benani
nanes. The learned trial court held that assets worth Rs.
54,50,510/- was foundin the possession of accused and
accordingly held himaguilty as aforesaid.

On appeal by accused, |earned- Single Judge of the
Madras Hi gh Court exami ned the findings as well as the judgnent
of the learned trial Court and canme to the conclusion that the
recovery of sumof Rs. 29 lakhs at the house of the accused was
not in exclusive possession of the accused. So far as Rs.1 | akh
found on the dining table is concerned, it belonged to one Grish
Davey who appeared in the witness box as PW46 and was
representative of pharmaceutical conmpany, Ranbaxy and the
| earned Single Judge of the High Court also held that Rs. 1 |akh
kept in plastic bag and two packets of sweets found on the
dining table at the tine of raid, belonged to Grish 'and it does
not belong to the accused. Lear ned Si ngl e Judge al so found that
since the entire noney has been adnitted by his w fe who had
cone in witness box as DW12 & adnmitted that she earned this
nmoney by selling cycle rins and | eat her shoe uppers w thout any
bill and this noney bel onged to her and she had nade a clean
breast before the Inconme tax authority and thereby she had
accepted this wunaccounted noney bei ng bel onging to her.
Therefore, |earned Single Judge held that this unaccounted
nmoney did not belong to the accused. So far as the recovery of
the $1118 is concerned, the |l earned Single Judge found the
expl anati on satisfactory and his son-in-law has been found to be
guilty by foreign exchange authorities and fined. Likew se, the
| earned Single Judge al so found the purchase of gold biscuits by
his wife has been properly explained and |ikew se, the purchase
of the property by the wife from her unaccounted noney and
al so found that the noney belonged to his wife and she has made
a clean breast before the Incone-tax O ficer. Hence, after
hearing both the parties the | earned Single Judge acquitted the
accused and held that the noney was not found fromthe
possession of the accused and it was unaccounted nopney
bel onged to his wife who was dealing with various business and
it was also pointed out that |Incone-tax authorities had assessed
the noney in her account, it was also held that no unaccounted
noney has been recovered fromthe exclusive possession of the
accused, hence | earned Single Judge acquitted the accused.
Aggri eved against this, the present appeal was filed by the
State, through Deputy Superintendent of Police, Vigilance.
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W have heard | earned counsel for the State as well
as the Respondent-in-person and his counsel. Lear ned counse
for the State has taken us through the entire evidence and has
tried to enphasize that the plea taken by the wife of the
accused that the noney belonged to her was wth a viewto
shi el d her husband and his wife is only a decoy to protect her
husband. She has owned the entire noney being the black
noney, from her business. And she has accepted that all the
noney which had been recovered from her house, the nobney
whi ch has found deposited in the banks and the inmovable
properties which were purchased, was done by her and she
owes the entire responsibility and she had disclosed to the
I ncome-tax departnent. The Income-tax department has
assessed all this nmoneyin her hands and assessnent order has
been passed by the Incone-tax O ficer and in the appeal it has
been affirmed. I'n short, in fact all the noney which has been
recovered at the house of the accused in cash, in kind and the
documents . of ~ properties purchased at various parts in
Kar nat aka and Tami| Nadu she has owned it. Therefore, the
wi fe has takenthe full responsibility of this black noney and
owned the same.

Learned counsel for the State states that the noney
bel ongs to the accused since he was a Secretary to the
Government of Tami | Nadu in the Medical Health Departnment
and it is alleged that on the relevant date G rish Davay cane
with the cash and sweets which were l'ying on the dining table

and it was recovered fromthe dining table. [In fact this noney
was brought for gratification toraise the purchase price of the
medi cine, ’'Fortwi n’ which was manufactured by the company of

which Grish Davey was one of the Senior Representative.
Learned counsel for the appellant invited our attention to the
foll owi ng decisions of this Court.

i AIR 1960 SC 7 [ C.S.D.Swam v. The State ]

ii. (1981) 3 SCC 199 [ State of Mharashtra v.

Wasudeo Ranthandra Kai dal war ]

iii. AR 1988 SC 88 [State of Maharashtra v.
Pol | onj i DarabshawbDar uwal | a]

i V. (1991) 3 SCC 655 [ K. Veeraswam . v. Union of
India & Os.]
V. (1999) 6 SCC 559 [ P.Nallanmal & Anr. V. State

represented by Inspector of Police]

As agai nst this, |earned counsel for the respondent as well

as the respondent in person have subnitted that the act of
recovery of the noney, the deposits in the bank and purchase of
the property is not disputed but the question is whether it was in
the possession of the accused or not?

It was pointed out that in fact all the noney
belonged to his wife as she was running three conpanies and
she had adm tted that out of the unaccounted sale of rinms of
cycle as well as the |l eather shoe uppers without bills she
earned this huge wealth and she had owned it. Therefore,
recovery in this raid by Incone-tax departnent cannot be
considered to be from exclusive possession of the accused.
Specially when the wife who has cone in wtness box as DW12
and accepts it that she has earned all this noney by sale of
goods without bill.

Learned counsel for the respondent also submtted that .
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under Section 132(4) of the Incone-tax Act, the order of the

I ncome Tax O ficer has been confirned in appeal and all noney
owned by the wi fe has been assessed agai nst her. It was al so
submitted that finding of Incone Tax authority and confession

of DW12 Vijaya |Inbasgaran have been accepted. Therefore, it
is ajudicial finding and on the sane a crimnal prosecution
cannot be | odged. In support thereof |earned counsel for the
respondent invited out attention in the case of K C. Builders
and another Vs. Assistant Commi ssioner of |nconme Tax

Reported in (2004) 2 SCC 731.

We have heard both the | earned counsel at |ength. The

basi c question that enmerges in the present case is whether the
accused could be saddled with all the unaccounted noney at his
hand or not. It is the admtted position that both the husband
and wife were living together. The wife was running three
concerns though those concerns were running in loss. Yet she
coul d manage to earn bl ack noney by selling goods without bills
and amassed thi s weal th without disclosing the same to the

I nconme-tax authority and when the raid was conducted she

di scl osed the unaccounted noney and accepted herself for being
assessed by the | ncone-tax Departnent. Therefore, in this
context, the question arises whether the joint possession of the
prem ses by the husband and wife and the unaccounted noney

whi ch has been recovered fromthe house could be said to be in
excl usi ve possession of the accused. There is no two opinion in
the matter that the initial burden has to be discharged by the
prosecution. The prosecution in order to discharge that burden
has exami ned the Investigating Oficer, P.W53- Shr

Vi swanat han, D.S.P. (lnvestigation). P.W53- Viswanathan has
collected all the materials fromvarious places and he has given
the details of his investigation. He has also supported the
recoveri es which have been nade by the Income-tax Departnent.

He in his statenent, has al so deposed that sonme noney was
deposited at various branches of Punjab National Bank at

Bangal ore and he has exam ned all the Senior Managers of Punjab
Nati onal Bank to show that various anobunts were deposited in
their Banks and the prosecution has al so produced themin the

wi tness box to substantiate their allegation as P.W. 22, 23, 24,
25, 26 and 32. He has al so exam ned the persons agai nst whose
nanes those anounts were deposited in the witness box. He has
al so exam ned the Income-tax Oficer as P.W14, P.W44 \026
Assistant Director of Income-tax (lnvestigation) and P. W51- S
Ganapathy lyer. By this evidence the prosecution has established
that the noney was recovered at the house of the accused as well
as various purchases of inmmovabl e properties made by the wife of
the accused. The prosecution has tried to establish that all 'the
nmoneys whi ch had been recovered fromthe house of the accused,
various deposits in the Punjab National Bank at various places
through the influence of the Regi onal Manager of Punjab Nationa
Bank and the recovery of the gold ornanments as well as 'the
recovery of foreign exchange i.e. dollars belong to accused. Thus,
the prosecution has tried to establish that all the nopneys

bel onged to the accused and after taking sanction, prosecution
was | aunched agai nst the accused. There is no two opinion in the
matter that the initial burden |lies on the prosecution. In the
case of C.S.D.Swam v. The State reported in AIR 1960 SC 7,

this Court has taken the view that in Section 5(3) of the
Prevention of Corruption Act, 1947 a conpl ete departure has

made fromthe crimnal jurisprudence still initial burden lies on
the prosecution and in that context it has been observed as
follows :

" Section 5 (3) does not create a new
of fence but only lays down a rule of evidence,
enabling the court to raise a presunption of
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guilt in certain circunstances- a rule which is a
conpl ete departure fromthe established
principle of crimnal jurisprudence that the
burden always lies on the prosecution to prove
all the ingredients of the offence charged, and
that the burden never shifts on to the accused
to di sprove the charge franed agai nst him
Therefore, the initial burden was on the prosecution to establish
whet her the accused has acquired the property disproportionate
to his known source of incone or not. But at the sane time it
has been held in a case of State of MP. Vs. Awadh Kishore
Gupta and Ot hers reported in (2004) 1 SCC 691 that accused
has to account satisfactorily the noney received in his hand and
satisfy the court that his explanation was worthy of acceptance.
In order to substantiate the plea taken by the accused that al
t he noneys which had been received belonged to his wife and in
support thereof he-has exam ned as many as 13 wi tnesses
i ncl uding hinself, his wife and his son-in-law. DW 12 is the wife
of the accused. She has deposed that the entire noney bel onged
to her. Shehas admtted the raid on her house and she has al so
admitted that she has anassed the wealth by selling cycle rins
and | eat her products wthout any bill and out of the nobney
amassed by her she had persuaded her husband to deposit the
same at various Banks. She has conme forward and admitted the
recovery of the foreign exchange at her house and she has
accounted for the sane. She has also adnitted the recovery of
the gol d ornanents at her house and she has expl ai ned that she
has purchased those gold ornaments.  She has also subnitted that
some real estate was purchased out of self earning as well as the
l oan fromthe nother of the son-in-law and some contribution was
made by the son-in-law and the son-in-lawhas also adnmitted.
Li kewise, D.W8 - her son-in-law, Thiru-S. Rajasankar  al so
appeared in the witness box and adnmitted that he has al so saved
certain foreign exchange when he had gone on various visits
abroad. He has also admtted to have carried sone noney to be
deposited in the Bank. The accused has also cone forward in the
wi tness box as D.W13 and has deposed that all the noneys
bel onged to his wi fe and when he cane to know about the
unaccounted nmoney at his house, he gave his piece of mnd to her.
He has admitted that on one or two occasi ons nmoney was carried
by himself to be deposited in the account in Punjab National Bank
and some noney was al so deposited on account of sone of the
menbers of the famly by P.W8, S. Rajasankar, son-in-|aw.
Therefore, under these circunstances, the respondent has
expl ai ned t he possessi on of unaccounted noney.

Now, in this background, when the accused has cone
forward with the plea that all the nobney which has been
recovered fromhis house and purchase of real estate or the
recovery of the gold and other deposits in the Bank, ~all have
been owned by his wife, then in that situation how can all these
recoveri es of unaccounted noney could be laid in his hands. The
guestion is when the accused has provided satisfactorily
expl anation that all the noney bel onged to his w fe and she has
owned it and the Income-tax Department has assessed in her
hand, then in that case, whether he could be charged under the
Prevention of Corruption Act. It is true that when there is joint
possessi on between the wi fe and husband, or father and son and
if sone of the nenbers of the family are involved in amassing
illegal wealth, then unless there is categorical evidence to
believe, that this can be read in the hands of the husband or as
the case may be, it cannot be fastened on the husband or head
of famly. It is true that the prosecution in the present case has
tried its best to lead the evidence to show that all these nobneys
bel onged to the accused but when the wife has fully owned the
entire noney and the other wealth earned by her by not show ng
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in the Income-tax return and she has accepted the whol e
responsibilities, in that case, it is very difficult to hold the
accused guilty of the charge. It is very difficult to segregate
that how much of wealth bel onged to the husband and how much

bel onged to the wi fe. The prosecution has not been able to |ead
evi dence to establish that some of the nmoney could be held in the
hands of the accused. In case of joint possession it is very
difficult when one of the persons accepted the entire
responsibility. The wife of the accused has not been prosecuted
and it is only the husband who has been charged being the public
servant. |In view of the explanation given by the husband and
when it has been substantiated by the evidence of the wife, the
ot her witnesses who have been produced on behal f of the

accused coupled with the fact that the entire noney has been
treated in the hands of ‘the wife and she has owned it and she has
been assessed by the Income-tax Departrment, it will not be
proper to hold the-accused guilty under the prevention of
Corruption Act as his explanation appears to be plausible and
justifiable. The burden is on the accused to offer plausible
expl anati'on-and in the present case, he has satisfactorily
expl ai ned-that-t he whol e noney whi ch-has been recovered from
hi s house does not belong to himand it belonged to his wife.
Therefore, he has satisfactorily accounted for the recovery of
the unaccounted noney. Since the crucial question in this case
was of the possession and the prem ses in question was jointly
shared by the wife and the husband and the w fe having accepted
the entire recovery at her hand, it wi'll not be proper to hold
husband guilty. Therefore, in these circunstances, we are of the
opi nion that the viewtaken by the H gh Court appears to be
justified and there are no conmpelling circunstances to reverse
the order of acquittal. Hence, we do not find any nerit in this
appeal and the sane is dism ssed.
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