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BENCH
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JUDGVENT:
JUDGMENT

Thi-s appeal by special |eave is directed agai nst the
j udgenent -and order of the Hi gh Court of Kerala at Ernakul am
inl.T.A 20 of 1999 dated March 14, 2002. By its aforesaid
judgrment and order dated 11th March, 2002 read with revised
order dated 14th March, 2002, imnpugned herein, out of the two
qguestions referred/'to the H gh Court for its opinion, it
answered the first question in favour of the revenue, and
directed that the second question, together with the question
as to whether the claimof deduction of the anmount coul d be
cl ai med under Section 37 of the Act, be considered by the

Tribunal. It accordingly, remitted the matter to the Tribuna
for fresh disposal of the matter on the aforesaid two
guesti ons.

The facts of the case nay be briefly noticed :-

The S. T.N. (Respondent herein) is a conpany  running a
textile mll. We are concerned with the assessment year 1991-
1992. The assessee cl ai ned a deduction of a sum of
Rs. 11, 11, 600/ - which anount it had incurred for replacenent of
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the electric control panel. The Assessing O ficer took the
view that the said expenditure was in the nature of capita
expendi ture and therefore, no deducti on was allowabl e under
Section 31(1) of the Incone Tax Act. It negatived the claim
of the assessee that the anmpbunt was spent on "current repairs"
and therefore, covered by Section 31 of the Incone Tax Act.

It, therefore, held that the expenditure was a capita
expendi ture on which only depreciation was allowabl e and
accordi ngly, allowed depreciation anbunting to Rs. 2,77, 900/ -
and added back the bal ance ambunt of Rs. 8, 33, 700/-.

The assessee went in appeal to the Appellate
Conmi ssi oner who by his Order of Septenber 20, 1994 al | owed
the assessee’s appeal holding that the expenditure incurred
did not represent capital expenditure but was revenue in
nature. He, therefore, directed the assessing officer to
al l ow the expenditure incurred as revenue expenditure and
wi t hdraw t he depreciation all owed.

The matter went in appeal to the Inconme Tax Appellate
Tri bunal which, by its order affirned the findings of the
appel l ate authority. The matter ultimately cane up before the
H gh Court at the instance of the revenue and two questions
were franmed for the opinion of the H gh Court which are as
follows : -

"1. Whet her, on the facts and in the circumnstances
of the case could the expenditure incurred on
repl aci ng the power panel be considered as
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current repairs entitled to deduction under
Section 31 of the Incone Tax Act?
2. VWet her on the facts and in the circunstances

of the case is not the expenditure of

Rs. 11, 11, 600/ - incurred on repl acenent of

el ectric control panel a capital expenditure?"
The Hi gh Court, by its order of 11th March, 2002 set aside the
finding of the Appellate Authority and the Tribunal to the
effect that the expenditure was incurred on"current repairs".
In view of this finding, the H gh Court answered the aforesaid
qguestion in favour of the revenue. However, the matter was
agai n brought up before the H gh Court under the heading "to
be spoken to" and the attention of the H gh Court was drawn
to certain issues, which according to the assessee arose for
its consideration. It was submtted that while answering the
second question as to whether the expenditure was capital in
nature, the High Court was also required to consider whether
the expenditure did not answer the description of any
expendi ture under Section 37 of the I'ncome Tax Act and coul d,
therefore, be treated as revenue expenditure. The H gh Court
felt that in the facts and circunstances of the case, the
guestion as to whether the expenditure fell within the anbit
of Section 37 of the Act nay be considered by the Tribuna
afresh al ongwi th the second question referred to the High
Court for its opinion. Accordingly, while answering the first
guestion in favour of the revenue, it remtted the second
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guestion and the additional question, as to whether the
expendi ture was one contenpl ated by Section 37 of the Act, for
fresh consideration by the Tribunal

M. T.S. Doabia, senior counsel appearing on behal f of
the revenue submitted that the Hgh Court having taken the
view that the expenditure was not one within the contenplation
of Section 31(1) of the Incone Tax Act, ought to have, as a
consequence, answered the second question in favour of the
revenue hol ding the expenditure to be a capital expenditure.
There was no question of considering afresh the question as to
whet her the expenditure was one contenpl ated by Section 37 of
the Act.

We find that though the H gh Court, inits earlier
order observed that the questions nmust be answered in favour
of the revenue, there is no discussion in the order of the
Hi gh Court on the second question framed for its opinion. The
H gh Court, perhaps, proceeded on the basis that in view of
its answer to the first question, the second question nust be

answered in the affirmative, i.e. in favour of the revenue.
Havi ng perused Section 37 of the Act, we are of the
view that the H gh Court has not committed any illegality in

remitting the matter to the Tribunal. Section 37 of the Act
deal s with any expenditure not being an expenditure of the
nature descri bed under Sections 30 to 36 of the Act, and not
being in the nature of capital expenditure or persona
expenditure of the assessee, |aid down or extended wholly or

-5-

exclusively for the purpose of the business or profession
Such expenses shall be allowed in conmputing the incone
chargeabl e under the head "Profits and Gains of Business". In
view of the finding of the Hi gh Court it cannot be disputed
that the expenditure incurred in replacing the electric pane
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is not an expenditure contenplated by Section 31 of the Act
as "current repairs". The question as to whether it is in the
nature of capital expenditure has not been answered by the

H gh Court. The question therefore, arises whether it is an
expenditure of the nature contenplated by Section 37 of the

I ncome Tax Act. The High Court has, in its discretion
remtted both these questions to the Tribunal for fresh

consi derati on.

In the facts and circunmstances of the case, we do not
find this to be a case in which this Court should interfere
with the order of the Hi gh Court. Moreover, in view of the
paucity of the material before this Court, these questions
cannot be answered by thi's Court in this appeal, and
therefore, these questions must be considered afresh by the
Tri bunal

We, therefore, find no nmerit in this appeal and the
sane is accordingly, dismssed.

We are informed that the matter was renmitted to the
Tribunal by its order of 14th March, 2002 and so far no order
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has been passed. W expect the Tribunal to take up the matter
wi th nost expedition and dispose it of as early as possible.
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