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ClVIL APPEAL Nos. 8565-8567 OF 2001

Commi ssi oner of Custons
(Air Cargo) & Others \ 005. Appel | ant s

Ver.sus

M's Pear|l Engi neering Polyners
Ltd. & Os. \ 005. Respondents

C. K. Thakker, J.

These appeal s are directed against a common judgnent and order
dat ed Decenber 19, 2000 passed by the Custons, Excise and Gold (Control)
Appel l ate Tribunal (hereinafter referred to as 'CEGAT' ). By the said order,
CEGAT di sposed of five appeals filed by Ms. Pearl Engineering Polyners
Limted (' Company’ for short) and by its Directors'as also by the
Comm ssi oner of Custons, New Del hi. CEGAT, by the order inpugned in
the present appeals, allowed three appeals filed by the Conpany and its two
Directors and dism ssed two appeals filed by the Conm ssioner of Custons.
CEGAT set aside the Order in Oiginal passed by the Conmi ssioner of
Cust ons, New Del hi on Decenber 30, 1997.

To appreciate the controversy raised in the present appeals, rel evant
facts as noted in the Order in Original by the Commissioner of ‘Custons nay
be stated in brief.

According to the Conmi ssioner of Custons \026 appellant herein, Ms.
Pear| Engineering Polyners Limted (' Conpany’) was regi stered under the
Conpani es Act, 1956. M. Chand Seth was the Chairman- cum Managi ng
Director of the Conpany and M. Arun Gupta was whole tine Director. The
Conpany was engaged in the manufacture of Polyester Chips (H gh
Pressure and Mol di ng G ades) and ot her Pol yet hel ene Terepht hlate (PET)
Bottle Grade and Fil m Grade since 1995. For the purpose of the said
products, the Conpany set up a plant at Kurkunbh, District Pune in the
State of Maharashtra. The plant had been set up on the basis of the technical
know how. For that the Conpany entered into a ' Know how and ’Basic
Engi neering Agreerment’ with Ms. Zimer AG of Germany (' Zi mer’ for
short) on May 4, 1993. The agreement was negotiated and signed by M.
Chand Seth and M. Arun Gupta. Both of themthus were aware of the terns
and conditions and contents of the agreenent. The agreenent was approved
by the Mnistry of Industry and al so by the Reserve Bank of India. The
primary object of the agreenent was to acquire requisite know how for the
products of the conpany.
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According to the Revenue, Intelligence was gathered by the Oficers
of Directorate of Revenue Intelligence (DRI), Minbai that the Conpany
had i nported actual goods under the Export Pronotional Capital Goods
(EPCG Schenme at the concessional rate of duty and thereafter diverted
some of the goods in the local market. It thus appeared that the Conpany
violated conditions of inport of capital goods under Para 14 of the "Export
and I nmport Policy, 1992-97" as the inport of goods was subject to actua

user condition till the export obligation was conpleted. 1In view of the
Intelligence Report, details of the inport by Company under EPCG Schemne
were coll ect ed. As per the details, the Conpany was issued |icence Nos.

(a) p/ CGE 2133135 dated 2.6.94, (b) p/CGE 2133262 dated 9.7.94 and (c)

P/ CG 2133763 dated 30.12.94. After scrutiny of inport docunments, |icences
were issued. The goods appeared to be inported in conformty with the
items permitted under the |icences. The Conmpany al so subnmitted copies of
Letter of Credit (L/C), Equipnents Supply Agreenent between Zi mer and

the Conpany and copy of Proforma |Invoice No. 1863 dated 4th May, 1993.
Physi cal inspection of inported goods was al so nade by visiting the plant
site. ' The plant was in working condition and the capital goods indicated that
there was no divergence of capital goods under EPCG Schene. On
verification of EPCG Schenme between Zi nmer and the Conpany, it was

noti ced that the Company had collected from Zi mer Know how, Basic

Engi neeri ng Agreenent and Techni cal Assistance Agreenent. The

Conpany had i nmported designs, draw ngs and plans under the Know how

and Basi c Engi neering Agreenent on which appropriate anpunt of custons
duty had not been paid.

A show cause notice was, therefore, issued on Novenber 16, 1996 to
the Conpany, M. Chand Seth, Chairnman-cum Managing Director and M.
Arun Cupta, whole tinme Director asking themto show cause as to why
custom duty anmpunting to Rs. 4,18, 12,425/- shoul d not be demanded under
Section 28(1) of the Custons Act, 1962; an anount of  Rs. 20, 00, 000/ -
deposited by the Conmpany voluntarily shoul d not be adjusted agai nst the
duty denmanded; the goods i.e. draw ngs, designs, plans etc. inported in
three consignnents having a total assessabl e value of Rs.7,98, 33, 370/ -
should not be held liable to confiscation under Section 111(n) of the Act
and penalty should not be inposed on each of them under Section 112 of the
Act .

M. Chand Seth, Chairnman-cum Managi ng Di rector of the Conpany
replied to the show cause notice stating therein that he being the Chairnan-
cum Managi ng Director of the Company was not involved in day-to-day
functioning of the Conpany which was taken care by Executives and ot her
enpl oyees of the Conpany. As t he Chairnman-cum Managi ng Di rector,
overal |l policy decisions were taken by him He was, hence, not liable to
penal action under Section 112 of the Act as he was not involved in the
actual inmport of drawi ngs, designs, plans, etc.

M. Arun CQupta, Director of the Conpany, in his reply, contended
that Know how and FEEP were procured through courier  after declaration
to Custons Authorities and one of the consignnents was sought to be
cleared vide Bill of Entry dated Decenber 28, 1993. Wile the
classification in the Bill of Entry was claimed under Chapter Headi ng 4906
and exenption under Notification No. 36/93, the Custons Authorities were
of the view that Headi ng No. 4906 was not applicable. According to him
the books were exenpted fromcustomduty. He, therefore, refuted the
custom s claimfor reassessment under Chapter Headi ng 4911. According to
him at any rate, the entire value for the consignhnment which came under Air
Way Bill was of Rs. 63.11 |lacs (approx) as per Invoice Nos. 1836-02A and
1836-92B dat ed Decenber 22, 1993 which could not be taken as val ue of
drawi ngs for the reason that the consideration was to be appropriated agai nst
several other obligations of Zi mer under the agreement. The consi ghnent
came after full declaration to the Custom Authorities and there was bona
fide belief on the part of the conpany that the draw ngs were fully exenpted
under Chapter Heading 4906. At any rate, books were exenpted under
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various notifications. There was thus no intention to evade paynent of
custom duty. The plea taken on valuation of drawi ngs at DM 1,30,000/- in
the letter dated Septenmber 30, 1997 was without prejudice to the basic
contention that the entire consi gnment was exenpted as 'books’ and not

liable to paynent of duty. No penalty, therefore, could be inposed either on
the Conpany or on the officers.

Personal hearing was afforded to the Conpany on Cctober 01, 1997.
Advocat es for the Conpany appeared. M. Chand Seth, Chairnan-cum
Managi ng Director, M. Arun Qupta, Director and K. Srinivas, Consultant
contested the matter. Tine was sought for filing witten argunents which
was granted and witten subm ssions were filed on 10th Cctober, 1997
rai sing several contentions on the basis of various clauses in the agreenent
and on the nmerits of the matter. Reliance was al so placed on certain
decisions of this Court-as well as of CEGAT. The nmin argunent on behal f
of the Conpany was that the supply was of printed books which was
covered by Chapter Heading 49.01. Since they were exenpted under
Noti fication No. 107/'93-Cus dated March 30, 1993 and Notification No.

38/’ 94- Cus dated March 1994, the Conpany was not at all liable to pay
custom duty. The Conpany al so contended that the notifications were

omi bus notifications and even if goods were covered by Chapter Heading

49. 06 or 49.11, full exenption was granted. Thus, notw thstanding the fact
that FEEP coul d be classified under Chapter Heading 49.11, in view of they
bei ng "Book" were covered by Exenption Notifications and there was no
liability of the Conpany to pay custom duty. Ref erence was al so nade to
HSN notes and it was 'submtted that Draw ngs, Designs and Plans could be
classified as Printed Books by virtue of Interpretation Rules of 1988. The
entire FEEP, therefore, could be exenpted and there was no substance in the
all egation of the department that the Company was l|liable to pay custom
duty. (Objections were also raised as to limtation and on val uation

The case of the departnent, on the other hand, was that FEEP and
Drawi ngs, Designs and Pl ans ought to be cl assified under Chapter Headi ng
49.11. As they could neither be covered by 4911.10 (Trade Adverti sing
Material, Conmercial Catal ogues and the |ike) nor by 4911.11 (Pictures,
Desi gns and Phot ographs), the rel evant entry was sub-headi ng 4911. 99
(G hers) and was |liable to pay custons duty at 25%

The Conmi ssi oner of Custons considered the averments of the
departrment and the reply subnitted by the Company and by M. Gupta.
According to the Conmi ssioner, an agreenment was entered into between
Zimrer and the Conpany and the said fact was admitted by the Conpany.
In consideration of supply of FEEP, an anbunt of BM 34, 00, 000/ -
equi valent to Rs. 7,98, 33,370/- was to be paid by the Conpany to Zi mrer.
Qut of the said anpbunt, DM 26, 00, 000/- was to be paid for FEEP and DM
8,00, 000/ - was for Know how. Considering the decisions cited before him
the Commi ssioner held that the goods inported under Know how pertained
to processes and were in the shape of mamnual s, brochures or |eaflets.
According to him printed books and manual s both were cl assified under
sub- headi ng 4901. 99 but were distinguishable. Exenption Notifications
referred by the Conpany applied to Printed Books under Chapter Headi ng
49 but did not apply to the goods in question. He, therefore, held that the
techni cal documents inported by the Company as part of Know how were
not ' Books’ but were manual s/ brochures cl assifiable under Chapter sub-
headi ng 4901. 99 and were not exenpted under the Exenption Notifications.
The Conpany was, therefore, liable to pay duty thereon

Accordingly, the follow ng order was passed

ORDER
"54. In view of the findings hereinabove: -
a) I confirmduty demand of Rs.4, 18,12, 425/-.
b) | order adjustnent of the anobunt of Rs.30 |akhs

deposited by Ms. Pearl Engineering Polynmer Ltd., voluntarily,
towards the above confirned demand of duty and direct that
the remaini ng amount be paid forthwith.
c) I hold that the goods are liable to confiscation under
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Section 111(n) of the Customs Act, 1962. However, since the
goods are not available, | refrain fromordering confiscation
d) | inpose under Section 112 of the Customs Act, 1962 a
penalty of Rs.1 crore (Rupee one crore) on Ms. Pear

Engi neeri ng Pol ymer Ltd.,

e) | inpose penalty of Rs.50 |akhs (Rupees fifty |akhs) on
Shri Chand Seth, Chairnman-cum Managing Director of Ms.

Pear| Engineering Polynmer Ltd., under Section 112 of the
Custons Act.

f) | also inpose a penalty of Rs.25 | akhs (Rupees twenty
five lakhs) on Shri Arun CGupta, Director of Ms. Pearl

Engi neering Polymers Ltd., under Section 112 of the Custons
Act, 1962.

55. The penalties shall be paid forthwith."

Bei ng aggri eved by the Order in Oiginal passed by the Commi ssioner
of Customs, five appeal s cane to be registered before CEGAT. One appea
was preferred by the Conpany against the decision of the Commi ssioner
hol di ng that the goods were liable to paynment of customduty and not
covered by Chapter Heading 4901. Two appeals were filed by M. Chand
Set h, Chairman-cum Managing Director and M. Arun Gupta, Director
agai nst paynment of penalty of “Rs.50,00,000/- and Rs. 25, 00, 000/ -
respectively. Two cross appeals were filed by the Departnent against
guantum of penalty i'nposed on M. Chand Seth and M. Arun CGupta
contendi ng that the penalty inposed by the Conmm ssi oner of Custons was
i nadequat e and was required to be enhanced.

CEGAT took up for consideration all the appeals. |t observed that an
i dentical question cone for consideration before a Larger Bench of CEGAT
in Parasranpuria Synthetics Ltd. vs. Comm ssioner of Custons, New Del hi,
(2000) 119 ELT 211 : (2000) 38 RLT 846 (LB). It noted that the Larger
Bench was faced with the issue as to whether the |aw laid down by a two-
nmenber Bench in Tractors & Farm Equi prent Ltd. vs. Collector of
Customs, (1993) 68 ELT 234 was correct or decisions of Coordinate
Benches in Mtutronics vs. Collector of Customs, (1990) 46 ELT 500, Roto
Inks (P) Ltd. vs. Collector of Customs, (1990) 47 ELT 398, Tata
Consul tancy Service vs. Collector ‘of Custons, (1991) 53 ELT 454, Coll ector
of Custons, Madras vs. Tata El xsi- India Ltd., (1995) 78 ELT 370, Laakshmi
Cenent vs. Collector of Custons, New Del hi, (1996) 84 ELT 271, were
correct. CEGAT proceeded to state that after a survey on the entire case
| aw, the Larger Bench in Parasranpuria Synthetics Ltd. took the view that
the law | aid down by two-menber Bench in Tractors & Farm Equi prent
Ltd. did not lay down correct |aw and accordingly overruledit. The
decisions in other cases were correct and the said view was affirmed. In
those decisions, it was held that printed naterials could be said to be
"Books" covered under Chapter Headi ng 4901 and were entitled to ful
exenption and consequently no duty was | eviable on the goods inported.
CEGAT noted that the decision of the Larger Bench was binding on it.
Accordingly, the appeals filed by the Conpany as well as by the Chairnman-
cum Managi ng Director and the Director were all owed by setting aside the
order passed by the Commi ssioner inposing duty and penalty. Resultantly,
two appeals filed by the Departnent for enhancenent of penalty on
Chai rman- cum Managi ng Director and Director were dism ssed.

Agai nst the order passed by CEGAT, the departnent has filed these
appeals. One of the appeals came up for prelinmnary hearing before a three
Judge Bench on December 14, 2001. Delay was condoned and appeal was
adnmitted. Notice was also issued for interimrelief. |In the neantinme, stay
was granted agai nst refund of amount if not already refunded. The interim
order was thereafter continued and hearing was expedited. On My 01,

2003, the appeals were placed for hearing before a two Judge Bench and the
foll owi ng order was passed
"Heard the | earned counsel for the parties.
Learned counsel for the appellant submits that the
guestion involved in these appeals is covered by the
www.taxcode.in
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deci sion rendered by this Court in Conm ssioner of
Custons, New Del hi vs. Parasranpuria Synthetics Ltd.
(2001) 9 SCC 74 which reveals that the tribunal’s

j udgrment on which the reliance was placed was set

aside. As against this, Dr. A°M Singhvi, |earned senior
counsel appearing on behalf of the respondent relied
upon the decision rendered by this Court in A C C vs.
Commercial Tax Oficer, (2001) 4 SCC 593.

Consi dering the aforesaid two decisions, there
appears sone conflict in the ratio laid down in both the
cases. Hence, these appeals are referred to a | arger
Bench.

Regi stry to place the papers before Hon' ble the
Chi ef Justice of India for appropriate direction in this
regard to place it before an appropriate Bench."

That i's howthe matters were placed before us for final hearing. W
have hear'd l'earned counsel for the parties.

At the time of hearing of appeals, the | earned counsel for the appell ant
stated that three questions arise for consideration of this Court
(1) VWet her the goods inported by the Conpany in the form
FEEP (Front End Engi neeri ng Package) conprising of
techni cal docunentation, designs and drawi ngs are classifiable
under Chapter sub-heading 4911.99 of the Custons Tariff?

(ii) Whet her the goods inported by the appellant in the form
of know how containing | atest up-to-date technical data and

i nformation including secret technical know edge relating to

the processes and their enploynment to the design, operation

and nmai ntenance of the plant, are classifiable under Chapter
sub- headi ng 4901. 99 of the Custons Tariff?

(iii) Whet her goods, as described in (a) & (b) above, can be
consi dered as "Printed Book" classifiable under Chapter 49 of
the Custonms Tariff in order to avail the benefit of Notification
Nos. 107/93-Cus and 38/94- Cus?"

It was urged that CEGAT had all owed appeals filed by the Conpany,
Chai r man- cum Managi ng Director and Director and disnissed the appeals
filed by the Departnent solely on the ground that the point was covered by a
Larger Bench deci sion of CEGAT in Parasranpuria Synthetics Ltd. It was
submitted that the decision of the Larger Bench of CEGAT in
Par asranpuria Synthetics Ltd. was challenged by the Departnent in this
Court and this Court in Comm ssioner of Customns, New Del hi vs.
Par asranpuria Synthetics Ltd., (2001) 9 SCC 74 : (2001) 133 ELT 9 (SO,
set it aside allow ng the appeal filed by the Departnent. Si nce the deci sion
of the Larger Bench of CEGAT cannot be said to be a good law in view of
the decision of this Court referred to above, all the appeals deserve to be
al l owed by setting aside the order passed by CEGAT.

The | earned counsel for the respondent-Conpany, on the other hand,
submitted that the view taken by Larger Bench of CEGAT in Parasrampuria
Synthetics Ltd. was correct and in accordance with law. 1t, therefore, could
not have been interfered with by this Court as has been done i n-an appea
agai nst the decision and the decision of this Court in Conm ssioner of
Custonms, New Del hi vs. Parasranpuria Synthetics Ltd. does not |ay down
correct |aw and deserves to be overruled. It was also subnitted that in that
case, this Court did not consider in their proper perspective several decisions
particul arly decisions in Conm ssioner of Inconme Tax, CGujarat vs. Elecon
Engi neeri ng Conpany Ltd., (1974) 96 ITR 672 (Guj) and of this Court in
Scientific Engineering House Ltd. vs. CIT (1986) 1 SCC 11. It was
submitted that though the point was directly covered by an earlier decision
of this Court, a two Judge Bench attenpted to distinguish the said case and
cane to incorrect conclusion. It was also subnmitted that earlier when these
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appeal s were placed for hearing, a two Judge Bench was prinma facie
satisfied that Parasranpuria Synthetics Ltd. was not correctly decided and
hence the natter was referred to a three Judge Bench. It was, therefore,
submitted that the appeal s deserve to be disnissed by confirmng the order
passed by CEGAT.

In the alternative, it was submtted that since CEGAT all owed the
appeal s filed by the Conpany, Chairman-cum Managi ng Director and
Director relying upon a Larger Bench decision in Parasranpuria Synthetics
Ltd. holding that the goods inported by it could be said to be "Books" and
hence were exenpted from paynent of excise duty, other points though
argued and pressed into service at the tine of hearing were not considered.
It was, therefore, submtted that in case this Court holds that the contention
rai sed by the Departnment is well founded and the order passed by CEGAT
are liable to be set aside, the matters may be renitted to CEGAT directing it
to consider all the points-and to decide themin accordance with | aw.

The question for consideration before us is whether the goods and
materi al s i nported by the Conpany in the formof FEEP conprising of
Equi pnent's, Drawi-ngs, Designs and Plans are cl assifiable under Chapter
Headi ng 49.01 or 49.06 of Schedule | -of the Custons Tariff Act, 1975 and
the Company is entitled to the benefit under notification Nos. 107/93-Cus
and 38/94-Cus or they are classifiable under Chapter Heading 4911.99 as
contended by the departnent.

Before we deal with the actual question, it nay be appropriate to refer
to the relevant provisions of law. Section 2 of the Custons Tariff Act, 1975
decl ares the rates at which the customduty is |evied under the Custons Act,
1962 as specified in the First and the Second Schedule to the Act. Chapt er
49 of Schedule | deals with "Printed books, newspapers, pictures and other
products of the printing.industry, manuscripts, typescripts and plans and
reads as under

CHAPTER 49

Printed books, newspapers, pictures and other products of
the printing industry; manuscripts, typescripts and plans

Not es:

1 \ 005\ 005. \'005. . .. \ 005\.005
2. \ 005\ 005. . \ 005\ 005. \ 005\ 005.
3. \ 005\ 005. . \ 005\ 005. \ 005V 005.
4 Headi ng No. 49.01 al so covers:

(a) A collection of printed reproductions of, for
exanpl e, works of art or drawings, with a relative text,
put up with nunbered pages in a formsuitable for

bi nding into one or nore vol unes;

(b) A pictorial supplenment acconpanying, and
subsidiary to, a bound vol une; and

(c) Printed parts of books or booklets, in the form of
assenbl ed or separate sheets or signatures,
constituting the whole or apart of a conplete work and
desi gned for binding.

5. \ 005\ 005. \ 005\ 005. . \-005\ 005.
6. \ 005\ 005. \ 005\ 005. . \ 005\ 005.
The rel evant headi ngs and sub- headi ngs read thus :

"49. 01 Printed books, brochures, leaflets and simlar

printed matter, whether or not in single sheets
4901.10 \ 026 In single sheets, whether or not folded
25%
4901.91 \026 Dictionaries and encycl opedias, and seria
i nstament s t her eof 25%

4901. 99 \ 026 O her 25% )
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49. 06 4906. 00 Pl ans and drawi ngs for architectural
engi neering, industrial, comercial
t opographi cal or sinilar purposes, being
originals drawn by hand; hand-witten
text s phot ographi c reproductions on
sensitized paper and carbon copies
of the foregoing 25%

49. 11 QO her printed matters, including printed pictures and
phot ogr aphs

49.11.10 \ 026 Trade advertising material, conmercia
cat al ogues and the like 25%

4911.91 \ 026 Pictures, designs and photographs 25%
4911.99 \026 O her 25%

The relevant notifications are notification Nos. 107/93-Cus., dated
March 30, 1993 and 38/94-Cus; dated March 1, 1994. The rel evant part of
notification NO 107/93-Cus reads as foll ows;
"Exenption to specified goods of Chapters 49 and 97
In exercise of the powers conferred by sub-section
(1) of section 25 of the Custons Act, 1962 (52 of 1962)
and in supersession of ‘the notification of the
CGovernment of India in the Mnistry of finance
(Departnent of Revenue) No. 36/93 \ 026 Custons, dated
the 28th February, 1993, the Central Governnent, being
satisfied that it is necessary in the public interest so to
do, hereby exenpts goods specified in colum(3) of the
Tabl e hereto annexed and falling within the Chapter or
under the heading No. of the First Schedule to the
Custons Tariff Act, 1975 (51 of 1975), as specified.in
the corresponding entry in colum (2) of the said Table,
when inported into India, fromthe whole of the duty of
custons | eviable thereon which is specified in the said
Fi rst Schedul e.

TABLE

S. No. Chapter of Headi ng No. Description-of Goods

1. Printed books (including covers for printed books)

2. 49.02 Peri odi cal s (including newspapers).

3. 49. 04 Musi ¢ manuscri pts.

4, 49. 05 Maps.

5. 49. 05 Charts

6. 49. 06 Pl ans, draw ngs and desi gns

7. 97.04 Post age stamps, used or if unused not of current
or new issue in the country to which they are
desti ned.

8. 97.05 Met al s

[Notification No. 107/93-Cus., dated 30.3.1993]

The other notification is notification No. 38/94-Cus., 1st March, 1994.
It is "CGeneral Exenption No. 193B". The relevant part thereof reads as
under :
"Effective rates for specified goods falling within
Chapters 40, 41, 43, 44, 47, 48, 49 and 97

In exercise of the powers conferred by sub-section (1) of
section 25 of the Customs Act, 1962 (52 of 1962), the
Central Governnent, being satisfied that it is necessary in
the public interest so to do, hereby exenpts goods of the
description specified in colum (3) of the Table hereto
annexed, and falling within Chapters, headi ng Nos. or
sub- headi ng Nos. of the First Schedule to the Custons
www.taxcode.in
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Tariff Act, 1975 (51 of 1975) as are specified in the
corresponding entry in colum (2) of the said Table, when
inmported into India, fromso much of the duty of custons

| evi abl e thereon which is specified in the said First
Schedul e, as is in excess of the ampunt cal cul ated at the
rate specified in the corresponding entry in colum (4) of
the said Table, subject to the conditions, if any, |laid down
in the corresponding entry in colum (5) of the said

Tabl e.
S.No. Chapter/heading No. Description of Rate Condi tion
Sub- headi ng No. goods
11026 11 \ 005\ 005. \ 005\ 005. . \ 005\ 005
12. 49 Printed books (including
covers for printed books) Ni
13. \026 19 \ 005\ 005. . \ 005\ 005. \ 005\ 005.

[Notification No. 38/94-Cus., dated 1.3.1994]

Notification No. 25/95\026Cus. dated 16th March, 1995 is al so inmportant.
The rel evant part of which reads thus;
"19. EFFECTI VE RATES OF DUTY FOR GOODS
OF VARI QUS CHAPTERS/ HEADI NGS

GENERAL EXEMPTI ON NO. 121

Ef fective rates of duty for specified goods of
Chapters 40, 41, 44, 47, 48 and 49. |n exercise of the
powers conferred by sub-section (1) of Section 25 of the
Custons Act, 1962 (52 of 1962), the Centra
Governnment, being satisfied that it is necessary in the
public interest so to do, hereby exenpts goods specified
in colum (3) of the Tabl e hereto annexed, and falling
wi thin Chapter, heading No. or sub-heading No. of the
First Schedule to the Custons Tariff Act, 1975 (51 of
1975) as are specified in the corresponding entry in
colum (2) of the said Table, when inported into India,
fromso nuch of the duty of custons |eviable thereon
which is specified in the said First Schedule, as is in
excess of the anobunt calculated at the rate specified in
the corresponding entry in colum (4) of the said Table,
subject to the condition, if any laid down in the
corresponding entry in colum (5) of the said Table.

S.No. Chapter or heading Descri ption of Rat e Condi ti ons

No. of sub headi ng No. goods
9. \ 005\ 005. \ 005\ 005. \ 005\ 005.
10. 49. Printed books (including covers NI L

for printed books) and printed
manual s i ncluding those in
| oose-1eaf formw th binder)

11. \ 026 16. \ 005\ 005\ 005. \ 005\ 005\ 005 \ 005\ 005.

It is also appropriate at this stage to refer to Harnoni zed System of
Nonencl ature (HSN). The rel evant part reads thus;

"49.01 - PRI NTED BOOKS, BROCHURES,
LEAFLETS AND SI M LAR PRI NTED MATTER, )
www.taxcode.in
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WHETHER OR NOT | N SI NGLE SHEETS.

4901.10- In single sheets, whether or not folded
- Q her

4901.91 - Di ctionaries and encycl opedi as, and seria

i nstal ments thereof

4901. 99 \ 026 O her

Thi s heading covers virtually all publications and printed readi ng

matter, illustrated or not with the exception of publicity matter

and products nmore specifically covered by other headi ngs of the

chapter (particularly) heading 49.02, 49.03 or 49.95. It includes:

(A Books and bookl ets consisting essentially of textua
matter of ‘any kind and printed in any |anguage or
characters, including Braille or shorthand. They include
literary works of all kinds, text books and technica
publ i-cati ons: books of reference such as dictionaries,
encycl opaedi as -and directories; catal ogues for museuns
and public libraries (but not trade catal ogues); liturgica
books such as prayer books and hym books (other than
nmusi ¢ hymn books of heading 49.04); children’s books
(other than children’s picture, drawi ng or col ouring
books of heading 49.03). Such books may be bound (in
paper -or wi-th soft or stiff covers) in one or nore
vol umes, -or may be in the formof printed sheets
conprising the whole or a part of the conplete work and
desi gned for binding.
Dust covers, clasps, book-nmarks and other m nor
accessories supplied with the books are regarded s
formi ng part of the book.

(B) Brochures, panphlets and 1eafl ets, whether consisting
of several sheets of reading matter fastened together (e.g.
stapl ed), or of unfastened sheets, or even of single sheets.
These include publications such as : shorter scientific
theses and nonographs, instruction notices, etc., issued
by government departnments or other bodies, tracts, hymm
sheets. Etc.

(O Textual matter in the formof sheets for binding in | oose-
| eaf binders.

The headi ng al so covers :

(1) Newspapers, journals and periodicals bound otherw se
than in paper, and sets of newspapers, journals or
peri odi cal s conprising nore than one nunber under a
singl e cover, whether or not containing adverti sing

mat eri al

(2) Bound picture books (other than children s picture books
of heading 49. 03).

(3) A collection of printed reproductions of works of art,

drawi ngs, etc. with a relative text (for example, a
bi ography of the artist), put up wth nunbered pages and
form ng a whol e suitable for binding.
(4) A pictorial supplement acconpanying and subsidiary to a
bound vol une containing the relative text.

A question simlar to one with which we are concerned canme up for
consi deration before the authorities in Parasranpuria Synthetics Ltd. The
Central Excise Authorities held that Draw ngs, Designs and Plans inported
by the Conpany could not be said to be "Books" within the nmeaning of
Chapt er Headi ng 49.01 but would be covered under sub-headi ng 4911. 99
and hence were liable to customduty. The demand made by the authority,
therefore, cane to be confirmed by the Comm ssioner of Custons. Being
aggrieved by the order passed by Comm ssioner, the Conmpany approached
CEGAT. A two nenber Bench felt that there were conflicting decisions on
the point which could appropriately be resolved by a Larger Bench and
accordingly by an order dated March 14, 2000, the matter was ordered to be
pl aced before the President for constituting a Larger Bench. As already
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observed earlier, the Larger Bench in (2000) 119 ELT 211 deci ded the
guestion in favour of assessee and against the Departnment. Resultantly, the
appeal s were allowed by holding that printed materials inported by the
Conpany could be said to be "Books" falling within Tariff Heading
49.01 and were entitled to exenption as 'Printed books’.

It was conceded by the Departnent before us is that no doubt in
Par asranpuria Synthetics Ltd., the Larger Bench of CEGAT decided the
qguestion of law in favour of assessee and agai nst the Departnent, but the
Department had taken the mater further and this Court reversed the decision
of the Larger Bench in (2001) 9 SCC 74 : (2001) 123 ELT (SC). It was,
therefore, submtted that the decision of CEGAT inpugned in these appeal s
deserves to be quashed and set aside by allow ng the appeals of the
Departnent. It was submtted that two appeal s have been filed by the
Department for enhancenent of penalty inposed by the Conm ssioner of
Custonms since the penalty was inadequate and required to be enhanced. In
view of the fact, however, that  CEGAT allowed the appeals of the assessee
and quashed the Order in Oiginal passed by the Conm ssioner of Custons,
the appeal's filed by the Departnent were dism ssed. In the light of the
deci sion ‘of 'this Court in Parasranpuria Synthetics Ltd. the decision of
CEGAT deserves to be reversed. In that case, both the appeals filed by the
Department for enhancenent of penalty should be allowed. 1In the
alternative, they may be remtted to CEGAT for fresh consideration on
nmerits for passing an appropriate order in accordance with | aw

The subm ssion on behal f of the Conpany and Chairnman-cum
Managi ng Director and Director was that the decision of this Court in
Par asranpuria Synthetics Ltd. does not |lay down correct law. It was
subm tted that Designs, Drawi ngs-and Plans inported by the Conpany are
covered under Chapter Heading 49.01 as they could be said to be ’'Books’
and could not fall under sub-heading 4911.99. CEGAT in several cases had
taken a simlar view The Larger Bench al so uphel d the reasoning in and
conclusion arrived at in those cases.” It was also subnitted that a sinmilar
poi nt cane for consideration before this Court in Scientific Engineering
House Ltd. and this Court in the light of the provisions of the Income Tax
Act, 1961, held that draw ngs and designs would cone within the term
"book’ and hence, would be said to be 'plant’. It 'was al so submitted that the
Hi gh Court of Gujarat in Elecon Engineering Ltd. considered the question
and decided in favour of the assessee. The observations of the H gh Court of
CGuj arat had been approved by this Court in Scientific Engi neering House
Ltd. The Division Bench of this Court in Parasranpuria Synthetics Ltd.
m sinterpreted and misapplied the ratio laid down in that case and
erroneously held that the decision in Scientific Engineering House Ltd.

does not support the Conpany. On the contrary, the observations in that
case supported the case of the Departnent. -~ It was urged by the learned
counsel for the assessee that the decision of the Division Bench in

Par asranpuria Synthetics Ltd. is also not in conformity with the decision

of three Judge Bench in Associ ated Cenent Conpanies Ltd. vs.
Conmi ssi oner of Custons, (2001) 4 SCC 593. It was, therefore, submtted
that the appeals deserve to be dism ssed.

So far as CEGAT is concerned, in our opinion, the |earned counsel for
the assessee is right in submitting that the point is finally concluded in
favour of assessee and agai nst the Departnment in Parasranpuria Synthetics
Ltd. The Larger Bench observed that in several cases, Draw ngs, Designs
and Plans were held to be covered under Chapter 49 and would fall under
Headi ng 49.01 (Printed books, brochures, leaflets and simlar printed natter
whet her or not in single sheets); 49.06 (Plans and drawi ng etc for
architecture, engineering, industrial, conmercial, topographical or simlar
pur poses, being originals drawn by hand; had-witten texts; photographic
reproductions on sensitized paper and carbon copies of the foregoing); and
49.11 (other printed matter, including printed pictures and phot ographs) and
not under 4911.99 (other). The Larger Bench also noted that in sonme cases,

a contrary view was taken. But relying on the mgjority of the decisions, it
was held that the rel evant headi ng was 49.01 of Schedule |I of the Act.
www.taxcode.in
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No doubt this Court in an appeal against the order passed by the

Larger Bench reversed the decision of CEGAT. The question, however, is
whet her the order passed by a two Judge Bench in Parasranpuria Synthetics
Ltd. lays down correct |law on the point.

Now, | et us consider sone decisions on this aspect.

In El econ Engi neer Co. Ltd., the H gh Court Cujarat was called upon
to consider the question whether 'drawi ngs and patterns’ acquired by the
assessee fromforeign conmpany relating to ' know how which fornmed basis
of business of the assessee could be said to be "books" within the neaning
of sub-section (3) of Section 43 of the Income Tax Act, 1961 and hence,
"plant” as defined in the said sub-section and whether the assessee could
cl ai m depreci ation on the said purchase? The Hi gh Court noted that sub-
section (3) of Section 43 expressly declared that "book" used for the purpose
of busi ness or profession of the assessee was covered by the inclusive

definition of the word "plant".. The question, however, was whether
drawi ngs and patterns could be said to be "book"? The Court observed that
the word "book" had not been defined in the Act. It was not a termof art. It

was an ordinary English word of every day use and nust, therefore, be
assigned its natural neaning as understood in the common parl ance, subject,
of course, to the context in which it was used. The Court stated,;

"We will first consider the question whether draw ngs and
patterns acquired by the assessee are "books", for the

i nclusive definition of the word "plant™ in section 43 (3)
of the Act expressly declares that "books" used for the

pur poses of the business or profession of the assessee,

that is, used for the purpose of ‘enabling the assessee to
carry on his business or profession and earn i ncone
therefrom are "plant" within-the neani ng of section 32.

Now, the word "book" has not been defined in the Act

and it is not atermof art. It is an ordinary English word
of everyday use and it nust, therefore, be assigned its

nat ural neani ng as understood in compn parl ance

subj ect, of course, to the context in which it is used here."

I n popul ar sense, "book" neans a collection of a nunber of |eaves or
sheets of paper or of other substance, blank, witten or printed, of any size,
shape and val ue, hel d together along one of the edges so as to forma
mat eri al whol e and protected on the front and back with a cover of nore or

| ess durable naterial. The Court also referred to dictionary neaning. It was
observed that one must refer not only to the physical, but also functiona
characteristic of "book". It nust be functionally useful for the purpose of

assessee’ s business or profession. To put it differently, it nust be a tool of
his trade \026 an article which nmust be part of the apparatus with which his
busi ness or profession was carried on. It nust have utility value enabling its
owner to pursue his business or profession with greater advantage. |t nust,
thus, satisfy a dual test. It nust bear both physical 'and functiona
characteristics of a book. It nust be a collection-of a nunber of sheets of
paper or of other substance, having suitable size, shape and val ue, bound
together at one edge so as to forma material whole and protected on the

front and back with covers of sone kind and functional ly useful to the

assessee for carrying on his business or profession

The Court also referred to English decisions on the point. A
reference may be made in this connection to a decision of Court of Chancery
in Pretyman v. Pretyman, (1931) 1 Ch 521. The testator in that case had by
his will inter alia bequeathed "all the pictures, prints, statues, scul ptures,
articles of vertu books, furniture and plate"” to his trustees. The estate of the
testator included 155 original manuscripts of the series of letters and papers
known as Paston letters. Those letters and papers were not in the form of
| oose sheets included in portfolios or kept in a safe. They were nmounted, or
inlaid in sheets of paper and bound up in three volunes. The question
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bef ore the Court was whether those three volumes could be said to be

"articles of vertu" or "book" within the neaning of the relevant statute.
Replying the question in affirmative, Maugham J. stated;
"To my mind it is plain that a book is not

necessarily a printed book\005. But in addition, according

to the ordinary neaning of the English word ’book’

There are many books which are not necessarily the sort

of books which one finds in a library at all, and which

yet are books. | might nention as an exanple the book
which | have before nme, a judge' s notebook. | do not
know how t hat coul d be described otherwi se than as a
book. "

Referring to earlier decisions, the Court concl uded;
"I n the present case | have conme to the concl usion
that these three vol unes are books. The factors | eading
me to that conclusion are these : The volumes are in
book forny to the outward eye they | ook |ike books, and
in the ordinary course they can be, and are, handled |ike
books. Next, | observe that they can be used |ike books,
in the sense that, as one turns over the sheets, one can, if
abl e to deci pher the handwiting, read the various letters
as a collection of letters bound up in the books. |
observe further that they are not detachable letters in the
ordi nary sense, but have been so inserted in the sheets
that they are in substance permanent parts of the
vol unmes, unl ess, indeed, they should be cut out or
renoved by sone forcible effect.”

A simlar question cane up for consideration before this Court in
Scientific Engineering House Ltd. referred to above. In that case, the
assessee entered into coll aboration agreenent for nmanufacture of scientific
instruments. The col |l aborator was to supply technical know how by
drawi ngs, designs, charts, plants, etc. ~The question was whet her those
docunents in the form of "docunentation service" under the agreenent
could be said to be 'book’ and ’'plant’ within the nmeaning of the Incone Tax
Act and whet her the assessee was entitled to clai mdepreciation? The Court
consi dered two questions; viz. (i) whether the 'docunentation service
agreed to be and actually rendered by the foreign col l'aborator to the assessee
was incidental to other services as a result whereof the assessee acquired
techni cal know how requisite for the purpose of manufacturing its products;
and (ii) whether the expenditure could be said to be of a capital nature
brought into existence a depreciable asset?

Consi dering the provisions of Sections 32 and 43 of the Act, the Court
held that the word 'plant’ would include any article or object fixed or
novabl e, live or dead, used by a businessman for carrying on his business
and it is not necessarily confined to an apparatus which is used for
nmechani cal operations or processes or is enployed in nechanical or
i ndustrial business.

The Court quoted with approval the follow ng passage of Lindley, L.J.
in Yarmouth v. France, (1887) 19 QBD 647:

"There is no definition of "plant’ in the Act : but, inits
ordi nary sense, it includes whatever apparatus is used by

a busi nessman for carrying on his business, - not his
stock-in-trade which he buys or nakes for sale ; but al
goods and chattels, fixed or novable, live or dead, which

he keeps for permanent enploynent in his business."

The Court also referred to functional test formulated by Lord Guest in
I nl and Revenue Commi ssioners v. Barclay Curle & Co. Ltd., (1970) 76 ITR
62 (HL):
"I'n order to decide whether a particular subject is
www.taxcode.in
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an 'apparatus’ it seens obvious that an inquiry has to be
nade as to what operation it perforns. The functiona
test is, therefore, essential at any rate as a prelimnary."

The Court then formul ated the test thus;

"Does the article fulfill the function of a plant in
the assessee’s trading activity? Is it a tool of his trade
with which he carries on his business? If the answer is
in the affirmative it will be a plant."

The Court proceeded to observe that applying the said test, the
drawi ngs, designs, charts, plans, processing data and other literature
conprised in the 'docunentation service’ specified in the agreenent would
constitute 'book’ and hence "plant’ within the neaning of the Act. The
Court, therefore, held that it was clearly of the opinion that the capital asset
acquired by the assessee, nanely, the technical know how in the shape of
dr awi ngs, 'designs, charts, plans, processing data and other literature fel
within the connotation 'plant’ and, therefore, a depreciable asset. The Court
referred to Elecon Engi neering Co. Ltd. and said;

"Counsel invited our attention to the decision in
CIT vs. Elecon Engg. Co. Ltd. where the CGujarat Hi gh
court has, after exhaustively review ng the case | aw on
the topic, held that drawi ngs and patterns which
constitute know how and are fundanental to the
assessee’ s manuf acturing business are”’ plant’. we
agree and approve the said view'. (enphasi s ‘suppl i ed)

It is, no doubt, true-that in Parasranpuria Synthetics Ltd., a two Judge
Bench of this Court reversed the decision of CEGAT and hel d that
Drawi ngs, Designs and Pl ans inported by the assessee from Zi nmer under
an agreement for transfer of technology for setting up a plant to manufacture
speci fi ed goods could not be said to be 'book’ and hence was not covered by
Chapter Headi ng 49.01 nor exenpted under notification of 1975. It is also
true that the Court considered both the decisions, viz., Scientific Engineering
House Ltd. decided by this Court and El econ Engi neering Co. Ltd. decided
by the Hi gh Court of Gujarat.

Regardi ng Scientific Engi neering House Ltd., a two Judge Bench

sai d;
"While there is some factual divergence as noticed

above but the factum of the drawings etc. not forming part
of a book within the exenption notification stands
accepted in Scientific Engg. as would be evident fromthe
enphasi zed portion in para 13 noticed above. In this
view of the matter, the aforesaid decision of this Court in
Scientific Engg. does not |end any assistance to the
assessee, rather runs counter to the respondent’s
contentions. As can be seen fromone of the vol unes
produced before us, it contains docunents in |oose sheets
merely put up in a folder. It has none of the
characteristics of a book known in the conmon trade
parlance. At any rate, the principal interest in the goods is
related to transfer of technology to the assessee in the
form of drawi ngs, designs and plans for setting up a plant
to manufacture polyster, polyster filament yarn and
pol yester staple fibre. Thus viewed fromany angle, the
goods inported by the assessee are not covered by
Sl . No. 10 but are covered by SI. No. 15 of the said
exenption notification."

The Court proceeded to observe;
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"The question thus arises as to whether articles
i nported satisfy the requirenent of Serial No.10 of the
notification. Incidentally, this Court in Scientific Engg.
categorically posed a question as to whether apart from
the physical form the documents satisfy the functiona
test! The basic issue thus would be the nature of articles
i nported. Now what these docunents are : admttedly in
terns of the agreenent between the parties, these
documents cannot be attributed to be technical know how
in the shape of draw ngs, designs, plans and ot her
literature: it is aliterature or specification for a particular
pl ant to manufacture pol yester, polyester filament yarn
and pol yester staple fibre : even wthout adverting to the
general trade parlance of the word "book" and its known
features a plain ook at the book itself denotes it to be an
installation and planning nmanual. The documents though
| oosely kept in a binderis known as Zi nmer
Docunent ati on as regards the Fi sher-Fosenbunt Systens.
It is a technol ogy transfer agreenent which stands
docunented in a folder. The heading itself records
“I'nstalling CH'P Products and Application Software".
The heading itself thus indicative of not being a work of
art by an author \026-it is a record of scientific progress
achieved and this particul ar achi evenent is being
transferred by way of transfer of technol ogy agreenent
bet ween the two parties and thus cannot but be termed to
be a "technical know how in the shape of draw ngs,
designs, charts, plans and other literature" \026 these itens
have been ascribed to be a part of the plant for the
pur poses of depreciation allowance in ternms of Sections
32 and 43(3) of the Income Tax Act. Merely by reason of
the factum of certain witings on various sheets of paper
one cannot ascribe the docunentation to be-a "book".
The word "book" has not been defined in the Act but the
"book" in common acceptationis a literary conposition
fromwhich one may extend or advance his or her
know edge and | earning."

As to El econ Engineering Co. Ltd., it was stated,;
“"Incidentally, the decision of the Hi gh Court of Qujarat
in the case of CIT vs. El econ Engg. Co. Ltd. has been
strongly relied upon by the Tribunal and it has al so been
recorded in the order inpugned that the decision was
subsequent |y approved by this Court. Wiile it is true that
El econ Engg. stands approved by this Court but para 14 in
the decision in Scientific Engg. woul d nake the situation
cl ear enough to indicate that the sane does not convey
what the | earned Tribunal wanted to convey."

The | earned counsel for the assessee, however, is right in submtting
that a Bench of two Judges proceeded on the basis of subm ssion on behal f
of the Revenue by the | earned Attorney General wherein he contended that a
book nust certain features. This is clear if one reads paragraph 10 of the
Report, which reads thus;

"Turning attention on to Serial No. 10, be it noted
that in Chapter 49 "printed books" and "printed nmanual s"
i ncluding those in | oose-leaf formw th binder, have been
specifically referred to as "nil" duty article. It is in this
context that the | earned Attorney-General in support of
the appeal contended that in general trade parlance a book
is known by features like (i) a book has an author, (ii) a
book has a publisher, (iii) a book is a priced publication
(iv) the book is available to all and sundry who pay for it,
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(v) the book does not have a nenorandum of

understanding, (vi) there is no confidentiality about the
book, (vii) a book has a subject to deal, with, (viii) the
pages are serially nunmbered and neatly bound, and (iv)

| ast but not the least, it should have | SBN Code i.e.

I nternational Standard Book Number.™

Qur attention was also invited by the | earned counsel to dictionary
nmeani ng of the word ' Book’

In the Penguin English Dictionary, it is stated;

"Book is a set of witten, printed, or blank sheets bound
together into a volune."

The Conci se Oxford Dictionary, defines 'book’ as "a witten or
printed work consisting of pages glued or sewn together along one side and
bound in covers; a main division of a literary work or of the Bible; a set of
records or accounts; a book maker’'s record of bets accepted and noney paid
out; a set of tickets, stanps, matches, etc. bound together\005"

According to the New Webster’s Dictionary,

' Book’ nmeans "A witing or docunent; a witten or
printed work of sone length, as a treatise or other literary
conposition, esp. on sheets fastened or bound together; a
vol unme; cap. the Bible. Alibretto; a division of aliterary
wor k, esp. one of the larger divisions; a record of bets, as
on a horse-race; any collection of sheets fastened or
bound t ogether; a nunber of sheets bound together and
used for making entries, as of comercial transactions; a
pil e or package of |eaves, as of tobacco; a trick at cards,
or a nunber of cards forming a set; bridge, six tricks
taken by one side."

According to Wrds and Phrases (Permanent Edition), "A "book",
inits popular sense, is understood to be a vol une, 'bound or unbound,
witten or printed."

In our opinion, the counsel is right in subnmitting that when the
expression 'book’ is not defined in the Act, natural and ordi nary neani ng of
the said expression nmust be kept in view —According to-him nowhere it is
provided that all the nine characteristics or ingredients as highlighted by the
| earned Attorney Ceneral in Parasranmpuria Synthetics Ltd. and referred to
by this Court in paragraph 10 rmust be considered essential or sine qua non
He, therefore, subnitted that a wong test was applied by this Court in
Parasranpuria Synthetics Ltd. and Scientific Engineering House Ltd. was
erroneousl y di stinguished. The proper way on the part of the Court was to
consider the test laid down in Scientific Engineering House Ltd. and to cone
to a conclusion whether on the facts and in the circunstances of the case,
Drawi ngs, Designs and Plans in the case on hand could be said to be 'book’
By not doing so, a clear error of |law had been committed and the decision
deserves to be overrul ed.

It was al so submitted that so far as factual aspect is concerned
CEGAT was right in holding that Draw ngs, Designs and Plans inmported by
the assessee were covered by Tariff Heading 49.01 and were also entitled to
exenption under notifications No. 107/93-Cus and 38/ 94- Cus.
Alternatively, it was submitted that if this Court is of the view that CEGAT
has not entered into the said question in view of the Larger Bench deci sion
the matter nay be remtted to CEGAT directing it to consider the case afresh
by applying correct test and to take an appropriate decision

The | earned counsel for the Revenue submitted that El econ Engineers .
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Ltd. and Scientific Engineering Housing Ltd. were rendered in different

context. The basic issue was \026 whether 'books’ were covered by the entry
"plant’ under the Income Tax Act. Those decisions, therefore, have no

rel evance to the issue in question since the entries are different. It was al so
submitted that since the article in question was to be used by the assessee

and was prepared according to his requirenent, it had no utility to others.

Hence, it cannot be said to be a 'book’ in general sense. It was argued that
this Court has considered the factual position in Parasranpuria Synthetics
Ltd. and held that the article was not a book. It would not, therefore, be

appropriate to hold otherwise in the present case.

In our opinion, all these questions have to be considered and deci ded
by the CEGAT in the fact-situation of the case in hand. As already noted by
us, sone of the tests applied in Parasranpuria Synthetics Ltd. were not
rel evant and appropriate. The CEGAT will now consider the ratio in
Par asranpuria Synthetics Ltd. in the Iight of the observations nade by us in
this judgnent and decide the issue raised in the instant case.

The matter could be | ooked at from another angle also. As noted
earlier, HSN has dealt with the point and as per Explanatory Note, it would
fall under Chapter Heading 49.01. If it is so, it would not be covered by sub-
headi ng 4911. 99.

In this connection, we may refer . to a three-Judge Bench deci sion of
this Court in Collector of Central Excise, Shillong v. Wod Craft Products
Ltd. (1995) 3 SCC 454 : (1995) 77 ELT 23 (SC). The Court, in that case,
consi dered the question whether ’'plywod  was classifiable under sub-
headi ng 4408. 90 or sub-headi ng 4410.90? HSN Expl anatory Notes was
considered by this Court and it was observed,;

"W are of the view that the Tribunal as well as the High
Court fell into the error of overlooking the fact that the
structure of the Central excise tariff is based on the
internationally accepted nonenclature found in the HSN
and, therefore, any dispute relating to tariff classification
must, as far as possible, be resolved with reference to the
nonencl ature indicated by the HSN/unl ess there be an
express different intention indicated by the Central Excise
Tariff Act, 1985 itself. The definition of a termin‘the ISl
A ossary, which has a different purpose, cannot in case of
a conflict, override the clear indication of the nmeaning of
an identical expression in the sane context in the HSN
In the HSN, block board is included within the neaning
of the expression "simlar |amnated wood" in the sane
context of classification of block board. Sincethe Centra
Excise Tariff Act, 1985 is enacted on the basis and pattern
of the HSN, the same expression used in the Act must, as
far as practicable, be construed to have the neaning
which is expressly given to it in the HSN when there i's no
indication in the Indian tariff of a different intention."

The ratio laid down in Wod Craft Products Ltd. was foll owed and
reiterated in Collector of Central Excise, Hyderabad v. Backelite Hyl am
Ltd., (1997) 10 SCC 350 : (1997) 91 ELT 13 (SC) and in Collector of
Custons, Bonbay v. Business Forns Ltd. Thr. O L. (2002) 142 ELT 18
(SC). Hence, even that aspect has to be considered and kept in mnd while
deci ding as to whether Draw ngs, Designs and Plans could or could not be
said to be 'printed book’ covered by Chapter Headi ng 49.01, 49.06 or sub-
headi ng 4911. 997

There is still one nore aspect which is relevant. It cannot be disputed
and is not disputed before us and is al so concluded by a decision of a three-
Judge Bench in Associated Cenent Co. Ltd. that the basic heading is 49.01.

It deals with "Printed books, brochures, leaflets and simlar printed matter,
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whet her or not in single sheets". 49.11 covers "Qther printed matter,

i ncluding printed pictures and photographs". Thus, specific or basic heading
is 49.01 and residual entry is 49.11. Priority, therefore, has to be given to
the main entry and not the residual entry. According to the Conpany, the

case is covered by the main entry under 49.01, and in that view of the

matter, one cannot consider the residual entry 49.11

In Indian Metals & Ferro Alloys Ltd., Cuttack v. Collector of Centra
Exci se, Bhubaneshwar, 1991 Supp (1) SCC 125, this Court held that
residuary itemcan be referred to and such item can be applied only when
goods are shown to be not falling under any other specific item |If they are
covered by a specific item residuary itemhas no application
The Court stated;
"One nore aspect of the issue should be adverted to
bef ore we conclude. The assessee is relying upon a
specific entry in the tariff schedule while the departnent
seeks to bring the-goods 'to charge under the residuary
ltem68. It is a settled principle that unless the
departnment can establish that the goods in question can
by no conceivabl e process of reasoning, be brought under
any of the specific itens nentioned in the tariff, resort
cannot be had to the residuary item 005" [ See al so Bhar at
Forge & Press Industries v. Comm ssioner of Central
Exci se, (1990) 1 SCC 532 (1990) 45 ELT 525 (sc)]

I n our considered opinion, all these contentions raised by the assessee
have to be dealt with and decided in the |ight of relevant statutory provisions
of the Act and the Rules as alsoon the basis of decided cases on the point.

As CEGAT has di sposed of all theappeals nerely on the basis of Larger
bench decision in Parasranpuria Synthetics Ltd. —and has not considered
rival contentions on nerits nor recorded findings thereon, it would be
appropriate and in the fitness of things to remt the natters to CEGAT, now
to Custons, Excise and Service Tax Appellate Tribunal (CESTAT) to decide
themon all points in accordance with law in the |ight of observations nmade
in this judgnent.

For the foregoi ng reasons, ‘all the appeal s‘are allowed. The order
passed by CEGAT is hereby set aside and the natter is 'remtted to CESTAT
for reconsideration and for passing fresh order in accordance with law. In
the facts and circunstances of the case, however, there shall be no order as
to costs.
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