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The issue in these appeals is the extent of the entitlenent
of the respondent to the benefit of exenption from paynent of
trade tax granted under a notification dated 27th July, 1991
i ssued under Section 4A of the U P. Trade Tax Act, 1948 (
hereinafter referred to as 'the Act”)

The respondent manufactures and sells ceramic tiles in
its factory at Sikandarabad, District Bul andshahr .in the State of
Uttar Pradesh since 1988 having received an industrial |icence
fromthe Government of India to do so. The annual production
capacity of the respondent was 12000 TPA (tonnes per
annun). The total investrment made in the unit upto 12th August,
1988 was Rs. 16, 21, 54,452/- and the first sale was effected on
16t h August, 1988.

A notification issued on 26th Decenber, 1985
(referred to as the 1985 Notification) under Section 4-A of the
Act granted a six-years’ tax exenption in respect of new units
havi ng an investnment in excess of 3 |lakhs starting production
on or after the first date of Cctober, 1982 but not later than the
first day of March, 1990. Admittedly the respondent’s unit
fulfilled the conditions nentioned in the notification and, since
its investnents exceeded Rs. 3 |akhs, it was granted exenption
for six years which was reckoned fromthe date of first sale i.e.
from 16th August, 1988 to 15th August, 1994.

During the period 1st April, 1990 to 15t h-August,

1990 the capacity of the respondent’s unit was increased from
12000 to 26000 tonnes per annum A further fixed capital

i nvest nent of Rs. 11, 14,95,641/- was nade and the eligibility
certificate which had been granted was suitably revised on 1lth
April, 1991 noting the increased production capacity of the unit
to 26000 TPA. Again between 16th August, 1990 to 28th

Decenmber, 1991, the respondent nade an additional fixed

capital investrment of Rs.12,50,66,080/- and increased the units
capacity from 26000 to 40000 TPA. Finally the capacity was

i ncreased to 60000 TPA by naking a further investnent of Rs.
29,95, 20,778/ - by 28th March, 1994. The total additiona
investment in the three expansions was Rs. 54,51, 03, 544.

In the meanwhile a notification dated 27th July, 1991
(referred to as the 1991 Notification ) had been issued granting
an exenption fromtax to a new unit and also to units which had
undert aken expansion, diversification or nodernization. It
provided simlar relief frompaynment of tax under the Act to new
units excluding units nmentioned in Annexure \026 Il to the second
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Notification as well as to goods manufactured in units other

than units of the type mentioned in Annexure \026l1 which had
undert aken expansion, diversification or nodernization on or
after 1st April, 1990 but not later than 31st March, 1995 in
speci fied areas. Under paragraph 1(B) (1) (a) no tax was

payabl e or, as the case may be the tax was payable at reduced
rates specified in Colum IV of Annexure \026 | on the turnover of
sal es by such units in respect of inter alia "the quantity of
goods manufactured in excess of the base production in the

case of units undertaki ng expansi on or nodernization".

Paragraph 1B (2) ( ii ) provided that in the case of units
undert aki ng expansi on or noderni zation the period of such
facility was to be reckoned fromthe first date of production of
goods manufactured in excess of the base production. The

benefits under the Notification were available only on

production of an eligibility certificate granted by the named
authority to the assessing authority. Annexure \026 | provided for
the rates of tax applicable in respect of such units situated in
different ‘districts named in that Annexure. The rate of

exenption of tax applicable was fixed on the basis of the

i nvest ment_and varied according to the |ocation of the unit as
specified in Annexure 1 to the Notification. The respondent’s
unit was covered by Serial No. 2( i ) of Annexure 1 to the
notification which covered the district of Bul andshahr within

whi ch the respondent’s factory is situated. The relief was
granted for 9 years and was fixed at "nil’ in case of units with a
fixed capital investnent exceeding 50 crores-and in the case of
other units at different percentages subject to 150 per cent of
the fixed capital investnent in the case of small scale units and
125 per cent of the fixed capital investnent - in the case of
nmedi um and | arge scale units.

On 30th June, 1993, a G rcular was issued by the

Commi ssi oner of Sales Tax clarifying that units which had
started production upto 31st March, 1990 and whi ch coul d enjoy
unlimted exenption for a fixed period, and whi ch had

undert aken expansion, diversification or nodernization would
get the benefit of exenption of reduction fromthe specified
dates confined to 100%to 150% of the additional fixed capita

i nvest ment .
VWhen the 1991 Notification cane into force, the
respondent was still enjoying the benefit of the 1985

notification. After that period of exenption canme to an end on
15th August, 1994, on 16th Septenber, 1994, the respondent
nmade t hree separate applications under cover of a letter dated
15th Septenber, 1994 to the General Manager, District
I ndustries Centre for recomendation to the Divisional Leve
Comm ttee stating that the respondent conpany had started its
production on 12th August, 1988 with an installed capacity of
12000 TPA and that it had "undertaken three successive
expansions during 1990 to 1994. First it increased the capacity
from 12000 MI to 26000 in August, 1990 and raised it to 40000
MI i n Decenber, 1991 and 60000 M in March, 1994".

However, on 21st Novenber, 1994 the respondent
withdrew all three applications and on 17th July, 1995, filed a
revi sed application claimng that there was one expansion from
12t h August, 1988 to 28th March, 1994 by which the annua
producti on capacity of the respondent’s unit was increased from
12000 TPA to 60000 TPA by nmaking an additional fixed capita
i nvest ment of Rs. 54,51, 03, 549/ -

Before the revised application under the 1991 Notification
was filed by the respondent a third notification was issued on
31st March, 1995 ( referred to as the 1995 Notification ) granting
benefits to units which were either new or had undertaken
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expansi on, diversification or nodernization on or after
1st April, 1995 but not later on 31st March, 2000. The difference
inthis notification with the earlier notifications is not only with
regard to the period but also in the allowance of the benefit to
any finished goods manufactured in such a unit which had
undert aken "backward integration” during the sane period. The
l[imts to which exenption was granted has been nentioned in
Annexure \026l. Units where the fixed capital investnent exceeded
Rs. 50 crores would, like the earlier notification, be wholly
exenpted from paynent of tax. Were the investnent was not
Rs. 50 crores, the benefit was granted at reducing percentages
- the maxi mum (at | east as far as certain districts including
Bul andshahar were concerned) being 200% of the fixed capita
i nvestnment or, as the case may be, additional fixed capita
i nvest ment .

On the basis of the revised application and in accordance
with the procedure prescribed, an inquiry was nmade and a
report submtted by the Trade Tax O ficer to the Divisiona
Level Conmittee ( DLC ). The DLC by its decision dated
7th July, 1996 granted an exenption only in respect of the
expansi on-of the unit from 40000 TPA'to 60000 TPA. The base
producti on was taken at 40038 MI. The benefit in respect of
the first and second expansions for achieving the expansion of
40000 MI was not granted. The production was al so taken to
have comenced from 28th March, 1994 as a result of
expansi on. The total figure of investnent accepted by the DLC
i ncluded the cost of land and site building and plant &
machi nery. O her expenses clainmed by the respondent such as
i nterest payable to financial institutions, expenditure incurred for
rights issue, foreign travel and foreign technical expenses were
not included. An eligibility certificate based on the decision of
the DLC was accordingly issued.

Aggrieved by the DLC s decision, the respondent filed an
appeal under Section 10 of the Act to the Trade Tax Tri bunal
The Tribunal accepted the respondent’ s claimexcept to the
extent that the exenption was limted to a percentage of the
addi tional fixed capital investnent of Rs.54,51,03,544/-. |In other
words, the Tribunal held that there was only one expansi on and
not three and that the benefit under the 1991 notification was
not to be calculated as a percentage of the fixed capita
i nvestment prior to the expansion but as a percentage of the
additional fixed capital investment. However the expenses on
rights issue, foreign technicians, foreign travel, |aboratory
equi prent, fire fighting equipnent and establishment of water
di stribution schemes were included in the value of the fixed
capital investment.

The appellants filed a trade tax revision before the H gh

Court. The respondent also filed a trade tax revision before the

Hi gh Court challenging the limtation of the grant of exenption

to the additional fixed capital investment. By the“inpugned

judgrment , the High Court allowed the respondent’s application

and disnmissed the State’s application holding that the

respondent’s unit was entitled to include the fixed capita

i nvest mnent of Rs. 16,21, 54,452/- as on 12th August, 1988 in the

fixed capital investnment under the 1991 notification and that the

tax benefit would be cal culated at the specified percentage of

the original and additional fixed capital investnent. The Crcul ar

dated 30th June 1993 was struck down and the DLC was

directed to issue a revised eligibility certificate to the

respondent in accordance with the finding.

Two appeal s have been preferred fromboth these

deci sions by the Trade Tax Authorities, both of which are being

di sposed of by this judgment. As no stay was granted by us at

the time of the adm ssion of the appeals, tax relief was granted
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to the respondent by the appellants as directed by the Hi gh
Court.

According to the appellants the 1985 Notification granted

tax relief only to new units and did not extend to units
under goi ng expansi on, diversification or nodernization. The

1991 Notification expanded the category of units to the latter
category for the first tine. As far as the fixed capita

i nvestments were concerned it is submtted that Explanations
1,2,4 and 5 to Section 4A of the Act showed that there was a

di stinction between original and additional fixed capita

i nvestment and that contextually, the phrase "fixed capita
investrment" used in the notification when read in the case of a
new unit should nmean 'original fixed capital investnent’ and in
the case of a unit undertaking expansion, diversification or
noderni zation to nmean 'additional fixed capital investnent
resulting in such expansion, diversification or nodernization. It
is submtted that that was how the respondent had understood

the matter initially. Any other construction, according to the
respondents, would | ead to absurd consequences not only by
granting benefits to older units at the expense of new units but
al so by granting doubl e benefit in respect of the same
investnment. Miltiple expansions would also allow the sane
original investnent to be counted for each expansion and an
expansi on by only 25% of the original investnment woul d nean

that the unit would have a tax benefit including the 100% earlier
i nvested. This, according to the appellants was not the object of
the notification. The appellants contend that the anbiguity in
the 1991 Notification was clarified by the 1995 Notification
which explicitly says that tax benefits would be on the additiona
fixed capital investnent in the case of expansion, diversification
or noderni zation. According to the Appellants the H gh Court
shoul d not have struck down the Circular issued in 1993 which
had earlier clarified the issue. In any event it is submitted, the
fixed capital investrment could not, inthe light of explanation 4
to Section 4A be construed to include any itemapart fromthe
items specified therein. On the question whether there was one
or three separate expansions, the Appellants contended that

there was no evi dence what soever to show that the three
expansi ons were part of one integrated schene. They say that
treating the expansion as one would be contrary to the statute.
Finally it is submtted that if at all the respondent had not
collected any tax on the strength of the eligibility certificate
i ssued by the authorities consequent to the Hi gh Courts

j udgrment ( which was disputed ) that did not, according to the
appel | ants, debar the State Government fromrecovering its

dues fromthe respondent. It is said that the respondent had the
option of collecting the tax fromthe custoners and applying for
a refund.

Countering these subm ssions, the respondent has
submitted that Section 4A fixed the eligibility criteria for the
grant of benefits under the Act and the actual grant of the
benefit was effected by the notification and in ternms thereof.
Thus the 1991 notification |linked the extent of the benefit to the
fixed capital investment in contrast to the additional fixed capita
i nvestment provided in the 1995 notification. There was a
consci ous decision to grant older units the benefit in respect of
the additional production by linking the same to the original and
the additional fixed capital investnment. The distinction was
del i berate and unanbi guous. If, as a result, older units
undert aki ng expansion, diversification or nodernization were in
a better position than new units, this would not, according to the
respondent, make the grant discrimnatory or arbitrary, nor was
there any warrant in |law not to give effect to the | anguage used.
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It was then subnmitted that there was no bar under the 1991
Notification against claimng exenption in three phases of
expansion at the end of the third phase nor was there any tine
[imit to do so. It was contended that the Tribunal had

correctly allowed the preoperative expenses as part of the

val ue of the plant and machi nery which was includible in the
respondent’s fixed capital investnent. It is said that to limt the
phrase 'fixed capital investnent’ as excluding the expenses for
setting up and conmi ssioning the expanded unit would lead to

an anomal ous result as all the expenses incurred in connection
with such fabrication, installation and conm ssioning forms part
of the value of this plant. This was an accepted principle of
accountancy and the respondent had only taken such anpunts

which it had paid on the  plant before the conmencenent of the
production as a result of such expenses. It was next submtted
that the decision of the H-gh Court had been accepted by the
appel l ants and circul ars had been issued by the authorities to
this effect even prior to the refusal of stay by this Court, and it
was not open to the State to re-agitate the issue. Besides,
according to the respondent, it had not availed of even 50% of
the benefit which it coul d have clained under the 1991
Notification in terms of the High Court’s judgrment. Finally the
submi ssion is that the respondent had not realised any tax
during the period nor could it have done so under Section 8A

(2) read with Section 15A (1) (qq) of the Act. In the

circunst ances even if the appeal were to be allowed the tax
shoul d not be directed to be recovered as this would lead to a
cl osure of the respondent’s unit.

The i ssues which have arisen for the decision in this
appeal and whi ch have been fornulated fairly by the
appel l ants are

l. Whet her a unit undergoi ng expansion is entitled
under the notification dated 27.07.1991 to the

benefit of exenption on the additional fixed capita

i nvestnment as a result of such expansion, or the

total fixed capital investnent (being the aggregate

of the original as well as the additional fixed capita
investment ) ?

. VWet her the Respondents’ cl ai mof one integrated
expansi on from 12000 TPA to 60000 TPA during

the period 12.8.88 to 28.3.94 is sustainable in fact

or inlaw?

[l VWhet her or not certain preoperative expenses form
part of "Fixed Capital Investment” for the purpose of
Section 4A of the U P. Trade Tax Act and the

notification dated 27.07.1991 ?

I V. Whet her the Respondents, ( allegedly ) not having
coll ected or realized any tax on the strength of the
eligibility certificate, granted pursuant to the Hi gh
Court’s judgnent, and which was not stayed by this
Hon' bl e Court, are entitled to any relief ?

| SSUE - |

Section 4A of the Act was introduced in the Act for the
stated purposes of increasing the production of goods or for
pronmoting the devel opnent of industry in the State or any of the
districts. Under Section 4-A sub-section (1) the State
CGovernment may by notification, declare that the turnover of
sales is exenpt fromtrade tax for a period not exceeding 12
years subject to such conditions as may be specified in the
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notification. The 1991 Notification cannot therefore be read in
isolation but in the context and within the paraneters of Section
4A of the Act under which it was issued. As we have noticed at
the outset, the varying amounts of the benefit avail abl e under
the 1991 Notification have been tabulated in Annexure

thereto. The basis of the exenption or reduction on tax is the
fixed capital investnent \026 the quantum of relief being a
percentage of such investnment. The phrase "fixed capita

i nvestnment" will have to be read harnoniously not only with the
ot her provisions of the Notification itself but also in the Iight of
section 4A.

"Fixed Capital Investnent’ has been defined in
paragraph 3 of the 1991 Notification as being determnable in
the case of an industrial undertaking financed by a termloan
advanced by a public financial institution or a Schedul ed Bank
according to the certificate to that effect issued by such
institution or a bank and in any other case according to (a)
val ue of the land certified by the Collector; (b) value of building
certified by an eval uator approved by the |Incone Tax
Depart ment _for-the purpose (c ) the value of plant, nachinery,
equi prent, apparatus and conponents certified by a Chartered
Account ant .

Par agr aph 4 provi ded:

"I'n determining the fixed capital investnent
as defined in clause (4) of the Explanation
in case of 'New units’ or ’'Additional Fixed
Capital Investnment’ referred to in sub-
clause (d) of clause (5) of the Explanation
in case of 'unit which have undertaken
expansi on, diversification or nodernization
the investnment in only such |and, building,
pl ant, machi nery, equi pnent, apparatus

and component or, as the case may be,

such additional |and, building, plant,

machi nery, equi pnment apparatus and
conponent shall be taken into account as
were acquired on or before the rel evant
date of commencement of the period of
facility notified under sub-section (1) of
Section 4-A of the Act." (Emphasis
suppl i ed).

Thi s paragraph therefore Iinks original fixed capital investnents
to new units and additional fixed capital investnments to already
establ i shed units undertaki ng expansi on, nodernization etc. for the
pur poses of C auses (4) and clause (5) (d) of the Explanation. There
appears to be no clause (4) or (5) to any Explanation in the 1991
Notification. Clearly the reference is to the Expl anation in Section 4A of
the Act which has defined "fixed capital investnent” and "unit which has
undert aken expansion diversification or nodernization" in clauses (4) and
(5) respectively. The relevant extracts of these clauses read as follows : -
"(4) "Fixed capital investnment’ means investnent
in land and buil ding and such pl ant,
nmachi nery, equi pnent appar at us,
conponents, noulds, dyes, jigs and fixtures
as have not been used or acquired for use in
any other factory or workshop in India:

(5) "unit which has undertaken expansion
diversification or nodernization” neans an
i ndustrial undertaking
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(a) of a dealer who is not a defaulter in paynent
of any due under this Act, or the Central Sales

Tax Act, 1956 or under any |oan schene

adnmi ni stered by the Pradeshiya Industrial and

I nvest nent Corporation of Uttar Pradesh

regarding trade tax on sale or purchase of

goods;

(b) whose first date of production of goods,

(i) O a nature different fromthose
manuf actured earlier by such undertaking
in case of units undertaking

di versification, and (or)

(ii) Manuf actured i n excess of base
production, in such undertaking in case
of units undertaki ng expansi on or
noderni zation, falls at any tine after
March 31, 1990.

(c) the production capacity whereof has

i ncreased by at |east twenty five percent as a
result of expansion of nodernization or
wherei n goods of a nature different fromthese
manuf actured earlier are manufactured after

di versification;

(d) Wherein an additional fixed capital investnent
of at least twenty five percent, of such origina
fixed capital investnment (w thout providing for
depreciation ) is made.

What is of significance is that a distinctionis mde
between 'additional’ and 'original’ fixed capital investment’' not
only in clause (d) of clause (5) to the Explanation in Section 4A
of the Act but in the body of the entire clause \026 the first relating
to old units undertaking expansion etc. and the second to new
units.

Paragraph 4 of the Notification also refers only to the
additional fixed capital investnment in determ ning the fixed
capital investnment as far as units which have undertaken
expansi on, diversification or nodernization are concerned. The
enphasi sed portions of the paragraph as quoted earlier
i ndi cate the node of determ nation of additional fixed capita
i nvestnment as far as units which have undertaken expansion
etc. and original fixed capital investnent as far as new units are
concer ned.

The High Court held that sub clause (d) of Explanation \0265
to Section 4A had nothing to do with the extent of benefit of
exenption which could be granted to a unit undertaking
noder ni zati on, expansion for diversification but referred to the
field of eligibility. As far as paragraph 4 of the 1991 notification
was concerned, according to the High Court, it merely provided
how the fixed capital investnent as defined in Explanation-4 in
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the case of new units or in the case of additional fixed capita
i nvestnment referred to in sub clause (d) of Explanation \026 5 was
to be conputed. It did not provide that in the case of a unit
undert aki ng noder ni zati on expansi on or diversification only
additional fixed capital investnment shall be consi dered.

We di sagree. The different methods of computation
contai ned in paragraph 4 of the 1991 Notification serve two
separate purposes and that is to deternine the two rel evant
investnments for the distinct benefits available to two different
ki nds of units viz. new units and established units which have
undert aken expansion etc. Significantly there is no node
prescri bed determ nation of original fixed capital investnent as
far as the latter kind of unit is concerned nor additional fixed
capital investnment in respect of the fornmer. The Hi gh Court
did not consider the |ogical consequences of paragraph 4 of the
notification providing only for the conmputation of additional fixed
capital investnent as far as units undertaking an expansion etc.
were concerned. I n our opinion the H gh Court m sread
par agraph 4 of the notification, the only reasonable
i nterpretation of which is that as far as new units were
concerned the “original fixed capital investment’ would have to
be computed and as far as units undertaking expansion etc.
were concerned 'additional fixed capital investnent al one woul d
have to be conputed

Form XLVl appended to the UP Trade Tax Rul es, 1948
( referred to hereafter as the Rules) prescribes the details for an
application for exenption fromor reduction in rate of tax to new
units the date of starting production whereof fell on or after 1st
April, 1990 or to units which have undertaken expansion
di versification or nodernizationon or after 1st April, 1990 under
Section 4A of the Act. Serial No. 6(a) gives the necessary
particulars of the fixed capital investnent in case of the latter
kind of unit. There are three colums viz., Oiginal investnent
(without giving margin for depreciation), Additional investnent
in the expansion etc on the date of comencenent of the
period of facility and a certificate of valuation of the additiona
fixed capital investment. The investnents contenplated are in
(1) land (ii) building and (iii) plant, machi nery, equi pnent,
apparatus and conponents. The certificates in respect of itemns
(1) and (ii) as far as additional fixed capital investnent are to be
given by the Collector of the District and the eval uator approved
by the Income Tax Department respectively. —The val uati on of
the third itemis to be given by a chartered accountant. The
note to Serial No. 6(a) also requires a certificate froma
chartered accountant of the original fixed capital investment.
The particulars indicate that while fixed capital investnent
i ncludes original and additional investnents a distinction is
made between the two. The purpose is patently to enable the
Departnent to verify the cal culation of the percentage of
increase in the additional investnent by reason of the
expansi on over the original. It does not nean that -in respect of
uni ts undertaki ng expansion the percentage is to be cal cul ated
on an aggregate of both original and additional investnents.

The three notifications nanely the one issued in 1985,
1991 and 1995 formpart of a pattern. The 1985 notification
granted benefit to new units provided their original investnent
exceeded Rs. 3 lacs of their entire turnover. The 1991
Notification extended the benefit to old units undertaking
expansi on and whi ch nmay have already got the benefit, like the
respondent, of the original investnent nade under the 1985
Notification subject to the old unit making a further investnent
and the benefit was limted to a percentage of that investnent.
Similarly the 1995 Notification further extended the benefit to
units which had undertaken backward integration again liniting
the benefit to the investnment made. Al three notifications were
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i ssued under the sanme section and for the sane purpose of
ef fecting devel opnent and were part of a chain of progress
wi t hout any overl apping. Not only would the contents of each
notification derive its meaning from Section 4A as each is
derived fromand refers back to the section, but also if a phrase
used in one of the notifications is still anbiguous, then for the
pur pose resolving the anbiguity the contents of the previous or
subsequent notifications can be | ooked into. Indeed that is what
the High Court did. It relied upon the 1995 notification for
construing the 1991 notification, an exercise which was
recogni sed as permssible in Pappu Sweets & Biscuits v.
CTT, U P. (1998) Supp 2 SCR 119. Because the 1995
notification explicitly states in Annexure 1 to that notification
that the exenption is calculatable on the fixed capita
i nvestment or as the case nay be 'additional fixed capita
investnment’, the High Court was of the view that when the 1991
notification only used the words ’'fixed capital investment’ in
Annexure 1 as the basis of calculation of benefit w thout making
any such distinction, all units whether new or old were entitled
to the benefit of the original and the additional fixed capita
i nvest ment.

Apart from being contrary to the |anguage of paragraph 4
of the 1991 Notification, the decision in Pappu Sweets, on
whi ch the H gh Court founded its reasoning does not support
the conclusion of the Hi gh Court. |In Pappu Sweets, the very
same notifications nanmely the 1991 and 1995 Notifications
were consi dered. The question was whether the word
" Sweet meat s" under ‘the 1991 Notifi cation could be read as
including "toffees’. A Bench of 3 Judges of this Court held that
the 1995 Notification could be |l ooked into for clarifying the
anmbiguity in the 1991 Notification. The 1995 Notification did not
use the word ' Sweetneats’ at all but mentioned different kinds
of condi ments but did not nention toffees. On the principle
enunci ated in Cape Branch Syndicate v. IR C (1921) 2 KB
403 to the effect that "if there be any anbiguity in the earlier
| egi sl ation, then the subsequent |egislation may fix the proper
interpretation which is to be put ‘upon the earlier Act" , it was
held that the word ' Sweetneats’ in the 1991 Notification di d not
i nclude toffees. Therefore the 1995 Notification-was seen as
clarificatory of the 1991 Notification. Applying the same
reasoning we hold that the anbiguity in the 1991 Notification
as to the neaning to be put on the phrase "fixed capital
investnment’ in Annexure | was renmpved by the clarificationin
Annexure | of the 1995 Notification by its reference to additiona
fixed capital investnment as far as established units undertaking
expansi on etc. were concerned.

In fact even before the issuance of the 1995 Notification a
circul ar had been issued by the Departnent in 1993 inter aliato
the follow ng effect-

"(4) - Units starting production on or after 1.4.90 if
undert ake expansi on diversification or

noder ni zati on in accordance with clause 5 of

expl anation to Sec. 4A than such unit shall be
entitled to facility exenption/reduction in rate of tax
on the production in excess of base products or on

t he manuf acture of new product for a period of

8,9,10 years fromthe date of expansion

di versification nodernization and shall be linmted to
the extent of 100%to 150% of additional fixed

capital investnent".

The Circular can be read as a cont enporaneous
under st andi ng and exposition of the intention and purport of the
Notification. Courts have treated contenporary officia
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statenents as contenporary exposition and used them as aids’
to interpret even recent statutes.

Thus in Collector v. Andhra Sugar [1988 ] 3 Supp
(SCR) 543 Mikharji, J (as His Lordship then was ) said \026

"It is well settled that the meaning ascribed by
the authority issuing the Notification, is a good
gui de of a contenporaneous exposition of the
position of law. Reference nmay be nade to

the observations of this Court in K P

Varghese v. The Income Tax Oficer

Er nakul am [ 1982]1 SCR 629. It is a well

settled principle of interpretation that courts in
construing a Statute will give much weight to

the interpretation put upon it at the time of its
enact ment and since, by those whose duty

has been to construe, execute and apply the

same enactnent."

(See al'so in Karnataka SSIDCL Vs. CIT (2002) Supp 4
SCR 453, 460.)

The High Court therefore erred in striking down the
circular by holding that the circular was contrary to what the
H gh Court thought 'was the clear intention behind the
notification instead of seeing the circul ar ‘as contenporaneous
evi dence of such intention

The position was therefore abundantly clear. A d units

undert aki ng expansi on, diversification or nodernization would

be entitled to get benefit of tax reduction on the additional fixed
capital investnent made. The respondent ‘acted on this and in

its application dated 27th COctober, 1995 for grant of Eligibility
Certificate for expansion of its capacity addressed to the

Chai rman, Conmittee of Sal es Tax Exenption & Comm ssi oner

said \ 026

"According to rules the Conpany is entitled to
get full exenption from Trade Tax for a period
of nine years subject to nonetary limt of
125% of additional fixed capital investnent

with effect fromthe first date of production in
excess of base production.™

Bef ore the Tribunal too, the respondent had only clainmed
inits anended application that it should have been given
exenption on the capital investnment of Rs.54,51, 03, 544/ -
nanely the additional fixed capital investnment relating to the
three expansions. The particulars of the itenms of investnent
i ncluding |and and buildings clainmed related only to this. The
appel l ants contention before the Tribunal was that “only the third
expansi on should be granted the benefit under the 1991
Notification. There was thus no issue raised before the Tribuna
by the respondent that the original investnent should be
i ncluded in conputing the tax benefit under the 1991
Notification. Even if the H gh Court found that the issue was
rai sed in the grounds of Appeal, it should not have allowed the
respondent to raise it in revision when clearly it had not been
pressed before the Tribunal

Furthernore the appellants’ subm ssion that the High
Court’s interpretation of the 1991 Notification leads to
anonal ous results al so appears to be sound. The H gh Court
has correctly found that "the object of granting exenption from
payment of sales tax has al ways been for encouraging capita
www.taxcode.in
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i nvestment and establishnent of industrial units for the
pur pose of increasing production of goods and pronoting the
devel opnent of industry in the State". If the intention of the
State CGovernnent, as expressed in Section 4A itself is to
encourage investment, it is unlikely that the investnent already
made woul d entitle an industry to any further benefit again. Yet
if we accept the respondent’s reasoning (which was affirned by
the H gh Court), there may be multiple expansions qualifying for
the benefit of the 1991 Notification and the original investnent
woul d be taken into account every time. Apart fromthe fact that
a new unit would have to face conpetition froman old
established unit, a new unit would be additionally handi capped
by the greater benefits being granted to the old established
busi nesses. It is unlikely that any new unit coul d be persuaded
to set up industries in'such adverse circunstances |leading to a
situation which was certainly not envisaged either under
Section 4A or under any of the notifications issued thereunder
The respondent” may be correct in contending that if as a
result of the notifications new units |ose narket or face tough
conpositi'on'the same cannot be said to be arbitrary or
di scrimnatory. The contention woul d have been apposite if
there were a challenge to the constitutionality of the notification
There is no such chal l'enge. W& are nerely seeking to construe
the notification and al t hough consequences cannot and shoul d
not alter the statutory | anguage but they nay at least fix its
nmeani ng.

It is patent to us therefore that the benefit of the 1991
Notification as far ‘as units undertaki ng expansion etc. like the
respondent are concerned is limted to a percentage of the

addi tional fixed capital investnment and not the original and
additional fixed capital only and not to a percentage of the
aggregate of the original and additional fixed capital.

| SSUE NO. 2

Were there three separate expansions of the
respondent’s unit as clainmed by the appellants or only one as
asserted by the respondent and affirmed by both the Tribuna
and the High Court ?. The issue is a mnixed qguestion /of |aw
and fact. Were it only a question of fact no doubt we woul d
have stayed our hands and let the matter rest there unless
of course the concurrent conclusion of both fora could be saidto
be perverse. However the appellants’ contention is that the
decision is factually perverse and erroneous in | aw.

The DLC had taken the | ast expansion as the only
expansion and granted relief to the respondent on that basis.
The first two expansi ons were ignhored. The Tribunal held that
the three expansi ons were phases of a single schene of
expansion. It is not very clear what persuaded the Tribunal to
hold so. The High Court held that the Tribunal’s finding was a
concl usion of fact and could not be reversed except -on the
ground of perversity. It also independently cane to the same
concl usi on on the grounds 1) that the DLC had categorically
observed that the deal er had made the expansion in phases
and that the respondents pleading that there was one schene
for expansion prepared earlier was not disputed by it; 2) the
Enquiry report subnitted by the Trade Tax O ficer did not
observe that there were three separate schenes of expansion
The High Court also relied on a circular dated 26th Septenber,
1996 in support of its finding. Wiether it could have done so is
a question of law and will be addressed after the factua
reasons are assessed.

The High Court was right in saying that the question is
essentially one of fact but it has lost right of the basic principle .
www.taxcode.in
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that the onus to prove a fact is on the person asserting it. Since
it was the respondent’s case that there was a single schene of
expansi on which was inplenented in three phases the onus

was on the respondent which it has not discharged. A schene

of expansi on woul d necessarily warrant estimates, plans,

drawi ngs and all the other steps which go into the process of
fornmulating a schene. There is not a single piece of evidence

to this effect. Merely because the DLC uses the phrase "phase"
woul d not do. Apart fromthe fact that there is a dispute as to
the correct translation of the relevant H ndi word which has

been transl ated as 'phase’, the appellants have consistently
though unsuccessfully reiterated their stand of there being three
expansions. A nere plea before the DLC by the respondent

cannot cure this very crucial |acuna in the respondent’s case.

As far as the Trade Tax O ficer’s Report is concerned, the

terns or the scope of the enquiry have not been shown to us.

Was he call ed upon to-determ ne whether there was one

expansion or three ? The report is prepared in a set profornma. It
gives a picture of the various investnments nade and when they
were nade. That is all. It-does not in any way support the
respondent’s subni ssion on this issue.

Al t hough not strictly speaking necessary, we nay now
consi der on the other hand the admtted facts each of which go
to show that there/'were in fact three separate expansions. For
each of the three expansions, separate industrial |licences were
applied for and obtained fromthe Central Governnent.

Separate negotiations for finances were entered into between

the respondent and the financial institutions. The

correspondence exchanged shows that the expansions were

separate. For exanple, a letter dated 17th July, 1989 witten by
the IFCl to the respondent in connection with'the first expansion
refers to "your (the respondents) expansi on schenme envi sagi ng
increase in the installed capacity for the manufacture of
ceramic wall and floor tiles from 12000 TPA to 26000 TPA at

Si kanderabad". Finally as noticed earlier, the respondent had
itself made three separate applications, one for each

expansion. In the covering letter it was said that the respondent
had undertaken three successive expansions". These facts

were not adverted to either by the H gh Court or the Tribunal

and their conclusion that there was only one expansion was

perver se.

This brings us to the | aw. Sub-Section (2) of Section 4A
provi des for the conditions which nay be inposed in'the
notification in order to obtain an exenption or reduction in the
rate of tax. Two of such conditions are

"(c) in respect of those goods only which are
manuf actured in a unit which has

undert aken expansion, diversification or

noderni zation on or after April 1, 1990,

and which, in case of diversification, are
different fromthe goods nmanufactured

bef ore such diversification, and in the

case of expansion of nodernization are
addi ti onal production as a result of such
expansi on or noderni zation; and

(d) only if the manufacturer furnishes to the
assessing authority an Eligibility

Certificate granted by such Oficer, in
accordance with such procedure, as

may be specified."
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Paragraph 1 (B) 1 of the 1991 Notification accordingly

specified inter alia that the benefit of tax exenption or reduction
woul d be avail abl e on the turnover of sales of the goods

manuf actured in certain industries which had undertaken

expansi on, diversification or nodernization between 1st April

1990 and 31st March, 1995.

Readi ng the quoted provisions of Section 4A with
paragraph 1 (B) (1) (a) of the Notification it is clear that the
benefit under the notification nust be limted to those goods
which are additionally produced as a result of expansion or
noder ni zation. In other words the benefit was relatable to the
expansi on. W then conme to Explanation (5) to Section 4A of
the Act. It has been quoted verbatimearlier on. To recapitul ate
briefly : Explanation 5defines a "unit which has undertaken
expansi on, diversification-or nodernization". It contains four
cl auses which provide the conditions of the definition. C ause
(a) requires that the dealer should not be a defaulter. C ause (b)
defines "first date of production of goods". Clause ( ¢ ) refers to
the m ni num extension of capacity, nanely 25%as a result of
expansi on.. Clause (d) requires a m ni-mum addi tional fixed
capital investnent of 25%.

Expl anati on 6-defi nes the expression "base production".
(the original definition-has been replaced in 1998 with
retrospective effect from1.4.90 ) as:-

"(a) eighty percent of the installed annua
producti on capacity; or

(d) maxi mum pr oduction achi eved during
any one of the preceding five consecutive
assessment years or if the unit were in
production for less than five years, the
maxi mum producti on achi eved during any one
of the precedi ng assessnent years, whichever
i s higher"

These definitions are reflected in the 1991 Notification
Base production of unit undertaki ng expansi on-or
noder ni zati on has been provided for under paragraph 5
according to which it shall be deemed to be

"a) maxi mum producti on achi eved during any one

of the preceding five consecutive assessnent

year, or

b) 80 per cent of the installed annual production

capacity, whichever is higher".

Det erm nati on of base production has been provided al so
in paragraph 6 as follows :-
a) Turnover of sale of goods in any assessnent
year to the extent of the quantity covered by
base production of that year and the stock of
base production of previous years shall be
deened to be the turnover of base production

b) Only the turnover of goods in any assessment
year in excess of the quantity referred to in
clause (a) shall be entitled to the facility of
exenption fromor reduction in the rate of tax.

Base production therefore refers to the pre additiona
i nvest ment stage or the maxi mum production in the already
install ed pre-expanded unit. The excess production as a result
www.taxcode.in
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of the expansion is entitled to the benefit of exenption or
reducti on of tax.

The commencenent of the facility according to Section
4A (1) would be the date declared in the 1991 Notification.
Paragraph 1 (B) (2) (ii) says that the period of facility shall be
reckoned fromthe first date of production of goods
manuf actured i n excess of the base production
So with the comencenment of an additional investmnent
whi ch nust overtake the original investnment by at |east 25%the
expansi on commences. O course the ultimte expansi on mnust
result in an increased capacity of at |east 25% Then the first
excess production over the base production brought about by
such increased capacity and ultinmately by the additiona
i nvestment would be the ' first date of production’ and the
expansi on woul d be conpl eted and the period of facility would
conmmence

Section 4A (5) (a) provides that a manufacturer shall be
entitled tothe facility of exenption from or reduction in, the rate
of tax notified under subsection (1) \026

"(a) If he applies for such facility within six
nonths fromthe rel evant date of

commencenent of the period of facility

referred to in that Sub-Section or by 30th

Sept enber, 1992, whi chever expires later, for
the entire period notified under that Sub-

Secti on".

Now a deal er nay, for whatever reason apply for the facility of
exenption later. This would not nmean that the facility starts fromthe
date of application but that the dealer is entitled to the facility fromthe
date of the application till the period of the operation of Notification is
over. This is clear fromclause (b) of sub-section (5) of Section 4A
whi ch provides :

(b) If he applies for such facility later than the
date specified in Clause (a) only for part of the
period notified under Sub-Section (1) which

shal | be conputed fromthe date of application

till the end of the period of the facility":

Admittedly the respondent produced goods in excess of
what was its base production as a result of the establishnent of
its original unit in 1991 when the first expansion was conpl eted.
Wth the production of the first tile after the first expansion the
period of facility under the 1991 Notification comenced and
the expansi on was conpl et e.

The years of the first expansion would then be taken into
account for determ ning the base production for the second
expansi on, and the noment this was exceeded as a result of
the second expansi on the expansi on was conpl ete. The sane
process woul d apply to the third expansion. Therefore each
time the respondent made an additional investnent, increased
its capacity to produce and in fact produced goods there was
an expansi on.

The respondent cannot in terms of this statutory schene
claimin one breath that a single expansi on comenced from
1988 and was conpleted in 1994 and at the sane tine say that
the base production was the figure of production in 1992-93 vi z.
40038 MI. The base production as we have seen nust
statutorily precede the expansion and cannot be a figure taken
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whi |l e the expansion has already progressed. The figure of

40038 MI was accepted by the DLC as the base production as

it had rejected the respondent’s claimrelating to the first two
expansions and limted it to the third expansion. The appellants
have simlarly accepted this figure of 40038 MIs. But this is in
keeping with their contention that there were in fact three
expansi ons and that the figure of 40038 MIs is the base
production for the third and | ast expansi on

The respondent has however relied on the second

proviso to Explanation 6 of the Notification as well as
Notifications dated 19th July, 1996 and 21st February, 1997 in
support of its contention that there was one expansion. To
guote the | anguage of the second proviso to Explanation 6 as it
originally stood:

"Provided further that where investnment nade
during certain period-is clubbed together for
the purpose of determning the fixed capita

i nvest ment, the production i mediately prior
to the date on which such investnent was first
started to be nade in respect of expansion or
noder ni zati on shall be taken into account for
determ ni ng the base production.”

The cl ubbi ng under the second proviso does not relate to
the date of production and the conmencenent of the facility but
to the base producti on.

The two notifications referred to declare that new units or
old units maki ng an additional fixed capital investnent of fifty
crore rupees or nore would be entitled to exenption fromtax
for a period of three years on or after specified dates. According
to the respondent the notifications pernmit fixed capita
i nvestment even after the conmencenent of facility and was an
i nstance of the clubbing permtted under the second proviso.
Neither of the notifications refer to the second provi so nor were
they in operation during the rel evant period.

The circular dated 26th Septenber, 1996 was relied on by
the High Court presunably to overcone the effect of Section
4A (5) (a) & (b) quoted earlier. Although the circular itself does
not attenpt to explain or clarify these provisions. |t purports to
construe the provisions relating to base production and reads :

"Ref erence was nade to the governnent in
respect of grant of exenption on the goods
produced by new industrial units as defined
u/'s. 4A(2) of Utar Pradesh Trade Tax Act,
havi ng undertaken diversification or

noderni zation as to whether a unit which has
undert aken di versification/ nodernization after
establ i shnment but before conpletion of 5

years, would be entitled to benefit of

di versification/ nodernization or not ? If such
unit is granted benefit under the said policy
than how the cal cul ati on of base production in
accordance with sub section (5) of Section 4A
shal | be nmade ?

In the matter under reference, the governnent
vide its letter No. TT-1167/El even-9(101)/96
dtd. 4/6/1996 have infornmed that according to
the present provisions base production shal
be deenmed to be maxi mum producti on
achi eved during any one of the preceding five
www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 405 $5ge 16 of 20

consecutive assessnent years or 80 percent

of the installed annual production capacity,

whi ch ever is higher. If any unit undertakes

di versification, nodernization before five
years fromits establishnent than the

af oresai d provisions shall be applicable even
thereafter neaning thereby that it shall not be
entitled to exenption unless there is
production in the preceding five consecutive
assessnent years."

The High Court therefore concluded that the respondent
could only make one conposite application after five years. It
shoul d no have done so.

For one, the circular was issued subsequent to the
rel evant period and after the respondent had filed its revised
application for exenption under-Section 4A. For another, the
construction put- by the circular on the definition of base
production i s questionable and has in any event no statutory
force. In__any event the definition of base production in
Expl anation 6 whi ch was anmended in 1998 with effect from 1lst
April, 1990 (quoted earlier) clearly says that if the unit has
been in production for less than five years, the maximm
producti on achi eved during any one of the preceding
assessment years woul d 'be taken as the base production. The
appel l ants are therefore right in contending that three separate
applications were maintainable at all nmaterial tines despite the
fact that when such expansi ons were done the unit was in
production for |less than five years:

We accordingly hold that there were in fact and in | aw
three expansi ons and decide the issue in favour of the
appel | ant s.
| SSUE NO. 3

The respondent had cl ai med preoperative expenses as
part of the fixed capital investnment which included interest to
financial institutions, rights shares issue expenses, foreign
techni ci an expenses and foreignh travel expenses. The Tri buna
allowed the claimrelying on Challapalli Sugars Ltd. \026vs--CIT
(1975) 98 I TR 167, Conmi ssioner of Incone Tax \026vs- Mt or
I ndustries Co. Ltd., (1988) 173 ITR 374 and CI'T v. Pol ychem
Ltd. : 1975 98 ITR 574 on the ground that the expenses were
necessary to undertake the expansi on schene. The vi ew was
affirmed by the Hi gh Court, in our opinion, wongly.

We have already noted in connection with |ssue | that
Expl anation 4 to section 4A has defined fixed capital investnent
saying that it "means "investnment in |and and buil ding and such
pl ant, machi nery, equi pnent apparatus, conmponents, noul ds,
dyes, jigs and fixtures as have not been used or acquired for
use in any other factory or workshop in India".

The | anguage of the definition of the phrase in
Expl anation 4 to Section 4A is sufficiently clear and
unanbi guous. This coupled with the use of the word "neans" in
the Explanation shows that the definition is exhaustive. As has
been observed in Feroze N. Dotiwala v. P. M Wadhwan
(2003) 1 SCC 433, 442
"Cenerally, when the definition of a word
begins with "neans" it is indicative of the fact
that the meaning of the word has been
restricted; that is to say, it would not nean
anyt hing el se but what has been indicated in
the definition itsel f\005\005\005\005\ 005\ 005\ 005\ 005\ 005\ 005

Therefore, unless there is any vagueness of
anmbiguity, no occasion will arise to interpret .
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the termin a manner which nay add

sonet hing to the neaning of the word which
ordinarily does not so nean by the definition
itself, nore particularly, where it is a restrictive
definition."

According to the Constitution Bench in PLD Corporation
Ltd., v. Presiding Oficer [1990] 3 SCR 111, 150 when the
statute says that a word or phrase shall mean certain things it is
a "hard and fast definition, and no other meaning can be
assigned to the expression than is put down. A definition is an
explicit statenment of the full connotation of a terni.
Therefore apart fromthe actual investnment in or cost of
the specific items of land, building, plant, nmachinery, equipnent
appar at us, conponents noul ds dyes, jigs and fixtures, no other
item of expense is-includible under the head of fixed capita
i nvest ment, for the purposes of section 4A of the Act.

Thi-s principle of statutory interpretation is reinforced not

only by the particulars item zed in form XLVI of the Rules but
al so by the procedures for determnation of fixed capita
i nvest ment specified in paragraphs 3 and 4 of the 1991
notification, all of which underscore the definition s restrictive
nature. There is and indeed could be no reference either in the
formor in the 1991 notification to any itemoutside the definition
in Explanation 4 to Section 4A

Besi des the underlying object of the schene of
exenption under Section 4A of the Act, is to grant benefit by
way of a quid pro quo for the actual value of assets brought into
the State. The determ nation of such val ue woul d necessarily
have to be an objective exercise. For the purposes of the
I ncome Tax Act on the other hand, a tax on-income may all ow
the valuation of an asset taking into consideration
circunmst ances which may be entirely personal to the assessee
under which the asset is purchased subject to certain
permssible limts. The perspective of the two statutes is
therefore different and everything that may go into the cost of
an asset for the purpose of the Incone Tax Act may not be
rel evant for an objective determ nation of its value under the
UP. Act. It is also noteworthy that the definition of 'fixed capita
i nvestment’ in Explanation 4 talks of investnent in |and,
bui |l di ng, plant, machinery etc. and not investment inrelation to
or in connection with them The Tribunal and the Hi gh Court
failed to construe these statutory provisions and relied upon
judgrments delivered in connection with the I'ncone Tax Act, the
provi si ons and purpose of which could hardly be said to be in
pari materia with the provisions of the UP Act ‘and the 1991
Noti fi cati on.
The four itens of expenditure which the H gh Court
accepted viz. Interest paid on | oans by financial institutions,
expenses in connection with a rights issue of shares, expenses
on foreign technicians or foreign travel do not reflect the value
of the itens formng part of the fixed capital investnent for the
purposes of this Act or 1991 Notification and cannot by any
principle of statutory interpretation be brought within the
definition of the phrase in Explanation 4 to Section 4A. The
i ssue is thus deci ded agai nst the respondent and in favour of
the appel | ants.

ISSUE - 4
The respondent’s objection to the recovery of the tax is
that the appellants by Circulars dated 31st Cctober, 2000 and
14t h Novenber, 2000 had accepted the judgment of the High
Court even prior to the refusal to stay the inmpugned judgnent
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by this Court. It is submitted that circulars issued by the
Depart nment are binding upon themand that this was |laid down
in Collector of Central Excise, Vadodra v. Dhiren Chenica

I ndustries (2002) 2 SCC 127 and Commi ssi oner of Sales

Tax, UP \026vs- Indra Industries (2000) 9 SCC 66.

The objection is msconceived. Crculars may be of
varying kinds. The circulars relied on were nerely officia
comuni cations to the subordinate officers directing
conpliance with the decision of the H gh Court. They were not
clarifications of statutory provisions in which event, as was held
in CST v. Indra (supra), they would represent the officia
under st andi ng of those statutory provisions and woul d be
bi nding on the taxing authority. Nor was there any statutory
provision in the UP Act corresponding to Section 37B of the
Central Excise Act, 1944 by the Central Board of Excise and
Custons whi ch make circul'ars issued there under binding on
the authorities as was held in CCE vs Dhiren Chemi cal s
(supra) . The appellants’ appeals before this Court were filed
bef ore any acti on was taken on the Hi gh Court’s decision. W
granted leave to appeal on 11th August, 2000 and issued notice
on the interimrelief clained by the appellants. Stay was finally
refused on contest on- 4th January, 2001. In the absence of any
order of stay by thi's Court, the appellants were bound to
conply with the inpugned deci sion. Such conpliance by itself
cannot destroy the appellants rights to press their appeals
before this Court.

The prelinmnary objection is accordingly rejected.

The respondent then submtted that it has not avail ed of
even 50% of the total benefit under the notification in terns of
the i npugned judgnment and it has not and could not in | aw
have realised any tax during the period of the facility which
expired on 31st March, 2003. Reference has been made to
Section 8A (2) read with Section 15A (1) (qq) to contend that
the prohibition on the collection of tax from consuners by a
deal er which is itself not liable'to pay tax is backed by severe
penalties. It is said that the recovery of the tax ' would |ead to the
ultimate closure of the Respondent’s unit which woul d be
contrary to the very concept, object and intention of the
exenption provision and policy of the state.

The appel |l ants on the other hand have relied on the State
of Rajasthan v. J. K. Udai pur Udyog Limted (2004) 7 SCC
673 to contend that even if the respondent had not passed on
its liability to and collected tax fromits consumers, it was
bound to pay the tax which it could and should have paid on
the tiles sold by it during the period of facility. The factual basis
of the respondent’s claimthat it had not collected tax fromits
custonmers is also disputed. It is said that the respondent had
the option of collecting the tax and applying for refund under
Section 29A of the Act in terns of paragraph Il of the Industria
Pol i cy.

A simlar contention was considered by us in State of
Raj asthan v. J. K Udai pur Udyog Ltd., ( supra) where after
considering the authorities on the issue we held
"The mere circunstance that the respondent
Conpani es havi ng avail ed of the Exenption
Schene were prohibited fromcollecting the
tax fromtheir custoners or that they had not
collected the sales tax fromtheir customers
(which assertion is strongly disputed by the
appel l ants), is of no consequence. The
primary liability to pay the sales tax is on the
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seller. The seller may or may not be entitled to
recover the sanme fromthe purchaser. The

State CGovernment is entitled to recover the

same fromthe respondent Conpanies

irrespective of the fact that the respondent
Conpani es may have | ost the chance of

passing on their liability to pay sales tax to
their purchasers”

W see no reason to differ fromthis view |ndeed the Act
itself envisages a situation where a dealer nmay be called upon
to pay the tax which it may not have collected fromits
custonmers. W have seen earlier that sub section (2) of section
4A of the Act provides for the conditions which nay be inposed
in an exenption notification. Apart fromthe conditions already
noted by us, paragraph 2 of the 1991 notification stated that the
facility of exenption fromor reduction in the rate of tax shall be
subj ect-to the condition :
"(iv) that the said unit furnishes to the assessing
authority concerned an eligibility certificate
granted in this behalf by the CGeneral
Manager, District Industries centre, Area
Devel opment O ficer (Industry) of the
concerned Industrial Devel opnent Authority,
Addi tional or Joint Director of Industries of the
range or Additional or Joint Director |ndustries
of the concerned | ndustrial Devel opnent
Aut hority, as the case may be".

In our narration of facts in an earlier part of this judgnent we
have seen how the respondent had, with the completion of each of
the expansions, applied for and obtai ned an anendnent of the
eligibility certificate granted to it-on 5th May, 1990 in respect of the
original unit.

Sub section (3) of Section 4A however allows the
Comm ssi oner by order to cancel or amend the eligibility certificate
before or after the expiration of ‘the period of exenption under certain
circunstances. In such event the dealer is liable to pay the tax which
ought to have been pai d under sub section (4) which provides:

"(4) For the renoval of doubts, it is hereby
declared that where an Eligibility Certificate has
been cancel |l ed or anended under sub-section (3),

the dealer shall be liable to pay tax on his turnover
of the period during which the facility of exenption
or reduction under this Section is not adm ssibleto
him"

Therefore even if the deal er under the fear of puni shnent
under section 15A (qq) (viii) does not realise anmobunt by way of
tax on the sale of its goods in conpliance with the provisions of
section 8A (2) during the period it is exenpt from paying tax, it
woul d still have to pay the tax under sub section (4) of section
4A if it is found that it was not entitled to such exenption. The
overriding nature of this consequence follows not only fromthe
use of the inperative word "shall" in sub section (4) but also
fromthe non obstante clause with which section 4A opens.

G ven the clear language, it is not necessary for us to express
any view on section 29A of the Act or the industrial policy
underlying section 4A or the 1991 Notification

The Hi gh Court has found that the respondent had taken
the benefit of the increased capacity of the unit which cane
about by reason of the first two expansions in the sense that
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the exenption on entire sales turnover relatable to such

i ncreased capacity had been enjoyed by the respondent under

the 1985 Notification. The DLC had al so granted tax benefit to
the respondent only in respect of the third expansion excl udi ng
the preoperative expenses. Al beit for other reasons, in our
opi ni on, having regard to our decision on the various issues
agai nst the respondent, this is the highest relief that the
respondent could clai mand which the appellants concede

woul d be the npst equitable.

The appeal s are accordingly all owed. The deci sions of
Hi gh Court and Tribunal are set aside and the decision of the
Di vi sional Level Committee is affirmed. There will be no order
as to costs.
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