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These Appeal's are agai nst the Judgnment of the Madras High
Court dated 8th October, 2001.

Briefly stated the facts are as fol |l ows:
The Appel |l ants are the manufacturer of sugar.  They purchase
sugar cane from farners. By virtue of the Sugarcane (Control) Order,
1966 made under the Essential Conmpdities Act, 1955 the price for
such purchase is statutorily fixed. Cause 3 of the Sugarcane (Control)
Order |lays down the m nimum price of sugarcane payable by a
producer of sugar. This is the price which is payable i mediately at
the tinme that the sugar is purchased.” Over and above this, by virtue
of Clause 5-A, an additional priceis also payable. ' 'This additional price
is to be fixed on the basis of afornmula laid dowmn in the first Schedul e
of the Sugarcane (Control) Order. The Fornula given therein is as
fol |l ows:

R\026 L +2A + B
X = e e e e i M ae oo

R is the anmount in rupees of sugar produced during the sugar year
excluding the excise duty paid or payable to the factory by the

pur chaser. It is evident fromthe fornula itself that the additiona
price is the amount which is incapable of determination at the time the
sugarcane is supplied to the factory by the grower. The addi t'i ona

price can only be determ ned at the end of the sugar year and not
earlier. Even though the additional price could not be determned til
the end of the sugar year, in practice it took along tinme to determ ne
this price. Therefore the State Governnent advi sed the sugar

producers to pay a price which was higher than the m ni num price

fixed under O ause 3. The manufacturers of sugar, like the Appellants,
al so paid the additional price as fixed by the Government at the tine
of purchase. The additional price so paid was then adjusted against
the price fixed under C ause 5-A of the Sugarcane (Control) Order

1966.

Under the Tami| Nadu General Sales Tax Act, 1959 dealers were
gi ven an option, under Section 13(2), of paying tax in advance on the
basis of nmonthly returns. Section 13 is relevant and it reads as
fol | ows:

"13. Advance paynent of tax

(1) The tax for each year payabl e under any of the
provisions of this Act may be collected in advance during
the year in nonthly or other prescribed instalnments and for
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this purpose a dealer may be required to furnish within the
prescri bed period such returns as nay be prescribed. The
assessing authority nmay provisionally determ ne the

amount of tax payable in advance during any year or in
respect of any period and on such deternination and
intimation to the dealer he shall pay such tax in such
instal ments and within such period as may be prescri bed.

(2) In lieu of the tax provisionally determn ned
under sub-section (1), a dealer may, at his option, pay tax
i n advance during the year on the basis of his actua
turnover for each nonth or for such other periods as may
be prescri bed. For this purpose, he may be required to
furni sh returns showing his actual turnover for each nonth
or other periods as nay be prescribed and to pay tax on
the basis of such returns. The tax under this sub-section
shal | become due wi'thout any notice of demand to the
deal er .on the date of receipt of the return or on the | ast
due date as prescribed, whichever is later.

2A. Not wi t hst andi ng anythi ng contained in sub-
sections (1) or (2), every dealer other than those paying
tax under sub-section(2) of section 3D, section 3E or 7E
whose total turnover in the preceding year was not |ess
than ten | akhs of rupees or his taxable turnover was not
| ess than three | akhs of rupees and all dealer newy
registered in the year shall pay tax during the year on the
basis of his actual turnover for each nmonth or for such
ot her period, as may be prescri bed.

(3) If no return is submtted by the deal er under
sub-section (1) or sub-section (2) within the prescribed
period, or if the return submtted by him appears to the
assessing authority to be inconplete or incorrect, the
assessing authority may, after naking such enquiry as it
consi ders necessary, determ ne the tax payable by the
deal er to the best of its judgnent:

PROVI DED t hat, before taking action under this sub-
section on the ground that the return subnitted by the
deal er is inconplete or incorrect, the dealer shall be given
a reasonabl e opportunity of proving the correctness or
conpl eteness of the return submtted by him

(4) If the assessing authority has reason to believe
that the tax determined by it for any period was based on
too low a turnover or was made at too low a rate or was
based on too high a turnover or was nade at too high a
rate, it may enhance or reduce, as the case may be, such
determ nation tax:

PROVI DED t hat before maki ng an enhancenent of
the tax payabl e as aforesaid, the assessing authority shall
except where such enhancenent is based on the turnover
finally determ ned for the preceding year, give a
reasonabl e opportunity to the deal er to show cause agai nst
such enhancenment and make such enquiry as it nmay
consi der necessary.

(5) The determ nation and coll ection of tax under
this section shall be subject to such adjustnent as may be
prescri bed on the conpletion of final assessnent in the
manner prescribed.”

The Appellants were thus filing returns. In these nonthly returns they .
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showed their turnover on the basis of mninmumprice paid by them and
paid tax thereon. They indicated the additional price which they had
paid as per the advice of the Governnent but did not include it as part
of the turnover and did not pay tax on such additional price. As and
when the price, under C ause 5-A, was fixed the Appellants filed a
revised return and paid tax on that.

After the revised returns were filed an Assessment Order was
passed. |In the Assessnment Order interest was sought to be charged,
under Section 24(3), on the price fixed under C ause 5-A fromthe date
that the sugar was purchased till paynent of tax was made by the
Appel l ants. The Appellants chall enged the denmand for interest before
the Tam | Nadu Taxation Special Tribunal. The Tribunal dismssed the
Petition on 19th April, 2000. The Appellants then filed Wit Petition
before the H gh Court which has been disnm ssed by the inpugned
Judgnent .

Two questions arise for our consideration: (a) whether the
advance pai d, pursuant to the advice of the Government, can be
considered to be price and thus includible in the nonthly turnover of
the Appel l'ants and (b) whether .interest under Section 24(3) can be
charged on the price fixed under C ause 5-A and/or on the advance
paid and if so, from what date.

On these questions, M. Vellapally has submitted that the price
fixed under O ause 5-A would only be known after it was determn ned
and that till the Clause 5-A price was announced it woul d not be
includible in the returns for the reason that the price would not be
known. He subnmitted that the advances given as per the advice of the
Covernment are nere ad- hoc paynents and that these advances do

not constitute price. In support of “his subnission, he relied upon the
Judgnent of this Court in the case of State of Tami| Nadu vs. Kot har
Sugars & Chem cals Ltd. reportedin 1996 (7) SCC 751. He further

submitted that, in any case, on a plain readi ng of Sections 13 and 24
of the Tami| Nadu General Sales Tax Act no interest can be |evied
unl ess and until an assessnent has taken place and a notice of
demand has been issued and tax had not been paid within the tine
specified in the notice of demand. I'n support of this subm ssion, he
relied upon the cases of J.K Synthetics Ltd. vs. Conmercial Taxes
Oficer reported in 1994 (4) SCC 276 and Frick India Ltd. vs. State of
Haryana reported in 1994 (5) SCC 559.

On the other hand, M. lyer submtted that the Appellants had
chosen to foll ow the procedure under Section 13(2). ~He subm'tted
that tax had to be paid on the actual turnover. He submitted that the
decision of this Court in Kothari Sugars and Chemicals Ltd.’ s case
(supra) was only concerned with the question as to whether the
amounts paid in advance, over and above the price fixed under C ause
5-A, can be considered to be price. He subnmitted that the
observations nmade in that case are in the context of this question. He
points out that this Court has in the case of U P. Cooperative Cane
Uni ons Federations vs. West U P. Sugar MIIs Association reported in
2004 (5) SCC 430 so noted. He submtted that therefore the
observations in Kothari Sugars and Chem cals Ltd.’s case cannot be
construed to nmean that the advance price, paid towards the price fixed
under C ause 5-A, does not constitute price. He further subnmitted
that J. K. Synthetics Ltd.’s case would have no application as, in the
present case, the tax is to be paid on actual turnover which would
nean t he actual anmounts paid by way of price

We have heard the parties and consi dered the subni ssions.

Let us first consider whether the advance paid, towards the
Clause 5-A price, constitutes price and is includible in the nmonthly
returns as turnover. As stated above, reliance has been placed, by M.
Vel | apal | y, on the Judgment of this Court in Kothari Sugars and
Chemicals Ltd.’s case (supra). This Judgnent does indicate that the
advance pai d pursuant to the advice of the Governnent cannot be
considered to be the price. But we find that the observations nade in
this Judgnment are in the context of the question whether additiona
amounts pai d over and above the price fixed under Cl ause 5-A can be
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considered to be the price. Thi s has been so noticed by a Constitution
Bench of this Court in U P. Cooperative Cane Unions Federations’'s case
(supra). In Kothari Sugars & Chenicals Ltd.’s case, tax had

admittedly been paid in time on the advance paid towards C ause 5-A
price. Tax was al so sought to be | evied on nonies advanced over and
above the Cl ause 5-A price. The observations nade are nmerely setting
out that advances made, over and above the C ause 5-A price, cannot

be considered to be price. However it is clear that if anpbunts are paid
towards the O ause 5-A price, they would be paynent towards price

and therefore part of turnover even though they may be paid in

advance. In our view, Kothari Sugar & Chemicals Ltd.’s case does not
lay down to the contrary. It does not even deal with this aspect.
course Clause 5-A price wll not be known till nuch |ater. However the

CGovernment advice nmakes it clear that the advance paynent is to be
towards the C ause 5-A price. Thus so long as the advance nmde is
l ess than or equal to the Clause 5-A price it is advance paynent of
price. However if anything nore has been paid then that would not be

price in the absence of a contract or any statutory provision. It wll
thus have to be held that in the nonthly returns the advance shoul d
have been included as part of turnover. |If tax has been paid on

advance and itis found that excess paynent has been made, refund of
tax on the excess paynent can be cl ai ned.

The question then arises whether interest, under Section 24(3)
can be charged on the C ause 5-A price or on the advance and if so

fromwhat date. As has been noted hereinabove, the price fixed

under C ause 5-A can only be decided onthe basis of a fornmula set out
her ei nabove. It therefore cannot be decided at least till the end of
the sugar year. In practice it is however decided nuch |ater. As the

price woul d be an unknown, neither the assessee could predict what

the price would be nor could the Assessing Oficer, even on the basis
of his best judgnent, predict what that price would be. Therefore til
the price under Clause 5-A is fixed there woul'd be no question of an
assessee including it in the nonthly returns filed by him A nonthly
return filed not showi ng the price fixed under C ause 5-A woul d neither

be incorrect nor inconplete. It-is only after the price under d ause 5-
Ais fixed that the assessee would be required to file a revised return
showi ng the price fixed under Clause 5-A as part of 'his turnover. M.

lyer fairly admtted that interest on the price fixed under O ause 5-A
could not be levied fromthe date the sugarcane was purchased as it
woul d be inpossible to know i n advance what the price under d ause
5-A woul d be. Hi s submi ssion however was that the advance paid was
towards the price fixed under C ause 5-A and therefore the anopunt
pai d as advance shoul d have been included in the nonthly returns as
turnover and tax paid on that. He submitted that such returns had to
show the actual turnover and if the returns.did not show the actual
turnover then the returns were incorrect and/or inconplete and
therefore interest would be leviable fromthe date that these anpunts
were actually paid to the sugarcane growers till the tax on these
amounts was pai d.

Thus the Assessnent Order levying interest on the entire price
fixed under O ause 5-A and the Judgnments of the Tribunal and the
H gh Court upholding that are clearly erroneous. As stated above, the
price fixed under C ause 5-A would not be known till nuch later. Thus,
it would be inpossible to showit in the nonthly returns filed earlier
O course as indicated earlier, M. lyer is right the nonthly returns
shoul d have included the anmounts paid as advance in the turnover.
The question still remai ns whet her by not including theminterest
becones payabl e on them under Section 24(3).

To consider this aspect, one needs to | ook at Section 13, which
has been set out hereinabove. It is to be seen that under Section
13(2) tax could be paid in advance on the basis of nmonthly returns. A
pl ai n reading of Section 13(2) shows that the tax which has to be paid
on the basis of such returns. If, as now contended by M. Ilyer, the
returns are inconplete or incorrect then, under Section 13(3), the
www.taxcode.in
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Assessing Authority nust, after giving a reasonable opportunity to the
assessee, deternine what was the tax payable and issue a notice to
pay the tax within a particular period. The determ nation and
col l ection under Section 13 would then be subject to such adjustnents
as may be prescribed on conmpletion of the final assessnent.

Section 24 reads as foll ows:
"24. Paynent and recovery of tax

(1) Save as ot herw se provided for in sub-section
(2) of section 13, the tax assessed or has become payabl e
under this Act froma deal er or person and any other
amount due from hi munder this Act shall be paid in such
manner and in such instalnments, if any and within such
time as may be specified in the notice of assessnment, not
being | ess than twenty-one days fromthe date of service
of the notice. The tax under sub-section (2) of section 13
shal |l be paid without any notice of demand. In default of
such paynments the whole of the anpunt outstanding on
the date of default shall becone imredi ately due and shal
be a charge on the properties of the person or persons
liable to pay the tax or interest under this Act.

(2) Any tax assessed on or has becone payabl e
by, or any ot her anpbunt due under this Act from a deal er
or person and any fee due fromhi munder this Act, shall
subject to the claimof the Government in respect of |and
revenue and the claimof the Land Devel opment: Bank in
regard to the property nortgaged to it under section 28(2)
of the Tam | Nadu Co-operative Land Devel opnent Banks
Act, 1934 (Tam | Nadu Act X of 1934), have priority over
all other clainms against the property of the said deal er or
person and the same may w t hout prejudice to any other
node of collection be recovered-

(a) as |l and revenue; or

(b) on application to any Mgistrate by such
Magi strate as if it were a fine.inposed by

hi m

PROVI DED t hat no proceedi ngs for such recovery

shal | be taken or continued as |long as he has, inregard to
the paynment of such tax, other ampunt or fee, as the case
may be, conplied with an order by any of the authorities

to whom the deal er or person has appeal ed or applied for
revi sion, under sections 31, 31A, 33, 35, 36, 37 or 38

(3) On any anount renmining unpaid after the date
specified for its paynment as referred to in sub-section (1)
or in the order permtting paynent in instal nents, the
deal er or person shall pay, in addition to the ampbunt due,
interest at one and half per cent per nonth of such

amount for the first three nonths of default and at two per
cent per nonth of such amount for the subsequent period

of default.

PROVI DED that if the anmount renmining unpaid is
| ess than one hundred rupees and the period of default is
not nore than a nonth, no interest shall be paid:

PROVI DED FURTHER t hat where a deal er or person
has preferred an appeal or revision against any order of
assessnent or revision of assessment under this Act, the
i nterest payabl e under this sub-section, in respect of the
amount in dispute in the appeal or revision, shall be
postponed till the disposal of the appeal or revision, as the
www.taxcode.in
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case may be, and shall be cal cul ated on the anmount that
beconmes due in accordance with the final order passed on
the appeal or revision as if such anmount had been specified
in the order of assessnment or revision of assessnent, as
the case may be.

(3A) Where a deal er submts the prescribed return

within ten days after the expiry of the prescribed period,
he shall also pay, in addition to the anpbunt of tax due as
per his return, interest at two per cent of the tax payable
for every nmonth or part thereof.

(4) Were the tax paid under this Act is found to be

in excess on final assessment or revision of assessnent, or
as a result of an order passed in appeal, revision or
review, the excess anopunt shall be refunded to the dealer
after adjustment of arrears of tax, if any, due from him
VWere the excess ampunt is not refunded to the deal er
within a period of ninety days fromthe date of the order of
assessnment or revision of assessment and in the case of
order passed in appeal, revision or review, within a period
of ninety days fromthe date of receipt of the order, the
government shall pay by way of interest, where the

amount refundable is not 1ess than one hundred rupees, a
sum equal to the sumcalculated at the rate of one percent
or part thereof of such anpbunt for each nonth or part
thereof after the expiry of the said period of ninety days.

Expl anation: For the purpose of this section, the
expression "order passed in appeal, revision or review'
shall not include an order passed in such appeal, revision
or reviewwith direction to make fresh assessment order."

Under Section 24(1) if the tax has been assessed or has becone
payabl e under the Act, then the payment has to be made within the
said time as may be specified in the notice of assessnent and tax
under Section 13(2) has to be paid w thout any notice of dermand.
However, as seen above, the tax under Section 13(2), in the absence
of any determ nation by the Assessing Authority, is tax as per the

returns. |If default is made in paynment of such tax then interest
beconmes payabl e under the Act. In the present case, it is an
admtted position that tax as per the nonthly return _had been paid
within tine. It is also an admtted position that there was no

assessment, even provisional, by the Assessing Authority prior to the
final assessnent nade after the revised returns had been filed,.

I nt erest becones payabl e under Section 24(3) on an anount

remai ni ng unpai d after the date specified for its payment under sub-

section (1) of Section 24. As seen above sub-section (1) of Section
24 deals with an assessed tax or tax which has becone payabl e under
the Act. In cases covered by Section 13(2) tax nust be paid w thout

any notice of demand. But as stated above, under Section 13(2) tax is
to be paid "on the basis of such returns". Tax as per the returns has
admttedly been paid. |If the returns were inconplete or -incorrect as
now cl ai med the assessing authority had to determine the tax payable
and issue a notice of demand. In the absence of any assessnent,
even provisional, and a notice of demand no interest would be payabl e
under Section 24(3). |In this case, it is an adnitted position that as
soon as the revised return was filed the Appellants paid the tax as per
the revised return. Therefore they paid the tax even before the fina
assessment took place. Thus the claimfor interest, under Section
24(3) fromthe date that the advances were paid to the sugarcane
growers i s not sustainable. There is no provision under the Act which
permits charging of interest unless and until there has been a
provi si onal assessnent and a notice of demand prescribing the period
www.taxcode.in
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within which the tax was to be paid.

Qur view finds support fromthe Constitution Bench decision of
this Court in J.K Synthetics Ltd.’s case (supra). It nust be nentioned
that earlier to J.K Synthetics Ltd.’s case the question whether interest
woul d be payable fromthe date of return on the footing that the
return is an incorrect return had cone up for consideration before a
three Judge Bench of this Court in the case of Associated Cenent
Conpany Ltd. vs. Conmercial Tax O ficer, Kota reported in 1981 (4)

SCC 578. There was a difference of opinion. The majority Judgnent
held that the return nust be a true return and if in a final assessnent
it is held that the return was incorrect or inconplete, then interest
woul d be leviable fromthe date the inconplete or incorrect return was
filed. The minority opinion held that tax was to be paid as per the
return and so long as tax was paid as per the return, nerely because
in the final assessnent it was held that the return was incorrect or

i nconpl ete interest could not be levied prior to the date of fina
assessnment and the demand thereunder. The majority view was

doubt ed and the question was referred to a Constitution Bench. The
Constitution Bench in J.K. Synthetics Ltd.'s case accepted the mnority
view and overrul ed the majority view. The Constitution Bench held

that tax was payable only as per the returns. It is held that if

i nconpl ete or incorrect return are filed it was open to the Assessing
Oficer to provisionally assess and make a demand. It is held that if
that was not done theninterest could not be levied on the footing that
in a final assessment’ it is found that the returns had been incorrect.

The decisioniin J.K. Synthetics Ltd.'s case was thereafter
fol |l owed by another ConstitutionBench in the case of Frick India Ltd.’s
case (supra). These Judgnents fully cover the question under
consi deration. They are not only binding on us but we are in ful
agreenment with the principle laid down therein

M. lyer made an attenpt to distinguish the Judgnments on the
ground that the provisions under consideration, in J, K Synthetics
Ltd.’s case, are not in pari materia with the provisions of the Tam |
Nadu General Sales Tax Act. He subnitted that the words "actua
turnover" had not been used in the Rajasthan Act. ‘He submtted that
under the Tami| Nadu General Sales Tax Act the return'has to be as
per the actual turnover. In our view the words "actual turnover" can
have no different neaning fromthe word "turnover”. The word
"turnover" has been defined under Section 2(r) to mean the aggregate
amount for which the goods are bought and sold. Under Section 13(2)
the nonthly return has to indicate the actual turnover and tax is then
payabl e as per the return. |If the return shows the actual turnover and
tax is not paid as per the return, then interest would be payabl e under
Section 24(3) as that would be a case where anmount has remai ned
unpaid after the date specified for its paynent. However, if the
nonthly return does not indicate the actual turnover then it was for
the Assessing Authority to make a demand on the footing that the
return was inconplete or incorrect. 1In the absence of any such
demand i nterest woul d not becone payabl e under Section 24(3) as
there is no provision for charging of interest prior to the date of
demand. In this respect the principles laid down in J.K_ Synthetics
Ltd.’s case fully apply even though the provisions of the Tanm | Nadu
CGeneral Sales Tax Act and the Rajasthan Act may not be identical
The principle to be kept in nmind is, that, when the |evy of interest
emanates as a statutory consequence and such liability is a direct
consequence of non-paynment of tax, be it under Section 215 of the
I ncome Tax Act or under Section 7(2) / 7(2A) read with Section
11B(a) of the Rajasthan Sal es Tax Act, 1954 (as discussed in the
decision of this Court in the case of J. K Synthetics Ltd.’s case (supra)
or under Sections 13(2) / 24(3) read with Rule 18(3) under the Tami |
Nadu General Sales Tax Act, 1959, then such a levy is different from
the levy of interest which is dependent on the discretion of the
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Assessing Officer. The default arising on non-paynent of tax on an
admtted liability in the case of self-assessnment falls under Section
24(3) read with Rule 18(3) which attracts autonmatic | evy of interest
whereas the default in filing i nconplete and incorrect return falls under
Rul e 18(4) which attracts best judgment assessment in which the |evy

of interest is based on the adjudication by the Assessing Oficer
Therefore, Rule 18(3) and Rule 18(4) operate in different spheres.

In this view of the matter, the inpugned Judgnent of the Hi gh
Court and the Order of the Tribunal as well as the Assessing Authority
cannot be sustained and are hereby set aside to the extent they |evy
i nterest under Section 24(3).

In this viewof the matter, the Appeals stand allowed. There wll
be no order as to costs.
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