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Cl VI L APPEAL NO OF 2005

[Arising out of S.L.P. (Cvil) No. 39 of 2005]

S.B. SINHA, J :

Leave granted.

Both these appeals being inter-related were taken up for hearing
toget her and are being disposed of by this common judgnent.

BACKGROUND FACT :

The Appellant is the owner of a premise situate at 77/1, Hazra Road,
in the town of Kolkata. The father of the Respondent Nos.1l and 2, Manick
Chandra Das, (since deceased) was inducted in the said tenancy on 1.4.1959
for a tenure of 15 years. On the expiry of the period of lease by efflux of
time, the Appellant herein filed Title Suit No.105 of 1975 in the Court of 3rd
Munsif, Alipore, for his eviction. The original tenant died during the
pendency of the suit, whereupon the Respondent Nos. 1 and 2 and their
not her were substituted in his place. The said suit on transfer was
renunbered as Title Suit No.412 of 1977. During pendency of the said suit,
the parties entered into settlenment pursuant whereto three purported
agreenments for sale were executed whereby the Appellant agreed to sell 't he
suit premnises to the Respondent Nos.1 & 2 and their-nother. The Appel llant
herein also filed an application for grant of income tax clearance certificate
in terms of Section 280-A of the Income Tax Act, 1961.  All egedly, on the
ground that the Respondent Nos.1l and 2 and their nother failed to send the
draft deeds of sale to the Appellant within the stipulated tine despite notices
served on themin that behalf, the said agreenents were cancelled by the
Appel l ant on 1.6.1990. The nother of Respondent Nos.1 and 2 died.

On or about 31.10.1990, the Respondent Nos. 1 and 2 filed a suit
before the 9th Assistant District Judge, Alipore, against the Appellant for
specific performance of the aforementioned three agreenments, which was
marked as Title Suit No.49 of 1990. In the said suit, the Respondent Nos.1
and 2 herein filed an application for injunction restraining the Appellant
herein fromalienating the suit prenmises. The Appellant filed her witten
obj ection specifying the grounds of cancellation thereof. No reply thereto
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was filed by the Respondent Nos 1 and 2. They filed and application in the
court of 1st Munsif in the said Title Suit No.412 of 1977 for marking the
Appel lant’s aforenentioned witten objection as exhibit to prove
cancel l ation of agreements so as to enable themto contend that the suit
prem ses had vested in the State of West Bengal in terms of the provisions of
the Cal cutta Thi ka Tenancy (Acquisition & Regulation) Act, 1981

According to the Appellant herein such a stand was taken by the

Respondents as exi stence of the said agreenents negated their said defence.
The said witten objection was marked as Ex.-R in the said suit.

It is not in dispute that the said suit was decreed and the nmatter
ultimately canme up before this Court in Cvil Appeal No.2249 of 1999. By
an order dated 18.10.2000, this Court while dismssing the application for
grant of special |eave recorded an undertaking gi ven on behal f of the
Appel l ant herein not to execute the decree passed in Title Suit No.412 of
1977 till the decision of Title Suit No.49 of 1990. Meanwhile, the
Respondent Nos. 3 and 4 herein, who are wi ves of Respondent Nos. 1 and 2
respectively, were permtted to be inpleaded as parties in the suit on the
prem se that they were nom nees in respect of half of their share in the
agreement.

On or about 18.11.2000, an application was filed by the Appell ant
herein before the 9th-Senior Civil Judge, Alipore, purported to be in terns of
Order XIl, Rule 6 of the Code of Civil Procedure (for short, CPC) for
di smissing the said suit for specific performance of contract on the prem se
that by adopting the contention of the Appellant herein that the said
agreements for sale stood cancelled, they have adnmtted the truth of all her
assertions including the one that such cancel l'lati ons of agreenments were
valid. The said suit for specific performance of contract was dism ssed by
the 9th Senior Cvil Judge, Alipore, in terns of Order XII| Rule 6 of CPC
purported to be on admission on the part of the Respondent Nos.1l and 2.
Bei ng aggrieved by and dissatisfied therewith, the Respondent Nos.1 and 2
filed an application for review of the said judgnment and decree and by an
order dated 15.7.2002, the learned 9th Senior Civil Judge allowed the said
review petition which was marked as M-sc. Case No. 1 of 2002, in part,
stating

"Accordingly, | arrive at the conclusion that there
has been an error or conm ssion while passing the
i mpugned order No.179 dated 20.12.2001 of T.S. 49/90 by
omtting to spell out as to whether the earnest npney
shoul d be refunded or forfeited. This is an error on the face
of the record, which can be rectified by passing necessary
order in this regard after hearing both sides. So reviewlies.
Therefore, | hold that the application under Order 47, Rule
1 of the CP.C. is liable to be all owed.

Court fee is paid is correct.

Hence, it is
O der ed

That M sc. Case No. 1/02 is all owed on contest
wi t hout costs. Necessary order will be passed in T.S.
49/ 90 regardi ng re-opening of Order No.179 dated
20.12.2001 of that suit in the light of this
j udgrent / order. "

The Appell ant herein preferred an appeal thereagai nst before the High
Court of Judicature at Calcutta which was marked as First M scel |l aneous
Appeal No. 2817 of 2002. The Respondents also filed an appeal being First
Appeal No. 124 of 2003 before the H gh Court allegedly suppressing the fact
that the decree disnmissing the Title Suit No.49 of 1990 had been partly set
aside on the basis of the review application filed by the Respondents herein.
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The Respondents also filed cross objections in the said First M scell aneous
Appeal No. 2817 of 2002. Admittedly, all the three matters were directed to
be heard anal ogously. By reason of an order dated 31.3.2004, the High
Court allowed the First M scell aneous Appeal No.2817 of 2002 filed by the
Appel | ant herein and di snm ssed the Respondents’ cross objection as not
pressed. However, by the inpugned judgnment dated 22.9.2004, the First

Appeal No. 124 of 2002 filed by the Respondents herein was all owed.

EXECUTI ON PRCCEEDI NG

In the meanwhil e, the Appellant herein had filed an Execution Petition
for executing the decree passed in the said Title Suit No.412 of 1977. The
Respondent Nos. 1 and 2 applied for stay of execution thereof on the ground
that their suit for specific performance of contract had been restored as the
review application filed by themwas in the neanwhile allowed in part. In
view of the fact that the undertaking was given by the Appellant herein, the
Executing Court gave liberty to the parties to approach this Court for
obtaining a clarification as to whether the Appellant’s undertaking subsisted
after dismssal of Title Suit No.49 of 1990. On such an application having
been nade, this Court in Cvil Appeal No.9131 of 2003 by an order dated
18. 11. 2003 (since reported in (2004) 1 SCC 483) allowed the sane,
observing :

"An undertaking of this nature furthernore nust
be construed in favour of the person giving such
undertaking. It should not be stretched too far. A party
gi ving an undertaking i's bound thereby but by reason
thereof, the same cannot be given a nmeani ng whereby the
scope and extent thereof is enlarged.

Had the intention of the parties been that ’'decision
in the suit’ would mean a 'final ‘decision” therein, which
may include final determ nationof the dispute upto this

Court, it could have been stated so specifically.  In our
opi nion, in such an event, a strained neaning will have to
be put which was not the intention of the appellant. " If

that was the intention of the appellant, the question of
this Court’s nmaking observationsto facilitate early
di sposal of the suit would | ose all rel evance.

The Title Suit is pending decision only for a
limted purpose, nanely, for refund of the earnest noney.
The substantive prayer of the respondents for review of
the judgnent and decree passed by the trial court,
therefore, has not been accepted. The court has not
granted a decree for specific performance of the contract.
The question of eviction of the respondents in execution
of the decree passed in Title Suit No 412 of 1977 had
only a direct relationship with the right of the
respondents to continue to possess the tenanted prem ses
in furtherance of their plea of part performance of the
terns and conditions of the agreenment for sale. | Such a
right clained by the respondents herein to continue to
possess the sane on the basis of her independent right in
terns of Section 53-A of the Transfer of Property Act
had been negatived by the court. The respondents cannot
resist their eviction pursuant to or in furtherance of ‘the
decree for eviction passed against themin execution
proceedi ngs thereof."

THI RD PARTY CLAI M :

The Respondent Nos.3 and 4, it may be noticed at this juncture, had

set up a case a fresh agreenent for sale by and between the parties herein
after the death of mother of the plaintiffs (Respondent Nos.1 and 2), Snt.
Couribala Das, on 23.9.1990 in the following terns :

"That thereafter the respondent No.1 and 2 filed an
application under Order VI Rule 17 read with Section .
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151 of the CPC for anmendment of the plaint in their suit
for specific performance/injunction i.e. Title Suit No.49
of 1990 on 2.1.1990. By the said application for

amendnent, respondent No.1 and 2 herein, the applicants
proposed to include the nanes of their w ves as co-
plaintiffs; because in the nmeantine, the nother of the
plaintiff (respondent No.1 and 2) Snt. Gouribal a Das

di ed on 23.9.1990 and eventual |y thereafter whereupon

the petitioner herein upon fresh negotiation and after

all eged cancellation of the earlier agreenents for sale,
once again agreed to sell the entire disputed suit prenises
in favour of all the respondents herein, having 1/4th share
each, and accordingly four nunber of draft deeds of sale
were prepared, which were handed over to the petitioner

and her son, M. Santanu Mikherjee, Advocate Cal cutta

H gh Court for approval and necessary subm ssion before

the I ncone Tax Authorities for obtaining prior clearance

as it was required at the relevant time under the

provi sions for Income Tax Act\ 005"

Despite the same Respondent Nos. 3 and 4 filed application under
Order XXI Rules 95, 97 to 101 read with Section 47 of the Code of Civi
Procedure on the prem se that they were not bound by the decree passed
agai nst Respondent Nos. 1 and 2 and prayed for stay of the execution, but
the Executing Court did not grant any interimstay. The said Msc. Case
No. 52 of 2003 was al so disnissed by an order dated 25.8.2004. Although
the Executing Court ‘all owed the Appellant’s application for issuance of a
wit for delivery of possession;  but the same was not actually issued. As
the Appellant herein filed an-application marked as CO No. 3229 of 2004
before the Calcutta High Court for direction upon the Respondents herein for
i ssuance of such a wit but by reason of the inpugned order dated
14..10.2004, the said application was dism ssed.

The Appellant is, thus, before us.

SUBM SSI ONS :

M. Santanu Mikherjee, |earned counsel appearing on behal f of the

Appel l ant, in assailing the judgnent and order dated 14.10.2004 in Cvi

Appeal No. 39 of 2005, would submit that the High Court commtted a

serious error in entertaining the Respondents’ First Appeal inasmuch as at

the time of filing thereof, the original decree stood nodified internms of the

order passed in the review petition. Reliance, in this connection, has been

pl aced on Gour Krishna Sarkar and Another vs. N | nmadhab Saha and O hers

[ (1922) XXXVI Cal.L.J.484). The |earned counsel would contend that the

Hi gh Court also erred in entertaining the said appeal after passing of the

sai d order dated 15.7.2002 on the prem se that the Respondents coul d appea

in anticipation. Reliance, in this behalf, has been placed on Garikapatti

Veeraya vs. N. Subbai ah Choudhury [(1957) SCR 488]. M. Mikherjee

woul d urge that as rights had accrued to the Appellant in view of the

di sm ssal of the review petition, the Hi gh Court coul d not have allowed the

Respondents to withdraw the review application; once the appeal was filed

by the Appellant against the order dated 15.7.2002 setting aside the decree

passed in the suit for specific performance of contract in part. It was

submitted that the H gh Court even could not have pernmitted the

Respondents to withdraw their review application in view of the fact that the

suit was restored for the limted purpose of considering as to whether the

earnest noney paid by them should be refunded or forfeited. Reliance, in

this connection, has been placed on K. S. Bhoopathy and Gt hers vs. Kokila

and Ohers ((2000) 3 SCR 1168]. In any event, as the Respondents have

filed a cross objection in the said appeal filed by the Appellant herein, the

Hi gh Court erred in reversing the Trial Court’s decree upon its purported
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revival on the Respondents’ withdrawi ng their review application although
they did not prefer any appeal fromit thereafter. Reliance on the said
proposition has been placed on Sushil Kumar Sen vs. State of Bihar [(1975)
3 SCR 942].

The | earned counsel would contend that filing of an application for
grant of inconme tax clearance certificate would not give rise to a new
agreenment and, thus, the H gh Court conmitted a manifest error in holding
that the Appellant is bound thereby. The |earned counsel, in this connection
relied upon Srimathi Indira vs. Income Tax Officer [150 I.T.R 351 and
| mmudi pattamv. Periya, [28 |.A 46].

M. Mikherjee submtted that the judgnent and order dated
20.12. 2001 passed by the learned Trial Court dismssing the Respondents’
suit for specific performance of contract was correct as the Respondents
herei n adopted her contentionin the witten objection filed in the suit that
the agreements stood validly cancelled. Such an adm ssion according to M.
Mukherjee, nust be read as a whol e and having regard to the fact that such
adm ssion on the part of the Respondent made by adoption in one suit
wi t hout  any reservati on was admi ssible in evidence in the other suit.

M. G L. Sanghi, the l'earned senior counsel appearing on behalf of the
Respondents, on the other hand, would contend that the |earned Trial Court
havi ng di sm ssed the suit for specific performance of contract, an appea
t hereagai nst was nmmintainable in terms of Order 96 of CPC. The |earned
counsel submitted that despite the order dated 15.7.2002 granting a limted
review as the suit for specific performance of contract stood dism ssed, no
objection as regard the maintainability of the appeal could be raised by the
Appel lant. M. Sanghi. woul d urge that in any event the appeal becane
mai nt ai nabl e after the reviewpetitioner was permtted to be w thdrawn.

The | earned counsel argued that in view of the fact that the judgnent
and order passed by the learned trial judge purported to be in terms of Rule
XI'l Rule 6 of CPC being per se bad in law, no technicality should be
allowed to come in the way of the Respondents’ right to pursue the suit for
speci fic performance of contract as otherw se the same woul d cause
mani fest injustice to them The learned counsel would further urge that
keeping in viewthe fact that this Court in its judgnent and order dated
18. 11. 2003 i n Rekha Miukherjee (supra) has clearly held that the undertaking
was operative till the decision of the suit, in view of the judgnment and order
dat ed 22.9.2004 passed by the Hi gh Court in First Appeal No. 124 of 2003,
the suit for specific performance of contract being Title Suit No. 49 of 1990
havi ng been revived, the undertaki ng woul d al so revive.

| SSUE :

The primal question which falls for our consideration in these appeal s
is as to whether the Hi gh Court was justified in entertaining /the First Appea
filed by the Respondents herein against the original judgnment and decree
passed in Title Suit No. 49 of 1990 for specific performance of contract.
SCOPE OF REVI EW :

The suit filed by the Respondents for grant of specific performnce of
contract was dismssed. The said decree although was appeal able but in
view of the order dated 15.7.2002, the said decree in its entirety ceased to
operate. Oder XLVII Rule 1 CPC postulates filing of an application by a
person consi dering hinself aggrieved, by a decree or order fromwhich an
appeal is allowed but fromwhich no appeal has been preferred, to file an
application if he desires to obtain a review froma decree passed agai nst him
An appeal during the pendency of the review petition was, therefore, not
mai ntai nable. In terns of Order XLVII Rule 4, the Court nay either reject
or grant an application for review. In case a reviewis rejected, the order
woul d not be appeal abl e whereas an order granting an application may be
objected at once by an appeal fromthe order granting the application or in
an appeal fromthe decree or order finally passed or made in the suit. Rule 8
of Order XLVII of CPC postul ates that when an application for reviewis
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granted, a note thereof shall be nade in the register and the court nmay at
once re-hear the case or nake such order in regard to the re-hearing as it
thinks fit.

I n Hameed Joharan (Dead) and OQthers Vs. Abdul Sal em (Dead) by

LRs. And Others [(2001) 7 SCC 573] whereupon reliance has been placed
by the Respondents, this Court while interpreting the provisions of Article
136 of the Limtation Act observed:

"34. Be it noted that the |egislature cannot be subservient

to any personal whimor caprice. In any event, furnishing

of engrossed stanp paper for the drawing up of the

decree cannot but be ascribed to be a mnisterial act,

whi ch cannot possibly put under suspension a |egislative

mandate. Since no conditions are attached to the decree

and the sanme has been passed declaring the shares of the

parties finally, the Court is not required to deal with the

matter any further - what has to be done - has been done.

The test thus should be - has the Court left out something

for being adjudicated at a later point of time or is the

decree contingent upon the happening of an event - i.e. to
say the Court by its own order postpones the
enforceability of the order - -in the event of there being no

post ponenent by a specific order of the Court, there

bei ng a suspensi on of the decree bei ng unenforceable

woul d not arise. As a matter of fact, the very definition of
decree in Section 2(2) of the Gvil Procedure Code | ends
credence to the observations as above since the termis
nmeant to be "conclusive determination of the rights of the
parties"."

I n Ratansi ngh Vs. Vijaysingh and Ghers [(2001) 1 SCC 469] it was
held that in order that a decision should become a decree there nust be an
adjudication in a suit wherein the rights of the parties as regard all or any of
the matters in controversy in the suit nust have been determni ned and such
determination nust be conclusive in nature.

The sai d decisions are not applicable in the instant case.

From a bare perusal of the order dated 15.7.2002  passed by the

learned trial judge in Msc. Case No.1 of 2002, it would be evident that he
had arrived at a conclusion that there had been an error or om ssion had
crept in the judgnent dated 20.12.2001 as he had omtted to spell out as to
whet her the earnest noney shoul d be refunded or forfeited. ~The | earned

Judge found that there was an error on the face of ~record which could be
rectified by passing the necessary order in that regard after hearing both the
sides. He, therefore, while upholding that the review petition was

mai nt ai nabl e all owed the said application under Order XLVII Rule /1 CPC.

He had thereafter passed an order restoring the Title Suit No.49 of 1990 to
its original file and nunber by order dated 15.7.2002.

In view of the aforenentioned order, the original decree dated
20.12,2001 did not survive.

MAI NTAI NABI LI TY OF APPEAL

An appeal preferred against the said order dated 15.7.2002 by the
Appel | ant herein was nmaintainable in terns of Order 47 Rule 7 CPC.
However, no cross objection was maintai nable at the instance of the
Respondent s.

The Respondents before the H gh Court did not file any application
for withdrawing the review petition. Had such an application been filed, the
Hi gh Court woul d have applied its nind as regard exi stence of the grounds
therefor. Such application of mind on the part of the Hi gh Curt was
imperative as in the meantine a third party interest was created.
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In K. S. Bhoopathy (supra), this Court held

"The provision in Order XXIll Rule 1 CPCis an
exception to the conmon | aw principle of non-suit.
Therefore on principle an application by a plaintiff under
sub-rule (3) cannot be treated on par with an application
by himin exercise of the absolute liberty given to him
under sub-rule 1. In the fornmer it is actually a prayer for
concession fromthe court after satisfying the court
regardi ng exi stences of the circunstances justifying the
grant of such concession. No doubt, the grant of |eave
envi saged in sub-rule (3) of Rule 1 is at the discretion of
the court but such discretion is to be exercised by the
court with caution and circunspection. The |egislative
policy in the matter of exercise of discretion is clear from
the provisions of sub-rule(3) in which two alternatives
are provided; (1) where the court is satisfied that a suit
must fail by reason of some formal defect, and the other
where the court is satisfied that there are sufficient
grounds flor-allowing the plaintiff to institute a fresh suit
for the subject-matter of a suit - or part of a claim C ause
(b) of sub-rule (3) contains the nandate to the court that
it must be satisfied about the sufficiency of the grounds
for allowing the plaintiff to institute a fresh suit for the
sane claimor part of the claimon the sane cause of
action. The court is to discharge the duty nandated under
the provision of the Code on taking into consideration al
rel evant aspects of the matter including the desirability of
permtting the party to start a fresh round of litigation on
the sanme cause of action. This becomes all the nore
important in a case where the application under O der
XXI'l'l Rule 1 is filed by the plaintiff at the stage of
appeal. Grant of |eave in such a case would result in the
unsuccessful plaintiff to avoid the decree or decrees
agai nst himand seek a fresh adjudi cation of the
controversy on a clean slate. It may also result in the
contesting defendant |osing the advantage of adjudication
of the dispute by the court or courts bel ow. G ant of
perm ssion for withdrawal of a suit with |eave to file a
fresh suit may also result in annul nent of a right vested
in the defendant or even a third party. The
appel | at e/ second appel l ate court should apply its mnd to
the case with a viewto ensure strict conpliance withthe
conditions prescribed in Oder XXIll Rule 1(3) CPC for
exerci se of the discretionary power in permtting the suit
with [eave to file a fresh suit on the sane cause of action.
Yet another reason in support of this viewis that
wi thdrawal of a suit at the appellate/second appellate
stage results in wastage of public time of courts which'is
of considerable inportance in the present tine in view of
| arge accunul ation of cases in |ower courts and
i nordi nate delay in disposal of the cases."

Before the High Court, the cross objection filed by the Respondents
was not pressed. The appeal preferred by the Appellant herein was all owed.
It was, therefore, stricto sensu not a case where a prayer was nade for
wi t hdrawi ng the application for review so as to render the decree w de open
to challenge in an appeal under Section 96 CPC. A Respondent may
concede that the appeal filed by the Appellant may be allowed or his cross-
obj ections may be dismssed but if he intends to withdraw his suit or review
application and that too at the appellate stage, he nmust nake out proper
grounds therfor so as to enable the court to apply its own nind thereupon
Order 23 Rule 1 CPC confers a discretionary jurisdiction on the court.

Al though Order 23 Rule 1 ipso facto is not applicable to a review petition
the principles anal ogous thereto would be, in ternms whereof an order
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directing withdrawal of such a suit or abandonnent of part of claimnmay be

al l owed only when the court is satisfied that one or the other conditions
specified in sub-rule (3) of Rule 1 are satisfied. |In terns of the sub-rule (4)
thereof, the plaintiff shall be liable for such cost as the court may award and
shal |l be precluded frominstituting any fresh suit in respect of such subject
matter or such part of the claim

Such an application in the peculiar facts and circunstances of the case
even m ght not have been entertained by the H gh Court.

In Sushil Kumar Sen (supra), Mathew J considered the effect of
all owi ng an application for review of a decree holding that the same would
amount to vacating the decree passed, stating
"2. It is well settled that the effect of allow ng an
application for review of a decree is to vacate the decree
passed. The decree that is subsequently passed on review,
whet her it nodifies, reverses or confirns the decree
originally passed, isa new decree superseding the
original one (see Nibaran Chandra Si kdar v. Abdu
Haki m (AI'R 1928 Cal 418), Kanhaiya Lal v. Bal deo
Prasad (I'LR (1906) 28 Al 240), Brijbasi Lal v. Salig
Ram (I LR (1912) 34 Al 282) and Pyari Mhan Kundu v.

Kalu Khan (ILR (1917) 44 Cal 1011 : 41 IC 497).

3. The respondent di'd not file any appeal fromthe decree
dat ed August 18, 1961 awardi ng conpensation for the

| and acquired at the rate of Rs. 200 per katha. On the

ot her hand, it sought for a review of that decree and
succeeded in getting the decree vacated. Wen it filed
Appeal No. 81 of 1962, before the Hi gh Court, it could
not have filed an appeal agai nst the decree dated August
18, 1961 passed by the Additional District Judge as at
that tinme that decree had al ready been superseded by the
decree dated Septenber 26, 1961 passed after review, So
the appeal filed by the respondent before the Hi gh Court
could only be an appeal agai nst the decree passed after
review. Wien the H gh Court came to-the conclusion that
the Additional District Judge went wong in allow ng the
review, it should have allowed the cross appeal. Since no
appeal was preferred by the respondent agai nst the decree
passed on August 18, 1961, awardi ng conpensation for

the land at the rate of Rs. 200 per katha, that decree
becanme final. The respondent nmade no attenpt to file an
appeal agai nst that decree when the H gh Court found

that the review was wongly allowed on the basis that the
decree revived and cane into life again."

Qur attention has been drawn to the follow ng regretful concurring
opi nion of Krishna lyer, J. by M. Sangh

"The processual |aw so dom nates in certain

systens as to overpower substantive rights and

substantial justice. The humanist rule that procedure

shoul d be the handmai d, not the m stress, of |egal justice

conpel s consi deration of vesting a residuary power in

judges to act ex debito justiciae where the tragi c seque

ot herwi se woul d be wholly inequitable. In the present

case, al nost every step a reasonable litigant could take

was taken by the State to chall enge the extraordinary

increase in the rate of conpensati on awarded by the civi

court. And, by hindsight, one finds that the very success

in the review application and at the appell ate stage has

proved a disaster to the party My be, Governnent

m ght have successfully attacked the increase awarded in

appeal , produci ng the additional evidence there. But

maybes have no place in the nercil ess consequence of
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vital procedural flaws\005"

but this Court is bound by the ratio \026 decidendi of a decision and not mnere
observati ons.

It is interesting to note that although the |earned judge hoped that the
Parl i ament woul d consider the wi sdom of making the judge, the ultinmate
guardi an of justice by a conprehensive, though guardedly worded,

provi sions where the hindrance to rightful relief relates to infirmties, even
serious sounding in procedural |aw but the Parliament has failed to respond

t her et 0.

The doctrine of eclipsehas no application in a case of this nature. An

appeal preferred in terns of Section 96 CPC nmust conformto the

requi renments contained in Order-41 thereof. An appeal at the time of its
filing woul d ei ther be maintainable or woul d not be. The H gh Court, wth
respect, was not correct in holding that such an appeal could be filed in
anticipation. If such a procedure is contenplated in the |aw; the Respondents
herein mght not have filed the substantive appeal or would have prayed for

wi t hdrawal of the review application before the trial court itself. Having
filed a review application on | egal advice and having succeeded therein in
part, it was not open to-it to prefer an appeal against the entire decree dated
20.12. 2001 whereby the suit in its entirety was dism ssed. The Respondents
could have only preferred appeal only fromthat part of the decree in respect
wher eof review was not granted. |In asuit for specific performance of

contract, a prayer in the alternativeis ordinarily made to the effect that in the
event the court declines to grant a decree for specific perfornmance of

contract, it may direct refund of the earnest noney with interest.

The right of reviewis a statutory right. Such right can be invoked if

the conditions therefor are fulfilled: So-is a right of appeal. A right of
review and right to appeal stand on different footings although some grounds
may be overlapping. |If a reviewis granted, the decree stands nodified but

such nodification of a decree is not an ancillary or a suppl enenta
proceeding so as to be revived upon setting aside the decree granting review.

In Gari kapatti Veeraya (supra), this Court held

"Consi dering the question on principle, an appea

is a proceeding by which the correctness of the decision

of an inferior court is challenged before a superior court.
A right of appeal therefore can arise by its very nature
only when a decision by which a litigant is aggrieved is
given, and it sounds praradoxical to say that it arises even
before judgnment in the case is pronounced\ 005"

In Gour Krishna Sarkar (supra), Asutosh Mokerjee, J. speakingfor a
Di vi si on Bench opined that the Court is conpetent to deternine whether
when a review is granted, the case should be re-opened in part or inits
entirety, and that the view cannot be supported on principlethat whenever an
application for reviewis granted, the entire case nust of necessity be
reopened and re-consi dered. It was observed that when a review is nade,
the original decree ceases to exist as a result of the decision of the judge to
grant the application for review

We are, therefore, of the opinion that the High Curt was not correct in
hol ding that the First Appeal filed by the Respondents was naintai nabl e.
This order may cause injustice to the Respondents but it is their own
creation. This Court despite synmpathy, as was in the case of Sushil Kunar
Jain (supra) cannot hold in their favour ignoring the binding precedents.

www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 410 $5ge 10 of 10

The Respondents herein cannot take advantage of their own m stake.

They had furthernore been taking inconsistent and contradi ctory stands.

They had cl ai med possession of the suit prem ses as a tenant in furtherance
of a part performance of contract in terms of Section 53-A of the Transfer of
Property Act and also the title having vested in the State of Wst Bengal in
terns of the Cal cutta Thi ka Tenancy (Acquisition & Regulation) Act, 1981

For the views we have taken, it is not necessary for us to go into the
| arger question as to whether the suit itself could have been dism ssed in
terns of Order 12, Rule 6 of the CPC or not.

EXECUTI ON CASE :

In view of the aforenentioned findings, the decree passed in Title Suit

No. 49 of 1990 having regard to our decision in Gvil Appeal No.9131 of

2003 reported in (2004) 1 SCC 483, the decree has becone enforceable.

The submi ssion of M. Sanghi to.the effect that the undertaking given by the
Respondents has revived is stated to be rejected. The undertaking given by
the Appel l'ant i s anal ogous to an interlocutory injunction restraining her from
executing the decree till the Respondents’ suit for specific perfornmance was
decided by thetrial court-as this Court held that the said undertaking cannot
be revived after the party giving it has been rel eased therefrom [See Cutler
vs. Wandsworth StadiumLtd. [(1945) 1 All E R 103]

CONCLUSI ON
For the reasons aforenentioned, the inpugned judgnents cannot be
sust ai ned which are set aside accordingly. The appeals are all owed.

However, in the facts and circunstance of the case, there shall be no order as
to costs.
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