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The primary question involved in this appeal is whether
the anount received by the respondent-assessee on surrender
of tenancy rights is liableto capital gains tax under Section 45
of the Income tax Act, 1961. The assessment year in question
is 1987-88. The | ease agreenent was entered in 1959 for 50
years under which an annual rent was paid by the |lessee to the

| essor. The | ease would have continued till 2009. During the
rel evant previous year, in March 1986, the respondent
surrendered its tenancy right toits |essor prematurely. In

consi deration for such premature term nation, the |essor paid
the | essee a sum of Rs. 35 |akhs.

In the assessee’s return the sumof Rs.35 lakhs had been
credited to its reserve and surplus account. This was disall owed
by the Assessing O ficer who held that the anount of
Rs. 35 | akhs was taxable as "income from other sources" under
Section 10(3) read with Section 56. The assessee appealed to
the Conmi ssioner of |Incone Tax (Appeals) who cane to the
concl usion that the assessee was |iable to pay capital gains on
the anobunt of Rs. 35 | akh after deducting an amount of Rs.7
| akhs as the cost of acquisition. The Conm ssioner had
determi ned the cost of acquisition at Rs. 7 |akhs on the basis of
the market value of the property as on 1.4.1974. Both the
Departnent and the assessee chal |l enged the decision of the
Comm ssi oner before the Tribunal

The Tribunal relied upon the decision of this Court in
Commi ssioner of Income Tax V. Srinivasa Setty 128 |ITR
294 = (1981) 2 SCC 460 as well as the amendment to Section
55(2) of the Act in 1995 and held that the assessee di d not
i ncur any cost to acquire the | easehold rights and that if at al
any cost had been incurred it was incapable of being
ascertai ned. It was therefore held that since the capital gains
could not be conputed as envisaged in Section 48 of the
I ncome Tax Act, therefore capital gains earned by the assessee
if any was not exigible to tax.

The Departnent preferred an appeal before the Hi gh
Court. The Hi gh Court dismssed the appeal. Being aggrieved
by the decision of the High Court, this further appeal has been
preferred by the Departnent.

The Department has contended that the surrender val ue
of the tenancy rights was chargeable to capital gains under
Section 45 of the Act. If not, it was liable to be taxed as
"incone from other sources’ under Section 10(3) read with
Section 56 of the Act.

Section 2(24)(vi) defines 'income’ as including
capi tal gains chargeabl e under Section 45". Section 45

any
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provides that any profits or gains arising fromthe transfer of a

capital asset effected in the previous year is chargeable to

i ncomre tax under the head 'capital gains’ and is deened to be

the incone of the previous year in which the transfer took

pl ace, subject to certain exceptions which are not material in

this case. Section 48 provides for the node of conputation of

i ncomre chargeabl e under the head 'capital gains’. The nethod

of conmputation prescribed is by deducting fromthe full val ue of

the consideration received or accruing as a result of the transfer

of the capital asset, certain prescribed anmounts including the

cost of acquisition of the assets and the cost of any

i mprovenent thereto.

That the tenancy right is a capital asset, the surrender of

the tenancy right is a "transfer" and the consideration received

therefore a capital receipt within the neaning of Section 45 has

not been questioned before-us and nust in any event be taken

to be concluded by the decision of this Court in A GCasper v.

Conmi ssi oner of Incone Tax . Normally the consideration

woul d t herefore be subjected to capital gains under Section 45.
I'n 1981 this Court in Conmissioner of |ncome Tax V.

B.C. Srinivasa Setty heldthat all transactions enconpassed

by Section 45 nust fall wi thin the conmputation provisions of

Section 48. |If the conputation as provided under Section 48
could not be applied to a particular transaction, it nust be
regarded as "never i ntended by Section 45 to be the subject of
the charge". In that case, the Court was considering whether a

firmwas liable to pay capital gains on the sale of its goodwill to
another firm The Court found that the consideration received
for the sale of goodw |l could not be subjected to capital gains
because the cost of its acquisition was inherently incapable of
bei ng determ ned. Pathak J. as his Lordship then was,

speaking for the Court said:

"What is contenplated is an asset in the

acquisition of which it is possible to envisage

a cost. The intent goes to the nature and

character of the asset, that it is an asset which

possesses the inherent quality of ‘being

avai | abl e on the expenditure of noney to a

person seeking to acquire it. It is.immuaterial

that although the asset belongs to such a

class it may, on the facts of a certain case, be

acquired wi thout the paynment of noney."

In other words, an asset which is capable of acquisitionat

a cost would be included within the provisions pertaining to the
head 'capital gains’ as opposed to assets in the acquisition of
whi ch no cost at all can be conceived. The principle
propounded in Srinivasa Setty has been foll owed by severa
Hi gh Courts with reference to the consideration received on
surrender of tenancy rights. [See: Anpbng others Bawa Shiv
Charan Singh Vs. Comm ssioner of Income Tax, Delhi (1984)
149 I TR 29; The Conmi ssi oner of Incone Tax Vs. Mangtu Ram
Jai puria (1991) 192 I TR 533(Cal.); Conm ssioner of Incone
Tax Vs. Joy lce Cream (Bang) Pvt. Ltd. (1993) 2001 ITR
895(Kar.) Conmi ssioner of |Incone Tax Vs. Markapakul a
Aganmma (1987) 165 | TR 386 (A . P.); Comm ssioner of |ncome
Tax Vs. Merchandisers (P) Ltd. (1990) 182 ITR 107) (Ker.)] . In
all these decisions the several High Courts held that if the cost
of acquisition of tenancy rights cannot be determ ned, the
consi deration received by reason of surrender of such tenancy
rights could not be subjected to capital gains.

According to a Circular issued by the Central Board of
Direct Taxes it was to nmeet the situation created by the
decision in Srinivasa Setty and the subsequent deci sions of
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the Hi gh Court that the Finance Act 1994 anended Section 55

(2) to provide that the cost of acquisition of inter-alia a tenancy
right would be taken as nil. By this anendnent, the judicia
interpretation put on capital assets for the purposes of the
provisions relating to capital gains was nmet. In other words the
cost of acquisition would be taken as determ nable but the rate
woul d be nil.

The anmendnent took effect from 1st April 1995 and

accordingly applied in relation to the assessnment year 1995-96

and subsequent years. But till that anendnment in 1995, and
therefore covering the Assessnent Year in question, the |law as
perceived by the Departnent was that if the cost of acquisition

of a capital asset could not in fact be determ ned, the transfer of
such capital asset would not attract capital gains. The

appel | ant now says that Srinivasa Setty’'s case woul d have no
application because a tenancy right cannot be equated with
goodwi I I . As far as goodw Il is concerned, it is inpossible to
speci fy a date on which the acquisition may be said to have

taken place. It is built up over a period of tinme. Diverse factors
whi ch cannot be quantified in nonetary terns nay go into the
bui | di ng of the goodw ||, sone tangible sonme intangible. It is
contended that a tenancy right is not a capital asset of such a
nature that the actual cost on acquisition could not be
ascertained as a natural 1egal corollary.

W agree. A tenancy right is acquired with reference to
a particular date. It is also possible that it my be acquired at a
cost. It is ultimtely a question of fact. In A R Krishnanurthy

and Ors. v. Commissioner of |ncome Tax, Madras (1989)

176 | TR 417 this Court held that it cannot be said conceptually
that there is no cost of acquisition of the grant of the lease. It
held that the cost of acquisition of |easehold rights can be
determ ned. |In the present case however, the Departnent’s

stand before the Hi gh Court was that the cost of acquisition of
the tenancy was incapabl e of being ascertained. In view of the
stand taken by the Departnent before the H gh Court, we

uphol d the decision of the Hi gh Court on this issue.

Were it not for the inability to conpute the cost of
acqui sition under Section 48, there is, as we have said, no
doubt that a nonthly tenancy or |easehold right i's a capita
asset and that the anobunt receipt on its surrender was a capita
recei pt. But because we have held that Section 45 cannot be
applied, it is not open to the Departnment to inpose tax on such
capital receipt by the assessee under any other Section. This
Court, as early as in 1957 had, in United Conmercial Bank
Ltd. V. Conmi ssioner of Incone Tax Ltd., West Benga
(1957) 32 ITR 688, held that the heads of income provided for
in the Sections of the Income Tax Act, 1922 are mutually
excl usive and where any itemof inconme falls specifically under
one head, it has to be charged under that head and no ot her
In other words, incone derived fromdifferent sources falling
under a specific head has to be conputed for the purposes of
taxation in the nanner provided by the appropriate Section and
no other. It has been further held by this Court in East India
Housi ng and Land Devel opment Trust Ltd. V.

Conmi ssi oner of |Incone Tax, West Bengal (1961) 42 |ITR

49 that if the income froma source falls within a specific head,
the fact that it may indirectly be covered by an another head
wi Il not make the income taxable under the latter head. (See

al so: Commi ssioner of Income Tax Vs. Chugandas and

Co. (1964) 55 I TR 17).

Section 14 of the Incone Tax Act 1961 as it stood at the
relevant time simlarly provided that "all incone shall for the
pur poses of charge of incone tax and conputation of tota
i ncone be classified under six heads of incone," nanely;

(A Sal ari es;
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(B) Interest on Securities;

(O I ncome from house property;

(D Profits and gai ns and busi ness or profession

(EB) Capital gains;

(F) I ncome from ot her sources unless otherw se, provided in
the Act.

Section 56 provides for the chargeability of income of
every kind which has not to be excluded fromthe total incone
under the Act, only if it is not chargeable to incone tax under
any of the heads specified in Section 14 itens Ato E
Therefore, if the incone is included under any one of the
heads, it cannot be brought to tax under the residuary
provi sions of Section 56.

There is no dispute that a tenancy right is a capital asset
the surrender of which would attract Section 45 so that the
val ue recei ved woul d be a capital receipt and assessable if at
all only under ItemE of Section 14. That being so, it cannot be
treated as a casual or non recurring receipt under Section 10(3)
and be subjected totax under Section 56. The argunent of the
appel l ant. _that even if the inconme cannot be chargeabl e under
Section 45, because of the inapplicability of the conputation

provi ded under Section 48, it could still inmpose tax under the
residuary head is thus unacceptabl e. If the income cannot be
taxed under Section 45, it cannot be taxed at all. (See: S G

Mercantile Corporation (P) Ltd. Vs. Comm ssioner of Incone

Tax, Calcutta (1972) 83 ITR 700).

Furthernore, it would be illogical and -against the

| anguage of Section 56 to hold that everything that is exenpted
fromcapital gains by statute coul d be taxed as a casual or non
recurring recei pt under Section 10(3) read with Section 56. W
are fortified in our view by a simlar argunent being rejected in
Nal i ni kant Ambal al Mody Vs. S. A L. Narayan Row CI T

(1966) 61 | TR 428, 432, 435.

The appeal is accordingly dismssed without any order as

to costs.
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