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CJI R C Lahoti, G P. Mathur P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT

G P. MATHUR J.

1. In view of difference of opinion between two | earned Judges, the
present appeal was placed for hearing before this |larger Bench and the issue
i nvol ved i s whether an appeal preferred under Section 20 of the Tripura
Bui | di ngs (Lease and '/Rent Control) Act, 1975 (hereinafter referred to as 'the
Act’) without paynent to the landlord or deposit with the appellate court al
arrears of rent adnmitted by the tenant to be due is not maintainable and is
liable to be rejected on that ground al one.

2. Respondent No. 1 \026 Gouranga Chandra Dey filed an eviction petition
under Section 12 of the Act on the ground of bona fide requirenent and al so
default in paynment of rent. The appellant-tenant contested the petition
taking various pleas. The Rent Control Court, after appraisal of evidence on
record, recorded a finding that the plea raised by the landl ord regarding bona
fide requirement of the prem ses was not established, but the appellants were
defaulters in paynent of rent and accordingly passed an order directing their
eviction and for handi ng over possession of the prem ses in question to
respondent No. 1. The appellants preferred an appeal 'agai nst the decision of
the Rent Control Court, but the sane was dismissed by Cvil Judge (Senior

Di vi sion), West Tripura, on the ground that as the appellants had failed to
deposit the arrears of rent as directed by the Rent Control Court,; the appea
preferred by them was not naintainable in view of Section 13(1) of the Act.
Thereafter the appellants preferred a Revision Petition before the District
Judge which was allowed and the order of Cwvil Judge (Senior Division) was
set aside and the appeal was remanded for consideration on nmerits. —Feeling
aggrieved, respondent No.1l filed a petition under Article 226 of the
Constitution before the Gauhati H gh Court. The |earned Single Judge who
heard the petition was of the opinion that in view of the decision of the
Suprenme Court in Chinnanma vs. Gopal an and others 1995/ (6) SCC 491 an
earlier Division Bench decision of Gauhati H gh Court ' in Binapani Roy &

Os vs. State of Tripura and others 1994 (1) GLR 98 required

reconsi deration by a | arger Bench. Thereafter the petition was heard by a

Di vi si on Bench which cane to the conclusion that the decision of this Court

i n Channamma vs. CGopal an and others (supra) did not touch the controversy

in dispute and accordingly the earlier decision rendered by the said High
Court in Binapani Roy's case (supra) did not require reconsideration. It was
further held that an appeal against an order under Section 12 of the Act was
not competent unless the provisions of Section 13(1) of the Act were

conplied with and, accordingly, the reference to the | arger Bench made by

the | earned Single Judge was declined |l eaving the natter to be heard on
nerits by the |l earned Single Judge.

3. The appellants filed a Special Leave Petition against the decision of
the H gh Court which, after grant of |eave, was heard by a bench of two .
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| earned Judges. Shivaraj V. Patil, J held that in view of Section 13(1) of the
Act, before a tenant prefers an appeal under Section 20 agai nst an order of

evi cti on made agai nst hi munder Section 12 of the Act, he nmust either pay to
the landlord or deposit with the Rent Control Court all arrears of rent in view
of explicit |anguage used in Section 13(1) of the Act. However, D. M

Dhar madhi kari, J. held that a tenant can file or present a nenorandum of

appeal in accordance with sub-section (1) of Section 20 of the Act, but unti
and unl ess he seeks an order fromthe appellate authority in accordance with
sub-section (2) of Section 13 and makes deposit of all arrears of rent and
continues to pay future rent in the manner and within the time directed by

the appellate authority, he would not be entitled to prosecute the appeal and
obtain any interimor final relief against the order of the Rent Control Court
as is contenplated in sub-sections (2) & (3) respectively of the said Section

4, In order to appreciate the contentions raised by |earned counsel for the
parties, it will be convenient to set out Sections 13 and 20 of the Act which
are relevant for the decision of the controversy.

"Section 13(1) :~ No tenant against whom an application for

evi cti on has been nmade by a | andl ord under section 12 shall be
entitled to contest the application before the Rent Control Court
under that section, or to prefer an appeal under section 20

agai nst any order made by the Rent Control Court on the
application, unless he has paid or pays to the |andlord, or
deposits with the Rent Control Court or the appellate authority,
as the case may be, all arrears of rent adnitted by the tenant to
be due, in respect of the building up to the date of paynent or
deposit, and continues to pay or to deposit any rent which nmay
subsequent |y becone due in respect of the building, until the
term nation of the proceedi ngs before the Rent Control Court or
the appellate authority, as the case may be.

(2) The deposit under sub-section (1) shall be nmade within

such time as the Rent Control Court may fix and in such

manner as nmay be prescribed and shall be acconpanied by the

fee prescribed for the service of notice referred to in sub-section

(4).

Provided that the tine fixed by the Rent Control Court

for the deposit of the arrears of rent shall not be | ess than forty
five days fromthe date of the order and the time fixed for the
deposit of rent which subsequently accrues due shall not be |ess
than two weeks fromthe date on which the rent becones due.

(3) If any tenant fails to pay or to deposit the rent as
aforesaid, the Rent Control Court or the appellate authority, as
the case may be, shall, unless the tenant shows sufficient cause

to the contrary, stop all further proceedi ngs and nake an order
directing the tenant to put the landlord in possession of the
bui | di ng.

(4) When any deposit is made under sub-section(l), the Rent
Control Court or the appellate authority, as the case may be,
shal | cause notice of the deposit to be served on the llandlord in
the prescribed manner, and the anpbunt deposited may, subject

to such conditions as may be prescribed, be withdrawn by the

| andl ord on application made by himto the Rent Control Court

or the appellate authority in that behalf.

Section 20(1)(a) : The State Governnent nmay, by general or
special order notified in the Oficial Gazette, confer on such
officers and authorities not below the rank of a subordinate
judge the powers of appellate authorities for the purposes of
this Act in such areas or in such classes as may be specified in
the order.
www.taxcode.in




http://JUDIS.NIC. IN supreVe GaserCéatiqna(2017) taxcode.in 418 SCpage 3 of

(b) Any person aggrieved by an order passed by the Rent
Control Court may, within thirty days fromthe date of such
order, prefer an appeal in witing to the appellate authority
havi ng juri sdiction.

Note : In conmputing the thirty days in this clause, the tine taken
to obtain a certified copy of the order appeal ed agai nst shall be
excl uded.

(2) On such appeal being preferred, the appellate authority
may order stay of further proceedings in the matter pending
deci si on on the appeal

(3) the appellate authority shall call for the records of the
case from Rent Control Court and after giving the parties an
opportunity of being heard, and.if necessary, after making such
further inquiry as it thinks fit, either directly or through the
Rent Control Court, shall decide the appeal

Expl anation : The appellate authority may, while confirm ng

the order of eviction passed by the Rent Control Court, grant an
extension of tinme to the tenant for putting the landlord in
possessi on of the buil di ng.

(4) The appel late authority shall have all the powers of the
Rent Control Court including the fixing of arrears of rent.

(5) the decision of the appellate authority, and subject to
such decision, an order of the Rent Control Court shall be fina
and shall not be liable to be called in question in any court of
| aw, except as provided in Section 22."

5. Shri A K Ganguli, |earned senior counsel for the appellants has
submtted that Section 20 of the Act which is a provision for preferring an
appeal against the order of the Rent Control Court does not |ay down that
paynment or deposit of all admitted arrears of rent i's a condition precedent for
preferring an appeal. In view of the clear nandate of sub-section (4) of
Section 20 that the appellate court shall have all the power of Rent Contro
Court including fixing of arrears of rent, and having regard'to the scheme
contained in sub-sections (2) & (3) of Section 13 of the Act, the appellate
authority can not only quantify the arrears of rent, but alsothetime limt for
depositing the sane. The appellate authority has been expressly conferred
power under sub-section (3) of Section 13 to grant further tinme or to
condone the default in making the deposit on sufficient cause being shown
and, therefore, an appeal preferred w thout maki ng the requisite deposit
cannot be held to be not nmaintainable and is not liable to be rejected
strai ghtaway on that ground alone. Learned counsel has al so submtted that
the nere filing of the appeal w thout payment or making the deposit by itself
does not cause any prejudice to the landlord inasmuch as it will always be
open to the appellate authority not to proceed with-the hearing of the appea
or to pass any interimorder in favour of the tenant-appellant until the
requi site paynent or deposit has been made. Learned counsel for the
respondent (| andl ord) has, on the other hand, submitted that no litigant has
any inherent right of appeal in any cause. The right of appeal is a creature of
the statute and it is always open to the legislature to provide or |lay down the
condition subject to which alone an appeal nay be preferred. In this
connection | earned counsel has drawn anal ogy from sone taxi ng statutes
whi ch require deposit of admtted amount of tax and al so Section 173 of
Mot or Vehicles Act for entertaining the appeal. He has further submtted
that the | anguage of the statute is clear and unanbi guous and on a plain
| anguage thereof, the paynment or deposit of admitted anpbunt of rent by the
tenant is a condition precedent for preferring an appeal and in absence of
such payment or deposit, the appeal would be inconpetent and is liable to be
rej ected.
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6. Clause (b) of sub-section (1) of Section 20 provides that any person
aggrieved by an order passed by the Rent Control Court may, within thirty
days fromthe date of such order, prefer an appeal in witing to the appellate
authority having jurisdiction. Sub-section (4) of Section 20 specifically
provides that the appellate authority shall have all the powers of the Rent
Control Court including the fixing of arrears of rent. Section 13 is a genera
provi si on which applies both during the pendency of eviction proceedings
under Section 12 of the Act before the Rent Control Court and also to
proceedi ngs before an appellate authority in an appeal under Section 20 of
the Act. Sub-section (1) of Section 13 lays down that any tenant agai nst
whom an application for eviction has been nade by a | andl ord shall not be
entitled to contest the application before the Rent Control Court or to prefer
an appeal under Section 20 against any order made by the said Court unless

he has paid or pays to the |andlord or deposits with the Rent Control Court
or the appellate authority, as the case may be, all arrears of rent, admtted by
the tenant to be due and continues to pay or deposit any rent which may
subsequent |y becone due in respect of the building in question until the

term nation of the proceedings before the Rent Control Court or the
appel | ate authority, as the case may be. The expression "all arrears of rent
adnmtted by the tenant to be due", if interpreted literally, would nean that
unl ess the tenant specifically admts any arrears of rent to be due to the

| andl ord, the condition to make the paynent of arrears of rent in order to
contest the original proceedings before the Rent Control Court or to prefer
an appeal as provided under Section 13 of the Act would not arise. The

Hi gh Court in Binapani Roy’'s case (supra) has held that giving litera

neaning to the words " admitted by the tenant to be due" would frustrate the
provi sions of Section 13 of the Act and nmke the sane nugatory or otiose.

The obj ect of sub-section (1) of Section 13 of the Act is to avoid litigation
for realization of arrears of rent which is likely to accumul ate during the
course of litigation, which nay be a long period and also to deter the tenant
fromresorting to an unfair practice touse and occupy the tenanted prenises
wi t hout paynent of any rent so long as the litigation continues. The High
Court was of the opinion that the reasonabl e nmeaning of the words "admtted
by the tenant to be due" is theinference of admi ssion fromthe material on
record. |If the material on record prima facie discloses the adm ssion of

rel ationship of landlord and tenant and the rate of 'nonthly rent payable, the
tenant would be required to pay or deposit arrears of rent and continue
paynment of current rent during the pendency of the litigation, as enjoined
under Section 13 of the Act. Dharmadhikari, J. has expressed his

concurrence with the aforesaid view taken by the Division Bench of the
Gauhati Hi gh Court in the case of Binapani Roy (supra). W are also of the
opi nion that the view taken by the Division Bench of the High Court on this
point is perfectly sound as giving a literal nmeaning to the expression "al
arrears of rent admtted by the tenant to be due” nmay defeat the very object
of enacting Section 13 of the Act and an unscrupul ous tenant may continue

to enjoy the premi ses wthout payment of any .rent to the |andlord by
protracting the litigation and the landlord nay have to wait till the fina
deci sion of the case to recover his dues by taking execution proceedings.

7. Sub-section (2) of Section 13 provides that a deposit under sub-

section (1) shall be made within such tine as the Rent Control Court nay

fix. The proviso appended to this sub-section shows that the tine fixed by

the Rent Control Court for the deposit of arrears of rent shall be within forty

five days fromthe date of the order and the tinme fixed for the deposit of rent

whi ch subsequently accrues due shall not be | ess than two weeks fromthe

dat e on which the rent becones due. Sub-section (3) of Section 13 |ays

down that if any tenant fails to pay or to deposit the rent as provided in sub-

section (1), the Rent Control Court or the appellate authority, as the case

may be, shall, unless the tenant shows sufficient cause to the contrary, stop

all further proceedings and nake an order directing the tenant to put the

Il andl ord in possession of the building. The effect of sub-section (3)

therefore, is that if the tenant does not conply with the requirenent of sub-

section (1) the Rent Control Court or the appellate authority as the case may

be, shall stop further proceedings and direct the tenant to put the landlord in
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possessi on of the building. However, a discretion has been conferred upon
the Rent Control Court or the appellate authority not to pass such an order
i.e. of stopping further proceedings and directing the tenant to put the

[ andl ord in possession of the building, if the tenant shows sufficient cause
for not having complied with the requirenent of sub-section (1) of Section
13 of the Act. It may be noticed that the |legislature has made a specific
provi si on by enacting sub-section (4) of Section 20 of the Act, nanmely, that
the appellate authority shall have all the powers of the Rent Control Court
including fixing of arrears of rent. Though the sub-section is couched in
wi de | anguage conferring all the powers of Rent Control Court upon the
appel l ate authority, still the legislature consciously and deliberately has
added the words "including the fixing of arrears of rent”. The expression
"arrears of rent" finds place in sub-section (1) of Section 13 of the Act and
is clearly referable to the said provision

8. It is a well-settled principle that the intention of the |legislature
must be found by reading the statute as a whole and in order to ascertain the
nmeani ng of a clausein a statute, the court nust |ook at the whole statute, at
what precedes and what succeeds and not nmerely the clause itself. The court
must ascertain the intention of the l'egislature by directing its attention not
nerely to the clauses to be construed, but to the entire statute; it nust
conpare the clause with the other parts of the |law and the setting in which
the clause to be interpreted occurs (see State of Wst Bengal vs. Union of
India AIR 1963 SC 1241 and R S. Raghunath vs. State of Karnataka AR

1992 SC 81). Therefore, it is necessary to give full neaning and effect to
the provisions of sub-sections (2) and (3) of Section 13 of the Act. The ful
pl ay and effect cannot be given to sub-sections (2) and (3) of Section 13 of
the Act if the expression "prefer an appeal" is interpreted to nean that the
payment to the | andl ord or deposit with the Rent Control Court of all arrears
of rent admitted by the tenant to be due is a pre-condition for filing a

nmenor andum of appeal. However, if such - payment or deposit of arrears of
admitted rent is not held to be a pre-condition for mere filing or presentation
of menmorandum of appeal, it will be possible for the appellate authority to

give full effect to sub-sections (2) & (3) of Section 13 of the Act.

9. The dictionary nmeaning of the word 'prefer’ is as under

To bring forward for consideration; to place in advance; to bear
bef ore; put before; to nove ahead or set forward.

According to Black’s Law Dictionary, the word "’ prefer’ neans as
under :

To bring before; to prosecute to try to proceed with. Thus preferring
an indictnent signifies prosecuting or trying an indictnment.

10. In Conm ssioner of Incone Tax vs. B.N. Bhattacharjee AIR 1979 SC
1725 while interpreting the proviso appended to sub-section (1) of Section

245 of the Income Tax Act which said that " no such assessee shall be
entitled to nmake an application in a case where the Incone Tax O ficer has
preferred an appeal under sub-section (2) of Section 253 against the order to
whi ch the assessee’s appeal relates", it was observed that there i's good
ground to think that an appeals nmeans an effective appeal. The Court went

on to observe that it may nmean 'prosecute’ or 'effectively pursue a
proceeding’ or 'merely institute’ it. Purposefully interpreted, preferring an
appeal neans nore than formally filing it but effectively pursuing it.

11. If the expression "prefer an appeal" occurring in sub-section (1) of

Section 13 of the Act is interpreted to nean the nmere filing of a

menor andum of appeal, it may also result in extrene hardship to the tenant

or even nmake the provisions of Section 20 regardi ng an appeal against the

order of Rent Control Court nugatory in some cases. |t may be noticed

under cl ause (b) of sub-section (1) of Section 20, the limtation for preferring

an appeal against the order passed by the Rent Control Court is only thirty
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days. Therefore, if the appeal is not preferred within the said period of thirty
days (excluding the period spent in obtaining the certified copy of the order
appeal ed against), the sane shall becone barred by limtation and woul d be
liable to be rejected on that ground al one. The tenant, on account of some
personal difficulty or problemnmay not be in a position to deposit all arrears
of rent admitted by himto be due within the period of thirty days. In such
an event, he may be precluded fromchall enging the order of Rent Contro

Court as the nmenorandum of appeal filed by himw thout nmaking paynent

or deposit of arrears of rent would be liable to be rejected strai ghtaway. W
are, therefore, of the opinion that on a conjoint reading of all the provisions
of the Act and giving a fair and reasonable interpretation thereto an appea
under Section 20 of the Act may be filed or presented w thout paynent to

the landlord or deposit with the appellate authority all arrears of rent
adnmtted by the tenant to be due and it cannot be held to be inconpetent.
However, it will be open to the appellate authority not to proceed with the
hearing of the appeal or to pass any interimorder in favour of the appellant-
tenant until he has paid or deposited all arrears of rent admitted by himto be
due, and for such purposes the appellate authority shall have all the powers
under sub-sections (2) and (3) of Section 13 of the Act.

12. The view taken by the appellate authority that as the appellant(tenant)
had not paid or deposited all arrears of rent adnmitted by himto be due the
appeal filed by himwas inconpetent is, therefore, clearly unsustainable in

l aw and the revisional authority rightly set aside the said order and remanded
the matter for fresh consideration by the appellate authority. The Division
Bench of the High Court, under the inpugned order, has held that the

reference to | arger bench nade by the | earned Single Judge was not called

for and directed the wit petition to be placed for hearing on nerits before
the | earned Single Judge. Since we have held that the appeal filed by the
appel | ant agai nst the decision of the Rent Control Court could not be

rejected only on the ground that the adnitted arrears of rent had not been
pai d or deposited, the hearing of the wit petition now by the |earned Single
Judge woul d entail waste of public tinme. W, therefore, direct that the
appeal preferred by the appellant be heard and deci ded in accordance with

the direction issued by the learned District Judge, West Tripura, by the
judgrment and order dated 26.4.1997 in Civil RCC Revision No. 2 of 1996

and in accordance with | aw The ‘appeal is disposed of in terns of these
directions.

13. The parties shall bear their own costs.
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