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PETI TI ONER
Conmi ssi oner of | ncone Tax, Chandigarh
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Ms Pearl Mech. Engg. & Foundry Works P. Ltd

DATE OF JUDGVENT: 16/ 04/2004

BENCH
S. Rajendra Babu & G P. Mathur

JUDGVENT:
JUDGVENT

G P. MATHUR J.

1. Thi s appeal, by special |eave has been preferred agai nst the judgnent
and order dated 21.7.1999 of the H gh Court of Punjab & Haryana by which

the appeal preferred by the appellant under Section 269H of Income Tax

Act, 1961 against the order dated 16.8.1992 of the Incone Tax Appellate

Tri bunal , Chandi garh, was di sm ssed.

2. The respondent M's Pearl Mechani cal Engi neering & Foundry Wrks

(P) Ltd., Ludhiana executed a sale deed of plot no. 427, Industrial Area-A,
Ludhi ana in favour of Ms. Oswal Wolen MIls Limted for Rs.10, 05, 000/ -

on 5.2.1980. The Governnent valuer. on receipt of a reference fromthe

| nspecting Assistant Commi ssioner, estimted the fair market value of the
property at Rs.18,31,000/-. Proceedings for acquisition of the property

were then initiated in accordance with Chapter XXA of | ncone Tax Act,

1961 (hereinafter referred to as 'the Act’) and notice under section 269D (1)
of the Act was published in the official gazette on 15.11.1980. The noti ces
i ssued under Section 269D (2) of the Act were served upon the transferor

and the transferee on 10.10.1980. The conpetent authority, after hearing the
obj ections, passed orders for acquisition of the property. The appeals
preferred against the said order by the transferor and transferee were all owed
by the Income Tax Appellate Tribunal, Chandigarh, and the order of the
conpetent authority was set aside mainly on the ground that the notices

under section 269D(2) had been served prior to the publication of the notice
in the official gazette. Feeling aggrieved by the order of Tribunal the
Conmi ssi oner of | ncone Tax, preferred an appeal under section 269H of the

Act but the same was disnissed by the H gh Court on 21.7.1999. © The Hi gh

Court has held that by the publication of the notice in the official gazette
proceedi ngs for acquisition of property were initiated and the service of the
notice on the transferor and the transferee under Section 269D(2) prior to the
publication in the gazette is nmeaningl ess and an exercise in futility rendering
the entire proceedings illegal and w thout jurisdiction

3. The main question which requires consideration s whether the service

of notice upon the transferor and the transferee under Section 269D(2) of the

Act prior to the publication of the notice in the official gazette in accordance

with Section 269D(1) of the Act would render the entire proceedings illega

and wi thout jurisdiction. Chapter XXA conprising Sections 269A to 269S

was inserted by the Taxation Laws (Amendnent) Act, 1972 with effect from

15.11.1972. The Statenment of (Objects and Reasons shows that the

amendment was incorporated to counter evasion of tax through

under st at enent of the value of inmmovable property in sale deeds and also to

check the circul ati on of black noney by enpowering the Centra

Covernment to acquire i nmovabl e properties and to curb the w despread

practice of benam holding of property with a view to tax evasion by

debarring the real owner fromenforcing his claimto such property in a
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court of law unless he has declared the incone fromthat property or the
property itself for purposes of incone tax and wealth tax or has given notice
of his claimto the property to the income-tax authorities.

4. Sub-section (a) of Section 269A defines "apparent consideration" and
sub-section (b) defines "conpetent authority” which nmeans an Assi stant
Conmi ssi oner of Incone-tax authorised by the Central Governnent under
Section 269B to performthe functions of conpetent authority under Chapter
XXA. Section 269B provides that the Central Governnment may, by genera

or special order published in the Oficial Gazette, authorise as many

Assi stant Conmm ssioners of Incone-tax, as it thinks fit, to performthe
functions of a conmpetent authority under the Chapter and al so define the
local limts within which the conpetent authorities shall performtheir
functi ons. The rel evant parts of Sections 269C, 269D and 269E, which
have a bearing on controversy in hand, are being reproduced bel ow

269C. (1) Where the conpetent authority has reason to

bel i eve that any inmovable property of a fair market val ue

exceeding twenty-five thousand rupees has been transferred by

a person (hereafterin this Chapter referred to as the transferor)

to anot her person (hereafter in this Chapter referred to as the
transferee) for an apparent consideration which is less than the

fair market value of the property and that the consideration for

such transfer as agreed to between the parties has not been truly

stated in the instrunment of transfer with the object of \026

(a) facilitating the reduction or evasion of the liability of the
transferor to pay tax under this Act in respect of any
income arising fromthe transfer; or

(b) facilitating the conceal nent of any income or any
noneys or other assets which have not been or which

ought to be disclosed by the transferee for the purposes
of the Indian Income-tax Act, 1922 (11 of 1922), or this
Act or the Wealth-tax Act, 1957 (27 of 1957),

the conpetent authority may, subject to the provisions of this
Chapter, initiate proceedings for ‘the acquisition of such
property under this Chapter;

Provided that before initiating such proceedings, the conpetent
authority shall record his reasons for doing so.

Provi ded further \005\005\005\005\005\005\005.. (Omtted as not rel evant)
(2) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.. (Oritted as not relevant)

269D. (1) The conpetent authority shall initiate proceedings
for the acquisition, under this Chapter, of any inmovable

property referred to in Section 269C by notice to that effect
published in the Oficial Gazette :

Provi ded that no such proceedings shall be initiated in respect
of any i muovable property after the expiration of a period of
nine nonths fromthe end of the month in which the instrunent
of transfer in respect of such property is registered under the
Regi stration Act, 1908 (16 of 1908).

Provi ded further \005\005\005\005\005\005. (Oritted as not rel evant)
(2) The conpetent authority shall \026

(a) cause a notice under sub-section (1) in respect of any
i movabl e property to be served on the transferor, the
transferee, the person in occupation of the property, if the
transferee is not in occupation thereof, and on every
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person whom the conpetent authority knows to be
interested in the property ;

(b) cause such a notice to be published \026

(1) in his office by affixing a copy thereof to a conspi cuous
pl ace;

(ii) in the locality in which the i rmovable property to which

it relates is situate, by affixing a copy thereof to a
conspi cuous part of the property and al so by making

known in such manner as may be prescribed the

subst ance of such notice at convenient places in the said
locality.

269E. (1) Obj-ecti ons agai nst the acquisition of the
i movabl e property-in respect of which a notice has been
published . in the Oficial Gazette under sub-section (1) or
section 269D may be nmde \ 026

(a) by thetransferor or the transferee or any other person
referred to in clause (a) of sub-section (2) of that section
within a period of forty-five days fromthe date of such
publication or a period of thirty days fromthe date of

service of notice on such person under the said clause,

whi chever period expires later ;

(b) by any ot her person interested in such i movable
property, within forty-five days fromthe date of such
publ i cati on.

(2) Every objection under sub-section (1) shall be nade to
the competent authority in witing.

(3) \ 005\ 005\ 005\ 005\ 005\ 005\ 005 (Oritted as not rel evant)

5. A perusal of the aforesaid provisions shows that the proceedings for
acqui sition of any inmmovabl e property under Chapter XXA have to be

initiated by publication of the notice to that effect in the official gazette.
This is the mandatory requirenent of sub-section (1) of Section 269D

Under sub-section (2) of the sane section, the notice has also to be served
upon the transferor, transferee, the person in occupation of the property, if
the transferee is not in occupation thereof, and also on-every person whom

the competent authority knows to be interested in the property. ~1In view of

cl ause (b) of sub-section (2), the notice has to be published in the office by
affixing a copy thereof to a conspicuous place and in the locality in which

the i movabl e property to which it relates is situate. Secti on 269E enabl es
the transferor or the transferee or any person referred to in clause (a) of ‘sub-
section (2) of Section 269D to file an objection in witing against the

acqui sition of the inmpovabl e property in respect of which a notice has been
published in the official gazette before the conpetent authority. In view of
the express | anguage used, the proceedings for acquisition of property can be
initiated only by publication of the notice in the official gazette and until the
publication is so nade, the proceedi ngs cannot be deened to have been
initiated. The first proviso to sub-section (1) of Section 269D | ays down a
period of limtation for initiation of such proceedi ngs which is nine nonths
fromthe end of the nmonth in which the instrunent of transfer in respect of
such property is registered under the Registration Act. Therefore, in view

of this provision the notice in the official gazette nmust be published within a
period of 9 nmonths fromthe end of the nonth in which the acquisition and

transfers were registered. Sub-section (2) of Section 269D provides for
service of notice (which has been referred to in sub-section (1) of Section
269D) upon the transferor, the transferee and certain other persons. It

further provides for affixing a copy of the notice in the office of the .
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conpetent authority and also in the locality. The | anguage used in sub-
section (2) of Section 269D does not expressly state that the service of notice
upon the transferor or the transferee can be effected only after publication of
the notice in the official gazette as contenplated by sub-section (1). A
period of limtation for filing objections has been provided under Section
269E, and it gives 45 days fromthe date of publication of notice in the
gazette and 30 days fromthe date of service of notice on such person
(transferor or transferee), whichever period expires |ater. In view of this
provi sion, the service of notice under sub-section (2) of Section 269D upon
the transferor or transferee prior to the publication of the notice in the

of ficial gazette cannot cause any prejudice to themas even in such a case
they will get 45 days to file objections fromthe date of publication in the

gazette. In fact, the prior service of notice will be to their advantage as they
will get additional time to file objection. It is true that in sub-section (1) of
Section 269D, the expression used is "shall initiate proceedi ngs" which can

al so be interpreted to nean that other steps including personal service of
noti ce can be taken only after publication in the gazette but the analysis of
the relevant provisions and al so the schene of Chapter XXA does not lead to
an inference that the personal service of notice upon the transferor or the
transferee under sub-section(2) prior to the publication of notice in the

of ficial gazette in sub-section (1) of Section 269D would render the whol e
proceedings illegal and w thout jurisdiction

6. Undoubt edl y,” the publication of the notice in the official gazette under
sub-section (1) of 'Section 269D is the very foundation for initiation of
proceedi ngs for acquisition of immovabl e property under Chapter XXA and

the period of Iimtation for initiation of proceedings has to be reckoned with
reference to the said date. The conpetent authority gets the jurisdiction to
make an order for acquisition of property only after publication of the notice
in the official gazette. The word "jurisdiction" inplies the Court or Tribuna
with judicial power to hear and determ ne a cause, ‘and such Tri bunal cannot
exi st except by authority of |aw Jurisdiction always emanates directly and
iMmediately fromthe law, it is a power which nobody on whomthe | aw has

not conferred it can exercise. |In-other wrds, "jurisdiction" has reference to
the power of the Court or Tribunal over the subject matter, over the res or
property in contest, and to the authority of the court to render the judgnent

or decree it assunes to make. It is in this sense/'that the publication of the
notice in the official gazette confers jurisdiction on the conpetent authority
to take proceedings for acquisition of inmovable properties under Chapter

XXA of the Act. The service of notice under sub-section (2) of Section

269D upon the transferor and transferee neets the requirenment of natura

justice so that they may file objections inwiting against the action which is
proposed to be taken, namely for acquisition of property. Any error or

nm stake conmritted in the service of the notice does not in any nanner affect

the jurisdiction conferred upon the conpetent authority to take proceedings

for acquisition of property. The service of notice prior to the publication in
the official gazette is nerely an irregularity comtted during the course of
the proceedi ngs and cannot have the effect of nullifying the entire

proceedi ngs which are validly commenced by publication in the officia

gazette. In fact, no prejudice is occasioned to the transferor or transferee by
service upon themof the notice prior to the publication of the gazette. W

are, therefore, of the opinion that prior service of notice under sub-section
(2) of Section 269D is at best an irregularity but it cannot have the effect of

rendering the proceedings either illegal or w thout jurisdiction
7. The question posed here has been considered by various H gh Courts
and the decisions rendered therein nmay be briefly noticed. In CTv. Anrit

Sports Industries 144 |ITC 113 a Full Bench of the Punjab & Haryana Hi gh

Court, after analysis of the provisions of the Act, held that sub-section (1) of

Section 269D of the Act is the primary and the main provison for the

initiation of acquisition proceedings and sub-section (2) which obviously

follows is in a way a subsidiary and a suppl enentary provision to the

af oresai d sub-section (1). It was further held that the initiation of the

proceedi ngs for acquisition and the consequent assunption of jurisdiction by

the conpetent authority is conplete by the publication of the notice in the
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of ficial gazette under Section 269D(1) of the Act and consequently a
procedural defect of conpliance with sub-section (2) would not affect the
jurisdiction of the conpetent authority and does not vitiate the whole
proceedi ngs under the said sub-section. In Smt. Pritpal Kaur v. Inspecting
Asstt. CIT 145 ITR 19, a Division Bench of Allahabad H gh Court held that
Section 269D(1) of the Act, requiring the publication of a notice for
initiation of acquisition proceedings in the official gazette, is nmandatory but
the notice to be served on the transferor and the transferee of the property
need not be after the publication of the notice in the official gazette. In
Prem Chand v. | AC 153 I TR 774 a Division Bench of Karnataka H gh Court

has held that the jurisdiction to initiate proceedi ngs for acquisition of

i movabl e property is conferred on the | AC by Chapter XXA of the Act and

the orders nade by the Governnent appointing himas the authority to

deci de t he cause. Every error committed by the IAC in the exercise of his
own jurisdiction cannot be treated as outside his own jurisdiction and they
are all errors in but not of jurisdiction. Accordingly, the errors, if any,

conmittee by the IAC in issuing notices under Section 2690(2)(a) before

the publication of the notice in the gazette was an error within his own
undoubt ed 'j urisdi ction and was not a case of assunption of jurisdiction and
the Tribunal in holding otherwi se and invalidating the proceedi ngs on that
ground was clearly in error. In Al'l' I ndia Reporter v. Conpetent Authority
162 I TR 697, the Bonmbay H gh Court held that the giving of individua

notices and locality notice are not jurisdictional requirements, non-
conpl i ance of which must result in invalidating of initiation of acquisition
proceedings. It was further held that the manner of service of this notice is
only directory and not nandatory nor is it a jurisdictional fact so as to
deprive the conpetent authority of jurisdiction to hold or initiate the
proceedi ngs. Simlar view has been taken by Patna Hi gh Court in Smt

Lalita Todi v. CIT 123 ITR 40 and it has been held that the provisions of
Section 269D (2) nust be deemed to be nerely directory. We are in
agreement with the view expressed in these decisions.

8. A contrary view has been taken by a Division Bench of the Punjab

and Haryana High Court in CIT v. Des Raj 220 ITR 7 and in its opinion the

Full Bench decision of the same Court in CIT v. Anrit Sports Industries 144

I TR 113 did not hold that even where the notice is served under sub-section
(2) prior to its publication under sub-section (1), 'the error commtted by the
conpetent authority is only procedural and not juri'sdictional. On this
assunption it was held that such a defect is one of jurisdiction and the
conpetent authority cannot proceed to nake an-order acquiring the property.
CIT v. Vinod Gupta 221 ITR 213 is a short judgnent by the same |earned

Judges wherein they followed their earlier decision in CIT v. Des Raj

(supra). In our opinion, the view taken in these two decisions does not |ay
down the correct law as the ratio of the Full Bench decision in T v. Anrit
Sports Industries (supra) was not correctly applied. Sat ya Narai n Prakash

Punj v. Union of India 160 | TR 693 is a decision by a | earned Single Judge

of Del hi Hi gh Court wherein notice under sub-section (2) of Section 269D
served prior to the publication of the notice in the official gazette was
guashed. For doing so, the Court relied upon the dictumof the Privy

Council in Nazir Ahrmed v. King Emperor AIR 1936 PC 253 /that when a

statute requires a thing to be done in a particular-manner, it nmust be done in
that manner or not at all. As al ready di scussed, the | anguage of Section
269D does now show that the service of notice upon the transferor or
transferee, as contenplated by sub-section (2), must necessarily be effected
only after publication of the notice in the official gazette.

9. For the reasons nentioned above, we are of the opinion that the view
taken by the Hi gh Court and also by the Incone Tax Appellate Tribunal,
Chandi garh, to the effect that service of notice upon the transferor and t he
transferee under Section 269D(2)(a) prior to the publication of the notice in
the official gazette rendered the whol e proceedings illegal and w thout
jurisdiction, is clearly unsustainable in |aw The appeal is accordingly
al l owed and the judgnent and order dated 21.7.1999 of the Punjab and
Haryana Hi gh Court and al so the order dated 16.8.1992 of the |Incone Tax
Appel | ate Tribunal are set aside.
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