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[-amin agreenent with ny | earned sister that w thout
entering into the merits of the contentions advanced, the
Revenue’ s appeal is liable to be dismssed in the Iight of the
Circul ar dated 14-8-1991 i ssued by Central Board of Excise
and Custons which i's traceable to the power conferred on
the Board by Section 151-A of the Custons Act. The purpose
of this separate opinion is only to highlight certain doubts I
have entertained as to the correctness of the proposition laid
down in the two Dhiren Chemical ~ I'ndustries cases\027o0ne
deci ded by the Constitution Bench and the other by a three
Judge Bench. The absence of reasoning in both these
deci si ons has aggravated ny doubts and nade ne ponder
over the possible inplications of the saidjudgnents. Hence
| felt inpelled to express the thoughts passing in my mnd
and ny prima facie views, hoping that the |legal position wll
per spi cuously be laid down by a Constitution Bench sooner
or later. For the tinme being, | have refrained from
persuading nmy learned Sister to refer the matter to a | arger
Bench as the decision in the instant case need not rest on
the principle enunciated in the said two decisions.

| have no reservations in accepting the principle that
the circulars issued by the Board under Section 151 (A) of
the Custons Act or Section 37 (B) of the Central Excise Act
are generally binding on the Revenue. Normally, the
i nstructions issued by the superior authorities on
admini strative side cannot fetter the exercise of quas
judicial power and the statutory authority invested with such
power has to act independently in arriving at a decision
under the Act (vide: Sirpur Paper MIls Ltd. Vs.

Conmi ssi oner of Walth Tax, Hyderabad [(1970) 1

SCC 795]. However, when there is a statutory mandate to

observe and follow the orders and instructions of the Board

in regard to specified matters, that mandate has to be

conplied with. It is not open to the adjudicating authority

to deviate fromthose orders or instructions which the

statute enjoins that it should follow. |If any order is passed

contrary to those instructions the order is liable to be struck

down on that very ground. That is what has been held in

some of the cases referred to by my | earned sister.

Extending this principle which flows fromthe statutory

provi sion contained in Section 151 (A) of the Custons Act

or a pari-materia provision in other fiscal enactnents, this

Court also held that it is not open to the departnent to

file an appeal against the order passed in conformty with

the circular. To this extent | have no difficulty in
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understanding the rationale of the decisions of this Court

| eaving apart for the tinme being the decisions in which a
sonewhat different note was struck. However, | am unable

to reconcile nyself to the view that even after the highest
Court settles the |l aw on the subject, the view expressed by
the Central Board on the same point of |aw should still hold
the field until and unless it is revoked.

As is evident from Section 151-A the Board is
enpowered to issue orders or instructions in order to ensure
uniformity in the classification of goods or with respect to
| evy of duty. The need to issue such instructions arises
when there is a doubt or anbiguity in relation to those
matters. The possibility of varying views being taken by the
custons officials while admi nistering the Act may bring
about uncertainty and confusion. In order to avoid this
situation, Section 151A has been enacted on the same |ines
as Section 37(A) of the Central Excise Act. The apparent
need to issue such circulars is felt when there is no
aut horitative pronouncenent of the Court on the subject.

Once the relevant issue is decided by the Court at the

hi ghest level, the very basis and substratum of the circular

di sappears. The law | ai d down-by this Court will ensure
uniformty in the decisions at all levels. By an express
constitutional provision, the |aw declared by the Supremne

Court is made binding on all the Courts within the territory

of India (vide Article 141). Proprio vigore the law is binding

on all the tribunals and authorities. Can it be said that even
after the law is declared by the Suprene Court the
adj udi cating authority should still give effect to the circular

i ssued by the Board ignoring thelegal position [aid down by
this Court? Even after the legal position is settled by the
hi ghest Court of the land, should the custons authority
continue to give prinacy to the circular of the Board?
Shoul d Section 151(A) be taken to such extremities? Was it
enacted for such purpose? Does it not amount to
transgression of constitutional nandate while adhering to a
statutory nandate? Even after the reason and rationale
underlying the circular disappears, is it obligatory to
continue to follow the circular? These are the questions
whi ch puzzle ne and these are the conclusi ons which foll ow
if the observations of this Court in the two cases of DH REN
Chemical Industries are taken to their |ogical concl usion.

| amof the viewthat in a situation like this, the
Custons authority should obey the constitutional nmandate
emanating fromArticle 141 read with Article 144 rather
than adhering to the letter of a statutory provision |ike
Section 151-A of the Customs Act. The Custons authority
shoul d act subservient to the decision of the highest
constitutional Court and not to the circular of the Board
whi ch i s denuded of its rationale and substratum under the
i mpact of the authoritative pronouncenent of the highest
Court. Alternatively, Section 151 A has to be suitably read
down so that the circulars issued would not cone into
conflict with the decision of this Court which the Custons
authorities are under a Constitutional obligation to follow
| can perceive of no principle or authority to
count enance the view expressed in Dhiren Chem cal s case
that regardless of the interpretation placed by this Court,
the Circulars which give a different interpretation would stil
survive and they have to be necessarily followed by the
statutory functionaries. The opinion expressed in the case of
H ndustan Aeronautics Vs. Conm ssioner of |ncomne
Tax, Karnataka [(2000) 5 SCC 365] seens to project a
correct view, though that decision cannot prevail over the
Constitution Bench decision in Dhiren Chenica
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I ndustries. The unintended results that may follow from
the verdict of this Court in Dhiren chenical Industries is
anot her aspect that has worried nme. Let us take a case
where in accordance with the instructions in the Grcular of
the Board, the adjudicating authority has to decide the case
agai nst the assessee, but as per the decision of this Court,
the Assessee’s contention has to be accepted by the
adj udi cating authority. If the proposition laid down in
Dhiren Chenical Industries has to be followed, the
adj udi cating authority should pass an order in ternms of the
Crcul ar holding the issue in favour of Revenue, know ng
fully well that on a challenge by the assessee, it is liable to
be set aside in appeal. The assessee will then be driven to
file an appeal to get rid of an obviously illegal order. Is it al
contenpl ated by Section 151-A?
As far as the present caseis concerned, there is no
direct decision of ‘the Supreme Court which has taken a view
di fferent from what was expressed in the Circular of 1991
As clarified by ny l'earned sister, the decision of this Court in
Garden Sil ks case has no direct bearing on the issue
i nvol ved in this case. It did not construe the 1988 rul es.
Hence, the doubts expressed by ne in regard to the
correctness of the principle |laid down in Dhiren Chenica
I ndustries case need not necessarily be resolved in the
instant case. Still, the observation in Dhiren Chemni ca
I ndustries was sought' to be pressed into service to counter
the contention of the appellant that a cloud has been cast on
the Gircular in the wake of the Tribunal’'s order in
Panchmahal Steel case and therefore the Circul ar had
been eclipsed. Wether the Tribunal’'s order stands on the
sanme footing as the decision of this Court, insofar as its
i mpact on the Circular is concerned is one aspect which wll
have to be considered in an appropri ate case. Here, that
i ssue need not be probed further. | agree with ny | earned
sister that the order of the Tribunal being an exparte one, it
does not take precedence over the binding circular under
Section 151-A and | nay add that the Tribunal’s decision is
not so categorical and clear as to strike at the root of the
Circular inits application to the facts of the present case.
Hence, there is no need for further discussion on this point.
Before parting, | would like to point out that the basis
on which the circulars of the Central Board are placed on a
hi gh pedestal seens to have its origin in Navnit Lal’s case
[AIR 1965 SC 1375]. In that case, a Constitution Bench of
this Court was exam ning the constitutional validity of
Sections 2, 6A(e) and 12(1B) inserted in the Incone Tax Act
of 1922 by the Finance Act of 1955. These Sections provided
that any paynment made by a closely held Conpany to its
shar ehol der by way of advance or loan to the extent to
whi ch the Conpany possessed accunul ated profits shall be
treated as dividend taxable under the Act and this would
i ncl ude any |l oan or advance made in the rel evant year prior
to the assessnent year, 1955-56, if such |oan or advance
remai ned out standing on the 1st day of the previous year
rel evant to the assessment year 1955-56. In order to
mtigate the rigour of the provision to sone extent, the
Central Board of Revenue issued a circular under Section
5(8) of the Act to the effect that if any such outstanding
| oans or advances of past years were repaid on or before
30t h June, 1955, they would not be taken into account in
determning the tax liability of the sharehol ders who
recei ved such | oans or advances. The Court after pointing
out that the circular would be binding on all officers and
persons enpl oyed in the execution of the Act, observed
t hus:

www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 427 SCpage 4 of 6

"I'n other words, past transactions which woul d
normal Iy have attracted the stringent provisions of
Section 12(1B) as it was introduced in 1955, were
substantially granted exenption fromthe

operation of the said provisions by making it clear
to all the conpanies and their shareholders that if
the past | oans were genuinely refunded to the
conpani es, they would not be taken into account
under Section 12(1B)."

No proposition was |laid down in that case that even if

the circular was clearly contrary to the provisions of the Act
it should prevail. On the other hand, the | earned Judges
were inclined to view the circular as granting the benefit of
exenption fromthe operation of the inpugned provisions
subject to fulfillment of certain conditions. Navnit Lal’'s case
was referred to and construed in two cases decided by

Benches of two learned Judges. The first one was the case of
El l erman Lines Ltd. Vs. Conm ssioner of |Incone Tax,

West Bengal [AIR 1972 SC 524} and the other is K P

Varghese Vs. |- T. Oficer, Ernakul am[AI R 1981 SC

1922]. In both these cases it was assunmed that Navnit

Lal’s case was an authority for the proposition that even if
the directions given in the circular clearly deviate fromthe
provi sions of the Act, yet, the Revenue i's bound by it. These
three decisions were repeatedly referred to and relied on in
the subsequent decisions in which theissue arose as regards
the binding nature of the circulars either under the Incone
Tax Act or under the Central Excise Act. In between, there
was the three Judge Bench decision in Sirpur Paper MIIls

Ltd. Vs. Comm ssioner of Walth Tax [(1970) 1 SCC

795] in which Section 13 of the Walth Tax Act

corresponding to Section 5(8) of the Incone Tax Act, 1922
fell for consideration. This Court took the view that the
instructions issued by the Board may control the exercise of
the power of the departmental officials in matters

adm ni strative but not quasi-judicial. There is yet another
deci sion of a three Judge Bench which seens to nake a dent

on the weight of the proposition that the circulars of the
Board, even if they are plainly contrary to the provisions of
the Act, should be given effect to and binding on-the
authorities concerned in the adm nistration of the Act. That
is the case of Keshavji Ravji & Co. Vs. |.T.

Conmi ssi oner [(1990) 2 SCC 231]. Venkatachaliah, J (as

he then was) speaking for the Court observed thus:

"Sri Ramachandran contended that circul ar of

1965 of the Central Board of Direct Taxes was

bi nding on the authorities under the Act and

shoul d have been relied upon by the Hi gh Court in

support of the Court’s construction of Section

40(b) to accord with the understanding of the

provi si on made manifest in the circul ar

This contention and the proposition on which it
rests, nanely, that all circulars issued by the
Board have a binding legal quality incurs, quite
obviously, the criticismof being too broadly
stated. The Board cannot preenpt a judicia
interpretation of the scope and anbit of a
provision of the "Act’ by issuing circulars on the
subject. This is too obvious a proposition to
require any argunment for it. \005\005\005.

* ok %

www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 427 SCpage 5 of 6

\ 005The Tribunal, nuch less the H gh Court, is an
authority under the Act. The circulars do not bind
them But the benefits of such circulars to the
assesses have been held to be pernissible even
though the circulars m ght have departed fromthe
strict tenor of the statutory provision and
mtigated the rigour of the law. But that is not the
sanme thing as saying that such circul ars woul d
either have a binding effect in the interpretation of
the provision itself or that the Tribunal and the

Hi gh Court are supposed to interpret the law in

the light of the circular. There is, however,

support of certain judicial observations for the
view that such circulars constitute external aids to
construction. \005"

In Bengal Iron Corporation Vs. C.T.0 [(1994)
Supp. 1 SCC 310] a two Judge Bench considered the effect
of a GO /issued by the State Governnent clarifying that
cast iron castings fall within sub-item (i) of item No.2 of the
iii schedule to A P.Ceneral Sales Tax Act. The assessee’s
contention that the benefit should be given in ternms of the
said GO was not accepted by this Court. This is what the
Court said at para 19.
"Now conming to G O/'Ms. 383, it is undoubtedly of
a statutory character but, as expl ai ned
her ei nbefore the power under Section 42 cannot
be utilized for altering the provisions of the Act
but only for giving effect to the provisions of the
Act. Since the goods manufactured by the
appel l ant are different and distinct goods from
cast iron, their sale attracts the |levy created by
the Act. In such a case, the governnent cannot
say, in exercise of its power under Section 42(2)
that the levy created by the Act-shall not be
effective or operative. In other words, the said
power cannot be utilized for dispensing with the
| evy created by the Act, over a class of goods or a
cl ass of persons, as the case nmay he. For doing
that, the power of exenption conferred by Section
9 of the A.P. Act has to be exercised."

In CS.T. Vs. Indra Industries [(2000) 9 SCC 66] a
three Judge Bench referred to the above case and
purported to distinguish it as foll ows:
"The observations in para 18 of the judgnent in
Bengal Iron Corpn. at best, apply only when a
case of estoppel against a statute is nade out."
In Wlh, WIlhelnmsen Vs. CI.T. [(1996) 9 SCC 161]
a two Judge Bench having referred to Section 5(8) of I./T.
Act, 1922 observed thus:
"The provision is clear. It requires no el aboration
It is, however, evident that the power so
conferred on Central Board of Revenue has to be
exerci sed for the purpose of and within the four
corners of the Act."

| have referred to these cases to denonstrate that a
conmon t hread does not run through the decisions of this
Court. The dictal/observations in sone of the decisions need
to be reconciled or explained. The need to redefine
succinctly the extent and paraneters of the binding
character of the circulars of Central Board of Direct Taxes or
Central Excise loonms large. It is desirable that a Constitution
Bench hands down an authoritative pronouncerment on the
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subj ect .
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