http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 428 SGage 1 of 13

CASE NO. :
Appeal (crl.) 1260-1261 of 1997

PETI TI ONER
Prakash Nath Khanna & Anr.

RESPONDENT:
Commi ssi oner of |ncone Tax and Anr.

DATE OF JUDGVENT: 16/02/2004

BENCH
DORAI SWAMY RAJU & ARI JI T PASAYAT.

JUDGVENT:
JUDGVENT

ARl JI T' PASAYAT, J.

These appeal s revolve round the scope and
anbit of Section 276-CC of the Incone Tax Act,
1961 (in short the "Act’), and are directed
agai nst a conmmon judgment rendered by a Division
Bench of the Hi nmachal Pradesh Hi gh Court which
rejected the three wit petitions filed by the
appel l ants in these two appeals. The Assi stant
Commi ssi oner of Income tax, Circle 1, Shima filed
a conplaint in ternms of Section 276-CC of the Act
in the Court of the CIMwho had issued process of
taki ng cogni zance of the offence. 1In each of the
wit applications, challenge was made to legality
of the proceedi ngs pending in the Court of Chief
Judi cial Magistrate, Shima (in short the "CIM).

The factual position is al nost undi sputed and
needs to be noted in brief.

The three appellants were partners of a firm
carrying on business under the nane and styl e of
M s Kailash Nath and Associates. Apart fromthe
three appellants, two other persons were partners
and one of them Shri Kailash Nath was the Managi ng
partner in terns of the Partnership Deed dated
1.4.1983. For the assessnment year 1988-89 return
of incone was to be filed on or before 31.7.1988,
but was in fact filed on 20.3.1991. Assessnent
under Section 143(3) of the Act was conpl eted on
26.8.1991. Proceedings for |ate subm ssion of
return were initiated agai nst the appellants under
Section 271(1)(a) of the Act and penalty was
i nposed. Proceedings in terns of Section 276-CC
of the Act were also initiated and conpl ai nt was
filed before the concerned Court. As noted above,
cogni zance was taken and process was issued. The
wit applications were filed challenging legality
of the proceedi ngs. By the inpugned judgnent the
H gh Court disnmissed the wit petitions. The
poi nts whi ch were nooted before the H gh Court
were re-iterated in the present appeals.

M. G C. Sharma, |earned senior counse
appearing for the appellants urged the follow ng
poi nts for consideration:

1. The expression "to furnish .
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in due time" occurring in Section
276CC neans to furnish within the
time perm ssible under the Act.
The return furni shed under
Section 139(4) at any time before
the assessnment is made has to be
regarded as a return furnished
under Section 139(1). This was so
held by this Court in
Conmi ssi oner of | ncone Tax Punjab
v. Kullu Valley Transport Co.
Pvt.Ltd. (1970 (77) ITR 518) in
the context of Sections 22(1) and
22(3) of the Indian Incone Tax
Act, 1922 (in short the”dd
Act’) which are in pari-nateria
of Section 139(1) and Section
139(4) of ‘the Act. It follows
that return was furnished in "the
due tinme" and consequently
Section 276CC-is not attracted.

2. The provisions of Section
276CC(i) are not intended to
apply to the cases of assessees
who have been regul arly assessed
to inconme tax and have
voluntarily submitted their
returns of inconme wthout issue
of any notice to do so by the
Assessing Oficer in that behalf,
within the tine permssible to
furnish the return under the Act.
This interpretation gets support
fromthe margi nal headi ng and
expl anatory neno | aid before
Par | i ament when the Section was

i ntroduced.

3(i) The provision only applies
where the anmpbunt of tax which
woul d have been evaded if the
failure had not been di scovered
exceeds Rs, 1, 00,000/-. There has
been no di scovery of the failure
in this case fromthe point of

vi ew of evasion of tax. The
assessee has submtted return
voluntarily, paid advance tax and
sel f assessnent tax.

3(ii) There has been no

conceal nent of income in this
case, and no penalty has been or
can be inposed. The allegation
made in the conplaint that there
has been evasion of tax to the
extent of Rs.5,68,039/- is based
on no evidence and is contrary to
the materials on record.

4, The petitioners in reply to
show cause notice issued pl eaded
that the delay in subm ssion of
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returns was unavoi dabl e, because
their share of profit fromthe
firmin which they were partners
had not been communi cated by the
Managi ng Partner of the firm who
was responsible for the accounts.
They had no guilty m nd.

5. Mere delay in filing a return
wi t hout contunaci ous conduct and

nmens rea being established could

not make the petitioner liable

for prosecution.

6. Petitioner having been
subj ected to levy of interest
under Section 139(1) and also to
penal ty proceedi ngs under Section
271(1)(a) of the Act, could not
further be prosecuted for the
sane defaults.

Per contra, |earned counsel appearing for
the respondents submtted that the H gh Court was
justified in its conclusions in dismssing the
wit petitions. The decision in KulluValley's
case (supra) has no application to the facts of
the present case and in fact it was renderedin a
di fferent set up. Sub-sections (1) and (4) of
Section 139 deal with different situations and it
cannot be said that a return filed interns of
Section 139(4) would nmean conpliance with the
requirenments indicated in sub-section (1) of
Section 139. It is further submtted that Section
278-E rai ses a presunption which i's a rebutable
one and the factual aspects raised by the
appel | ants can be placed for consideration in the
proceedi ngs before the | earned CIM

Since the fate of the appeals revol ves round

the scope and anmbit of Section 276-CC in the
background of sub-sections (1) and (4) of Section
139, it would be appropriate to quote the

af oresai d provisions, as they stood at the

rel evant point of tinme:

"Section 276-CC. Failure to furnish
returns of incone: If a person
wilfully fails to furnish in due tine
the return of income which he is
required to furni sh under sub-section
(1) of Section 139 or by notice given
under sub-section (2) of Section 139
or Section 148, he shall be

puni shabl e, -

(i) in a case where the ampunt of tax,
whi ch woul d have been evaded if the
failure had not been discovered,
exceeds one hundred thousand rupees,
with rigorous inprisonment for a term
whi ch shall not be |less than six
nmont hs but which may extend to seven
www.taxcode.in
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years and with fine;

(ii) in any other case, wth

i mprisonnent for a term which shal
not be | ess than three nonths but
whi ch may extend to three years and
with fine:

Provi ded that a person shall not

be proceeded agai nst under this
section for failure to furnish in due
time the return of income under sub-
section (1) of Section 139-

(i)for any assessnent year comrenci ng
prior to the Ist day of April, 1975; or
(ii)for any assessnent year comenci ng
on or after the Ist day of April, 1975,
if-

(a)the return is furnished by him
before the expiry of the assessnent
year; or

(b)the tax payable by himon the tota
i ncomre determ ned on regul ar
assessment, as reduced by the advance
tax, if any, paid, and any tax
deducted at source, does not exceed
three thousand rupees".

Section 139: Return of incone-
(1) Every person, if his total i ncone
or the total inconme of any other
person exceeded the maxi mum anount
which is not chargeable to incone
tax, shall furnish a return of his
i ncone or the income of such other
person during the previous year in
the prescribed formand verified
in the prescribed nanner and
setting forth such other
particulars as nmay be prescri bed.

(a) in the case of every person
whose total income, or the
total inconme of any other
person in respect of which he
i s assessabl e under this Act,
i ncl udes any inconme from

busi ness or profession

bef ore the expiry of four
nmonths fromthe end of the
previ ous year or where there
is nore than one previous
year, fromthe end of the
previ ous year which expired

| ast before the comencenent
of the assessment year, or
before the 30th day of June
of the assessnent year

whi chever is l|ater;

(b) in the case of every other .
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person, before the 30th day
of June of the assessment
year:

Provi ded that, on an
application nade in the
prescri bed manner, the
Assessing Oficer may, in his
di scretion, extend the date
for furnishing the return,
and, notw t hstanding that the
date is so extended, interest
shal | be chargeable in
accordance with he provisions
of sub-section (8).

(1A Not wi t hst andi ng anyt hi ng cont ai ned
in sub-section (1), no person need to
furnish under that sub-section a
return of -his-incone or the income of
any other person in respect of whose
total inconme he is assessabl e under
this Act, if his incone or, as the
case may be, the incone of such other
person during the previous year

consi sted only of incone chargeabl e
under the head "Sal aries" or of

i ncome chargeabl e under that head and
al so incone of the nature referred to
in any one or nore of clause (i) to
(ix) of sub-section (1) of Section 80L
and the followi ng conditions are
fulfilled, nanely:-

(a) where he or such ot her person was
enpl oyed during the previous year by a
conpany, he or such other person was
at no tinme during the previous year a
director of the conpany or a
beneficial owner of shares in the
conpany (not being shares entitled to
a fixed rate of dividend whether with
or without a right to participate in
profits) carrying not |less than twenty
per cent of the voting power;

(b) his inconme or the income of such
ot her person under the head

"Sal aries", exclusive of the value of

all benefits or anenities not provided
for by way of nonetary paynent, does

not exceed twenty four thousand

rupees;

(c) the anmobunt of incone of the nature
referred to in clause (i) to (ix) of
sub-section (1) of Section 80L, if any
does not, in the aggregate, exceed the
maxi mum anount al | owabl e as deducti on

in his case under that section; and

(d) the tax deductible at source under
section 192 fromthe incone chargeable .
www.taxcode.in
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under the head "Sal ari es" has been
deducted fromthat incone.

(2) In the case of any person who, in
the Assessing O ficer’s opinion,

i s assessabl e under this Act,

whet her on his own total incone or
on the total incone of any other
person during the previous year
the Assessing Oficer may, before
the end of the rel evant assessnent
year, issue a notice to himand
serve the sanme upon himrequiring
himto furnish, within 30 days
fromthe date of service of the
notice, a return of his incone or
the i ncone of such other person
during the previous year, in the
prescribed formand verified in
the prescribed manner and setting
forth such other particulars as
may be prescribed:

Provi ded that, on an
application nade in the
prescri bed manner, the
Assessing Oficer may, in his
di scretion, extend the date
for furnishing the return,
and, notw t hstanding that the
date is so extended, interest
shal | be chargeable in
accordance with the

provi sions of sub-section

(8).

(3) I f any person who has not (been
served with a notice under sub-
section (2), has sustained a | oss
in any previous year under the
head "Profits and gai ns of

busi ness or profession"” or under
the head "Capital gains" and
clains that the loss or any part

t hereof should be carried forward
under sub-section (1) of Section
72, or sub-section (2) of Section
73, or sub-section (1) or sub-
section (3) of Section 74, or sub-
section (3) of Section 74A, he may
furnish within the tine all owed
under sub-section (1) or by the
thirty first day of July of the
assessnment year relevant to the
previ ous year during which the

| oss was sustained, a return of
loss in the prescribed form and
verified in the prescribed manner
and contai ni ng such ot her
particul ars as may be prescri bed,
and all the provisions of this
Act shall apply as if it were a
return under sub-section (1).

(4)(a) Any person who has not .
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furnished a return within the tine

al l owed to himunder sub-section (1)
or sub-section (2) may, before the
assessment is made, furnish the return
for any previous year at any tine
before the end of the period specified
in clause (b), and the provisions of
sub-section (8) shall apply in every
such case.

(b) The period referred to in clause (a)
shal | be-

(i)where the return relates to a
previ ous year relevant to any
assessnent year conmenci ng-on. or
before the Ist day of April, 1967
four years fromthe end of such
assessnent year;

(ii)where the return relates to a
previous year relevant to the
assessment year conmenci ng on the

I st day of April, 1968 three years
fromthe end of the assessnent year

(iii)where the return relates to a
previ ous year relevant to any other
assessment year, two years fromthe
end of such assessnent year

(4A) Every person in receipt of incone
derived from property held under trust
or other |egal obligation wholly for
charitable or religious purposes or in
part only for such purposes, or of

i ncomre being voluntary contributions
referred to in sub-clause (iia) of

cl ause (24) of section 2 shall, if the
total income in respect of which heis
assessabl e as a representative
assessee(the total inconme for this

pur pose being conputed under this Act
wi thout giving effect to the

provi sions of sections 11 and 12)
exceeds the maxi mum anmount which is
not chargeabl e of income tax furnish a
return of such income of the previous
year in the prescribed formand
verified in the prescribed manner and
setting forth such other particulars
as may be prescribed and all the
provisions of this Act shall, so far
as may be, apply as if it were a
return required to be furnished under
sub-section (1).

(4B) The Chief Executive Oficer

(whet her such Chief Executive Oficer)
is known as Secretary or by any ot her

desi gnati on) of every political party

shall, if the total incone in respect

of which the political party is

assessable (the total incone for this
pur pose being computed wi thout giving
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effect to the provisions of section
13A) exceeds the maxi mum anount which
is not chargeabl e of incone tax
furnish a return of such incone of the
previous year in the prescribed form
and verified in the prescribed manner
and setting forth such other
particulars as may be prescri bed and
all the provisions of this Act shall
so far as may be, apply as if it were
a return required to be furnished
under sub-section (1).

(5)1f any person having furnished a
return under sub-section (1) or sub-
section (2), discovers any om ssion or
any wong statenent therein, he my
furnish a revised return at any tinme
before the assessnment is made.

Kullu Valley' s case (supra ) was rendered in
t he background of Section 22 of the Ad Act.
Great enphasis is laid on the observation by this
Court that sub-section (3) of Section 22 of the
AOd Act was in the/'nature of a proviso to sub-
section (1) thereof. It is to be noted that the
decision was rendered in a totally different
context. The question related to the treatnment of
a return of loss filed beyond the tinme provided
under sub-section (1) of Section22. The
observati on on which relianceis placed cannot be
read out of context.

In Kullu valley's case (supra) the mgjority
vi ew was that Section 22(3) of the A d Act
(corresponding to Section 139(4) of ‘the Act) is
nerely a proviso to Section 22(1)
(Section 139(1)) respectively, and.if Section
22(3) is conplied with, Section 22(1) must be
held to have been conplied with and that if
conpl i ance has been nade with Section 22(3), the
requi renent of Section 22(2A) (corresponding to
Section 139(3) of the Act) would stand satisfied.
It was thus, held that the ascertained | osses
could be carried forward to the subsequent years
and set off, even though suo notu return is not
filed within time prescribed under Section 22(1)
of the Ad Act.

The deci sion was rendered in a conceptually
different situation, and has no rel evance so far
as the present dispute is concerned.

The basic issue in Kullu Valley' s case
(supra) was determ nation of |oss on the basis of
return filed under Section 22(1) or 22(3) of the
Od Act. In the Act, Section 80 deals
specifically with the situation

The original Section 80 in the Act reads as
under :

"Not wi t hst andi ng anyt hi ng contained in
this Chapter, no |oss which has not
been determ ned in pursuance of a
www.taxcode.in
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return filed under Section 139, shal
be carried forward and set off under
sub-section (1) of Section 72 or sub-
section (2) of Section 73 or sub-
section (1) of Section 74".

By the Taxation Laws (Anendnent) Act, 1984 with
effect fromlIst April, 1985, the words "under
Section 139" (underlined for enphasis) were
substituted by the words "within the time

al | owed under sub-section (1) of Section 139 or
within such further time as may be all owed by the
I ncome Tax O ficer". (underlined for enphasis)

As a result of the-anendnent of Section
139(3) by the Taxation Laws (Amendnent and
M scel | aneous Provi si ons) Act, 1986 the power of
the Incone tax O ficer to extend time for
furni shing return was taken away w.e.f. Ist
April, 1987.

Yet again, by the Direct Tax Laws (Amendnent
Act), 1987 w.e.f. Ist April, 1989 the words
"within the tinme all owed under sub-section (1)
of Section 139 or wi thin such further time as nmay
be all owed by the Inconme tax Oficer" were
substituted by the words "in accordance with the
provi si ons of sub-section (3) of Section 139"

It is well settled principle in |aw that the
Court cannot read anything into a statutory
provi sion which is plain and unanbi guous. A
statute is an edict of the |egislature. The
| anguage enployed in a statute is the
determ native factor of |legislativeintent. The
first and primary rule of construction is that
the intention of the |egislation must be found in
the words used by the legislature itself. The
guestion is not what may be supposed and has been
i ntended but what has been said. "Statutes
shoul d be construed, not as theorens of Euclid",
Judge Learned Hand said, "but words nust be
construed with sone inmgination of the purposes
which lie behind then. (See Lenigh Valley Coa
Co. v. Yensavage (218 FR 547). The view was re-
iterated in Union of India v. Filip Tiago De Gama
of Vedem Vasco De Gama (AIR 1990 SC 981), and
Padma Sundara Rao (dead) and Os. V. State of
Tam | Nadu and Ors. (2002 (3) SCC 533).

In D.R Venkatchalamv Dy. Transport
Conmi ssi oner (1977 (2) SCC 273) it was observed
that courts must avoid the danger of a priori
determ nation of the neaning of a provision based
on their own preconceived notions of ideologica
structure or schene into which the provision to
be interpreted is sonewhat fitted. They are not
entitled to usurp legislative function under the
di sgui se of interpretation

Wiile interpreting a provision the court
only interprets the | aw and cannot legislate it.
If a provision of law is m sused and subjected to
the abuse of process of law, it is for the
www.taxcode.in
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| egi slature to anmend, nodify or repeal it, if
deened necessary. (See Rishabh Agro Industries
Ltd. V. P.N.B. Capital Services Ltd. (2000 (5)
SCC 515). The |l egislative casus oni ssus cannot be
supplied by judicial interpretative process.

Two principles of construction- one relating
to casus omi ssus and the other in regard to
reading the statute as a whol e -appear to be well
settled. Under the first principle a casus
om ssus cannot be supplied by the court except in
the case of clear necessity and when reason for
it is found in the four corners of the statute
itself but at the sane time a casus om ssus
shoul d not be readily inferred and for that
purpose all the parts of a statute or section
nmust be construed together and every clause of a
section shoul d be construed with reference to the
context and other clauses thereof so that the
construction to be put on a particular provision
makes a consistent enactnent of the whole
statute. This would be nmore so if litera
construction of a particular clause leads to
mani festly absurd or anonal ous results which
coul d not have been intended by the |egislature.
"An intention to produce an unreasonabl e
result", said Danckwerts, L.J., in Arteniou v.
Procopi ou (1966 (1) B 878), "is not to be
inmputed to a statute if there is some other
construction avail able". \Were to apply words
literally would "defeat the obvious intention of
the |l egislation and produce a whol |y unreasonabl e
result", we nust "do sone violence tothe
wor ds" and so achi eve that obvious-intention and
produce a rational construction. (Per Lord Reid
in Luke v. IRC {1963 AC 557} where at AC p.577 he
al so observed: "This is not a new probl em
though our standard of drafting is such that it
rarely energes".}

The headi ng of the Section or the margina
note may be relied upon to clear any doubt or
anmbiguity in the interpretation of the provision
and to discern the legislative intent. In C1.T.
v. Ahmedbhai Umarbhai and Co. (AIR 1950 SC 134)
after referring to the view expressed by Lord
Machnaghten in Balraj Kunwar v. Jagatpal Singh
(ILR 26 All. 393 (PC), it was held that marginal
notes in an Indian Statute, as in an Act of
Parlianment cannot be referred to for the purpose
of construing the statute. Simlar view was
expressed in Board of Mislim Wkfs, Rajasthan v.
Radha Ki shan and Ors. (1979(2) SCC 468), and
Kal awat i bai v. Soiryabai and Os. (AIR 1991 SC
1581). Marginal note certainly cannot control the
neani ng of the body of the Section if the
| anguage enpl oyed there is clear. (See Snt
Nandi ni Satpathy v. P.L. Dani and Anr. (AR 1978
SC 1025) In the present case as noted above, the
provi sions of Section 276-CC are in clear termns.
There is no scope for trying to clear any doubt
or anbiguity as urged by |earned counsel for the
appel l ants. Interpretation sought to be put on
Section 276-CC to the effect that if a returnis
filed under sub-section (4) of section 139 it
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neans that the requirenents of sub-section (1) of
Section 139 cannot be accepted for nore reasons
t han one.

One of the significant terms used in Section
276-CCis 'in due tine’. The time w thin which
the return is to be furnished is indicated only
in sub-section (1) of Section 139 and not in sub-
section (4) of Section 139. That being so, even
if areturnis filed in terms of sub-section (4)
of Section 139 that would not dilute the
infraction in not furnishing the return in due
time as prescribed under sub-section (1) of
Section 139. O herw se, the use of the expression
"in due tine" would | oose its relevance and it
cannot be said that the said expression was used
wi t hout any purpose. Before substitution of the
expression "clause (i) of sub-section (1) of
section 142" by Direct Tax Laws (Amendnent) Act,
1987 w.e.f. 1.4.1989 the expressi on used was
"sub-section (2) of section 139", At the
rel evant point of tine the assessing officer was
enpowered to issue a notice requiring furnishing
of a return within the tine indicated therein.
That nmeans the infractions which are covered by
Section 276-CC relate to non-furnishing of return
within the tine in ternms of sub-section (1) or
i ndicated in the notice given under sub-section
(2) of Section 139. There is no condonation of
the said infraction, even if areturnis filed in
terns of sub-section (4). Accepting such a plea
woul d nean that a person who has not filed a
return within the due tinme as prescribed under
sub-sections (1) or (2) of Section 139 would get
benefit by filing the return under Section 139(4)
much later. This cannot certainly be the
| egislative intent.

Anot her plea which was urged with sone
anmount of vehenmence was that the provisions of
Section 276-CC are applicable only when there is
di scovery of the failure regardi ng evasi on of
tax. It was subnmitted that since the return under
sub-section (4) of Section 139 was filed before
the di scovery of any evasion, the provision has
no application. The case at hand cannot be
covered by the expression "in any other case".
Thi s argunent though attractive has no substance.

The provision consists of two parts. First
relates to the infractions warranti ng pena
consequences and the second, mneasure of
puni shment. The second part in turn envisages two
situations. The first situation is where there is
di scovery of the failure involving the evasion of
tax of a particular anpunt. For the said
i nfraction stringent penal consequences have been
provi ded. Second situation covers all cases
except the first situation el aborated above.

The term of inprisonnment is higher when the
amount of tax which would have been evaded but
for the discovery of the failure to furnish the
return exceeds one hundred thousand rupees. If
the plea of the appellants is accepted it would
www.taxcode.in
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nmean that in a given case where there is
infraction and where a return has not been
furnished in terns of sub-section (1) of Section
139 or even in response to a notice issued in
terns of sub-section (2), the consequences
flowi ng fromnon-furnishing of return would get
obliterated. At the relevant point of tine
Section 139(4)(a) permitted filing of return
where return has not been filed within sub-
section (1) and sub-section (2). The time linit
was provided in clause (b). Section 276-CC refers
to "due time" in relation to sub-sections (1)
and (2) of Section 139 and not to sub-section
(4). Had the Legislature intended to cover sub-
section (4) also, use of expression "Section
139" al one woul d have sufficed. It cannot be
said that Legislature without any purpose or

i ntent specified only the sub-sections (1) and
(2) and the conspi cuous om ssion of sub-section
(4) has no meani ng or purpose behind it. Sub-
section (4) of Section 139 cannot by any stretch
of imagination control operation of sub-section
(1) wherein a fixed period for furnishing the
return is stipulated. The nere fact that for

pur poses of assessnent and carrying forward and
to set off losses it is treated as one filed

wi thin sub-sections (1) or (2) cannot be pressed
into service to claimit to be actually one such
though it is factually and really not by
extending it beyond its |egitimte purpose.

Whet her there was wilful failure to furnish
the return is a natter which is to be adjudicated
factually by the Court which deals with the
prosecution case. Section 278-E is relevant for
this purpose and the sane reads as follows:

"278-E: Presunption as to
cul pabl e nental state-

(1) In any prosecution for any offence
under this Act which requires a

cul pable nental state on the part of

the accused, the court shall presune

the exi stence of such mental state but

it shall be a defence for the accused

to prove the fact that he had no such
mental state with respect to the act
charged as an offence in that

prosecuti on.

Expl anation: In this sub-section,
"cul pabl e nmental state" includes
intention, motive or know edge of a
fact or belief in, or reason to
bel i eve, a fact

(2) For the purposes of this section
a fact is said to be proved only when
the court believes it to exist beyond
reasonabl e doubt and not mnerely when

its existence is established by a
preponderance of probability".
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There is a statutory presunption prescribed
in Section 278-E. The Court has to presune the
exi stence of cul pable nental state, and absence
of such mental state can be pl eaded by an accused
as a defence in respect to the act charged as an
of fence in the prosecution. Therefore, the
factual aspects highlighted by the appellants
were rightly not dealt with by the H gh Court.
This is a matter for trial. It is certainly open
to the appellants to pl ead absence of cul pable
mental state when the matter is taken up for
trial.

Looked at from any angle the appeals are
wi thout nerit and are disnissed.
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