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CASE NO.:
Appeal (civil) 1532-1533 of 1993

PETI TI ONER
The State of West Benga

RESPONDENT:
Kesoram | ndustries Ltd. and O's.

DATE OF JUDGVENT: 15/01/2004

BENCH
Al, RC LAHOTI, B.N AGRAVWAL & Dr. AR LAKSHVANAN

JUDGVENT:
JUDGVENT

C.A. Nos., 1532-1533 COF 1993
(Wth C. A _Nos.3518-3519 of 1992, 5149-54 of 1992, C. A No.2350 of

1993, C. A-N0. 7614 0f 1994, C. A NOS. v\ o oottt e e e e e e e of
2004 (Arising out of SLP (C) Nos.3986 of 1993, 11596 and 17549 of
1994) .

WP.(C) Nos. 262 of 1997

The Terai Indian Planters’ Association & Anr. ... Appell ants
Ver sus
The State of West Bengal & Os. ... Respondent s

(Wth WP. (C) Nos.515, 641,642 of 1997, WP.(C) Nos.347, 360
of 1999, WP.(C) Nos.50, 553 of 2000, WP.(C) Nos.207, 288, 389
of 2001 and WP.(C) No.81 of 2003)

WP. (C) No.247/1995

Bengal Brickfield Omers’ Assn. & Anr. ... Appellants
Ver sus
State of West Bengal & O's. ....Respondent s

(Wth WP. (C) No.412/1995)

Givil Appeal No.5027/2000

Ani | Kumar Si ngh . .. Appel | ant
Ver sus
Col I ector, Sonbhadra District & Os. ....Respondent s

(Wth C. A Nos.6643 to 6650 of 2000, 6894 of 2000 and
C. A No. 1077 of 2001)

R C. Lahoti, J.

This batch of natters, some appeal s by special |eave under
Article 136 of the Constitution and some wit petitions filed in
this Court, raise a few questions of constitutional significance
centering around Entries 52, 54 and 97 in List | and Entries 23,
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49, 50 and 66 in List Il of the Seventh Schedule to the
Constitution of India as also the extent and purport of the

resi duary power of legislation vested in the Union of India.
Cesses on coal bearing land, levied in exercise of the power
conferred by State Legislation, have been struck down by a

Di vi sion Bench of the Calcutta H gh Court. In exercise of the
sanme power conferred by State |egislation whereunder cesses

were | evied on coal bearing |and, cesses have al so been |evied

on tea plantation | and which are the subject-matter of wit
petitions filed in this Court. The Bengal Brickfield Oaners’
Associ ati on have al so cone up to this Court by filing a wit
petition under Article 32 of the Constitution, laying challenge to
the same cesses levied on the renoval of brick earth. These

three sets of matters arise fromWst Bengal. The Hi gh Court of
Al'l ahabad has uphel d the constitutional validity of cess levied in
the State of U P. on mnor ninerals which decisions are the

subj ect-matter of civil appeals filed under Article 136 of the
Constitution. For the sake of convenience, we would call these
matters, respectively as (A) 'Coal Matters’', (B) 'Tea Matters', (O
"Brick Earth Matters’, and (D) 'Mnor Mneral Matters'. |nasmnuch
as the basic constitutional questions arising for decision in al
these matters are the sane, all the matters have been heard

anal ogousl y.

We woul d first set out the facts in brief and so far as
rel evant for appreciating the issues arising for decision and
thereafter deal with the sane.

(A) Coal Matters

A Division Bench of the Calcutta H gh Court has, vide its
j udgrment dated 25.11.92 reported as Kesoram Industries Ltd.
(Textiles Division) Vs. Coal India Ltd., AR 1993 Calcutta 78,
struck down certain |levies by way of cess on coal as
unconstitutional for want of legislative conpetence in the State
Legi slature. Feeling aggrieved, the State of West Bengal has
cone up in appeal by special |eave

The I evies which are the subject matter of chal'l enge are
as under:
The Cess Act, 1980

"S.5 Al imovable property to be

liable to a road cess and public works

cess. Fromand after the comrencenent of

this Act in any district or part of a district, al
i movabl e property situate therein except as
otherwise in (Section 2) provided, shall be
liable to the payment of a road cess and a

public works cess."

"S.6 Cesses how to be assessed.
The road cess and the public works cess

[shal | be assessed_

(a) in respect of lands on the annua
val ue t hereof,

(b) in respect of all mnes and quarries,
on the annual dispatches therefrom and,

(c) in respect of trammays, railways and
ot her inmovabl e property, on the annual net
profit thereof, ascertained respectively as in
www.taxcode.in
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this Act prescribed]

and the rates at which such cesses
respectively shall be levied for each year shal
be determ ned for such year in the manner in
this Act prescribed:

Provided that

(1) the rates of such road cess and
public works cess shall not exceed six paise
and twenty-five paise respectively on each
rupee of such annual val ue,

(2) the rates of each of such road cess
and public works cess shall not exceed

(1) fifty paise on each tonne of coal
m neral s or sand of “such annual  di spat ches,
and

(ii) si X pai se on each rupee of such

annual net profits,

Expl anati on. For the purposes of this
provi so, one tonne of coke shall be counted as
one and a quarter tonne of coal."

2. West Bengal Primary Education
Act, 1973
"78. Educati on cess. (1) A

i movabl e properties on which road and public
wor ks cesses are assessed, [or _all such
properties which are liable to suchassessnent]
according to the provisions of the Cess Act,
1880, shall be liable to the paynent of
educati on cess.

(2) The rate of the education cess shal
be determ ned by the state CGovernnment by
notification and shall not exceed

(a)[in respect of lands, other than a tea
estate] ten pai se on each rupee of the annua
val ue t hereof;

(aa) XXX XXX XXX

(b) in respect of coal mines [five per
centum of the value of coal] on the dispatches
t herefrom

(c) in respect of quarries and mi nes

ot her than coal mines, [one rupee on each
tonne of materials or mnerals other than coa
on the annual dispatches therefroni

Expl anati on. For the purpose of clause
(b) the expression 'value of coal’ shall nean

(i) in the case of dispatches of coal as a
result of sale thereof, the prices charged by .
www.taxcode.in
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the owner of a coal mine for such coal, but
excludi ng any sum separately charged as tax,
cess, duty, fee or royalty for paynent of such
sumto Government to a |ocal body, or any

ot her sum as may be prescribed or

(ii) in the case of dispatches other than

those referred to initen(i), the prices
chargeabl e by the owner of a coal nmine for

such coal if they were dispatched as a result of
sal e thereof, but excluding any sum separately
chargeabl e as tax, cess, duty, fee or ___ royalty
for payment of such sumto Governnment or a

| ocal body or any other sumas nay be

prescri bed:

Provided that if nore than one price is
chargeable for the same variety of coal, the
maxi mum pri ce chargeabl e for that variety of

coal shall be taken as the basis of valuation for
the purpose of this item"

3. West Bengal Rural Enpl oynent
and Production Act, 1976.

"S.4. Rural enploynment cess. (1)

On and fromthe comencenment of this Act, all

i movabl e properties on which road and public
work cesses [are assessed or liable to be
assessed] according to the provisions of the
Cess Act, 1880, shall be liable to the paynent
of rural enploynent cess;

Provi ded that on raiyat who is exenpted

from payi ng revenue in respect of his holding
under cl ause (a) of sub-sec.(1l) of S.23B of the
West Bengal Land Reforns Act, 1955 shall be
liable to pay rural enploynent cess.

(2) The rural enploynent cess shall be
| evied annually__

(a) [in respect of lands, other than a tea
estate,] at the rate of six paise on each rupee
of devel opnent val ue thereof;

(aa) XXX XXX XXX

(b) in respect of coal mines, at the
rate of [thirty-five paise per centun] on each
tonne of coal on the xxx di spatches therefrom

(c) in respect of mnes other than coa

m nes and quarries, [at the rate of fifty paise
on each tonne of materials other than coal on
the annual dispatches therefroni

Expl anati on. For the purpose of clause
(b) the expression 'value of coal’ shall nean

(i) in the case of dispatches of coal as a
result of sale thereof, the prices charged by
the owner of a coal mine for such coal but
excl udi ng any sum separately charged as tax,
cess, duty, fee or royalty for paynment of such
www.taxcode.in
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sumto Government or a |local body, or any
ot her sum as may be prescribed, or

(ii) in the case of dispatches, other

than those referred to initem (i), the prices
chargeabl e by the owner of a coal mine for

such coal if they were dispatched as a result of
sal e thereof, but excluding any sum separately
chargeabl e as tax, cess, duty, fee or royalty for
paynment of such sumto Government or a |loca

body, or any other sum as nay be prescribed:

Provided that if nmore than one price is
chargeabl e for the sane variety of coal, the
maxi mum price chargeable for that variety of

coal shall be taken as the basis of valuation for
the purpose of this item™

Al the three |l egislations above-referred to are State

enact ments. The provisions of the Wst Bengal Prinmary
Education Act, 1973 and the West Bengal Rural Enpl oynent and
Producti on Act, 1976, which'|levied cess were anended by the
West Bengal Taxation Laws (Amendnent) Act, 1992 with effect
from 1-4-1992. The text of the said Anendnent Act is as
fol |l ows:

"West Bengal Act |1 of 1992

THE WEST BENGAL TAXATI ON LAWS
( AVENDMENT) ACT, 1992.

[ Passed by the West Bengal Legislature]

[ Assent of the Governor was first published in
the Calcutta Gazette, Extraordinary, of the 27th
March, 1992.]

An Act to anend the West Bengal Primary
Educati on Act, 1973 and the West Bengal Rura
Enmpl oyment and Production Act, 1976.

WHERAS it is expedient to anend the
West Bengal Primary Education Act, 1973 and
the West Bengal Rural Enployment and
Production Act, 1976, for the purposes and in
the manner hereinafter appearing:

It is hereby enacted in the Forty-third
Year of the Republic of India, by the
Legi sl ature of West Bengal, as follows: -

1. (1) This Act may be called the West
Bengal Taxation Laws (Anendnent) Act, 1992.

(2) It shall conme into force on the 1st
day of April, 1992.
(Section 2.)
2. In the West Bengal Prinmary Education Act,

1973, )
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(1) in section 78 for sub-section (2), the
foll owi ng sub-section shall be substituted: __

"(2) The education cess shall be Ievied
annual |y

(a) in respect of |and, except when a
cess is leviable and payabl e under cl ause
(b) or clause (c) of sub-section (2A), at
the rate of ten pai se on each rupee of
annual val ue thereof as assessed under
the Cess Act, 1880;

(b) in respect of a coal-bearing | and, at
the rate of five per centum of the annua
val ue of the coal -bearing | and as defined
in clause (1) of Section 2 of the West
Bengal Rural Enpl oyment and Production
Act, 1976,

(c) in respect of a nmineral-bearing | and
(other than coal -bearing | and) or quarry,
at the rate of one rupee on each tonne of
m nerals (other than coal) or materials
despat ched within the neani ng of clause
(1b) of Section 2 of the West Benga

Rural Enpl oynent and Production Act,
1976, from such mineral bearing l'and or
quarry;

Provi ded that when in the coal -

bearing land referred to in clause (b)
there is no production of coal for nore
than two consecutive years, such|and

shall be liable for | evy of cess in-respect
of any year inmediately succeeding the
sai d two consecutive years in accordance
with clause (a):

Provi ded further that where no

despatch of mnerals or materials is

made during a period of nore than two
consecutive years fromthe mneral -
bearing land or quarry as referred to in
clause (c), such land or quarry shall be
liable for levy of cess in respect of any
year inmmredi ately succeeding the said

two consecutive years in accordance with
cl ause (a).

Expl anation. ___ For the purposes of this
chapter, ’'coal -bearing I and’ shall have the
same nmeaning as in clause (la) of Section 2 of
the West Bengal Rural Enploynment and
Production Act, 1976.°.

(2) in section 78A,

(a) for clause (a), the follow ng cl ause
shal | be substituted:-

"(a) the education cess payable for a
year under sub-section (1) of section 78
in respect of coal-bearing |land referred
www.taxcode.in
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to in clause (b) of sub-section (2) of that
section shall be paid by the owner of

such coal -bearing land in such manner

at such intervals and by such dates as

may be prescribed;";

(b) for clause (b), the follow ng cl ause
shal | be substituted: -

"(b) every owner of a coal-bearing | and
shall furnish a declaration relating to a
year showi ng the anpunt of education

cess payabl e by hi munder clause (a) in
such formand by such date as may be
prescribed and to such authority as nmay
be notified by the State Governnent in
this behalf in the Oficial Gazette
(hereinafter referred to as the notified
aut hority);";

(c) in clause (c),

(i) for the words "coal mne"
wher ever they occur, the words
"coal -bearing | and” shall be
substi t ut ed;

(ii) for the word "return", wherever
it occurs, the word "decl arati on”
shal | be substituted;

(iii)for the word "period", wherever
it occurs, the word "year" shall be
substi t ut ed;

(d) for clause (d), the follow ng clause
shal | be substituted:-

"(d) the education cess under
cl ause (b) of sub-section (2) of
section 78 shall be assessed by the
notified authority in the nmanner
prescribed, and if the declaration
under clause (b) is not accepted,
the owner of the coal-bearing |and
shal | be given a reasonabl e
opportunity of being heard before
maki ng such assessnent;";

(e) in clause (g), for the words "coal mine" in
the two pl aces where they occur, the words
"coal -bearing |l and" shall be substituted

(f) for clause (ga), the follow ng clause shal
be substituted: -

"(ga) where an owner of a coal -bearing
 and furnishes a declaration referred to in
clause (b) in respect of any year by the
prescri bed date or thereafter, but fails to
make full paynent of education cess
payabl e in respect of such period by such
date, as may be prescribed under cl ause
(a), he shall pay a sinple interest at the
rate of two per centum for each English
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cal endar nonth of default in paynent
under clause (a) fromthe first day of
such nmonth next follow ng the prescribed
date up to the nonth preceding the

month of full payment of such cess or up
to the nmonth prior to the nonth of
assessnment under clause (d) in respect
of such period, whichever is earlier, upon
so much of the anount of education cess
payabl e by hi maccording to clause (a)
as remmins unpaid at the end of each
such nmonth of default;"

(g) for clause (gb), the follow ng clause shal
be substituted: -

"(gb) where an owner of a coal -bearing
land fails to furnish-a declaration referred
to in clause (b) inrespect of any year by
the prescribed date or thereafter before
the assessnment under clause (d) -in
respect of such year and, on such
assessment, full amount of education
cess payable for such year is found not
to have been paid in the manner and by
the date prescribed under clause (a), he
shall pay a sinple interest at the rate of
two per centum for ‘each English calendar
nmont h of default in paynent under
clause (a) fromthe first day of the
nonth next follow ng the prescribed date
for such paynent up to the nonth
precedi ng the nonth of full paynent of
education cess under clause (a) or up to
the month prior to the nonth of such
assessnment under clause (d), whichever
is earlier, upon so nuch of the anmpunt of
education cess payabl e by hi maccording
to clause (a) as renmmins unpaid at the
end of each such nonth of default:

Provi ded that where the education
cess payabl e under clause (a) is not paid
in the manner prescribed under that
cl ause by the owner of a coal -bearing
land, the notified authority shall, while
maki ng the assessment under cl ause (d)
in respect of a year, apportion on the
basi s of such assessnent the education
cess payable in accordance with cl ause

(a);";

(h) in clause (gc), for the words "coal m ne"
the words "coal -bearing | and" shall be
substi tut ed;

(i) in clause (ge), for the words "coal m ne",
the words "coal -bearing | and" shall be
substi t ut ed;

(j) for clause (gf), the follow ng clause shall be
substi t ut ed: -

"(gf) interest under clause (ga) or
cl ause (gb) shall be payable in respect of .
www.taxcode.in
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paynment of education cess which falls
due on any day after the 30th day of
April, 1992, and interest under clause
(gc) shall be payable in respect of
assessment for which notices of demand
of education cess under clause (d) are
i ssued on or after the date of
conmencenent of the West Benga
Taxation Laws (Amendrment) Act, 1992:

Provi ded that interest under clause
(ga) or clause (gb) in respect of any
peri od ended on or before the 31lst day of
March, 1992, or interest under clause
(gc) in respect of assessnent, for which
noti ces of denmand of education cess
under cl ause (d) are issued before the
dat e of comrencenent of the West
Bengal Taxation Laws (Anendnent) Act,
1992, shall continue to be payable in
accordance with the provisions of this Act
as they stood i nmedi ately before the
comng into force of the aforesaid Act as
if the aforesaid Act had not cone into
force;";

(k) in clause (gh), for the words "coal m ne
the words "coal -bearing | and" shal |l be
substi t ut ed;

(I') in clause (gi), for the words "coal mne
the words "coal -bearing | and" shall be
substi t ut ed;

(m in clause (gj), for the words "coal mne
the words "coal -bearing | and" shall be
substi tut ed;

"3. In the West Bengal Rural Enploynment and
Production Act, 1976,

(1) in Section 2,

(a) for clause (1), the follow ng clauses

shal |l be substituted_

(1) "annual val ue of coal -bearing

land", in relation to a financial year, means

one-hal f of the value of coal, produced from

such coal -bearing land during the two years

i mredi ately preceding that financial year, the

val ue of coal being that as coul d have been

fetched by the entire production of coal during

the said two i medi ately precedi ng years, had

the owner of such coal -bearing | and sold such

coal at the price or prices excluding the

amount of tax, cess, fee, duty, royalty,

crushi ng charge, washi ng charge, transport

charge or any other ampunt as may be

prescribed, that prevailed on the date

i medi ately preceding the first day of that

financial year.

Expl anation. ___ Were different prices

are prevailing on the date inmediately

preceding the first date of that financial year
www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 431 $6ge 10 of 73

for different grades or qualities of coal, the
val ue of coal of each grade or quality produced
during the two years i medi ately preceding
that financial year shall be determ ned
accordi ngly;

(1a) "coal -bearing | and® neans hol di ng

or hol dings of Iand having one or nore seamns
of coal conmprising the area of a coal mne
(1b) 'despatched’, for a financial year

shall, in relation to a mneral -bearing | and
(other than coal -bearing | and) or a quarry,
mean one-half the quantity of mnerals, or

m neral s, despatched during two years

i medi ately preceding that financial year from
such mneral -bearing |and or quarry;

(1c) ' devel oprent value’ means a sum
equivalent to five tinmes the annual val ue of

| and as assessed under the Cess Act, 1880;’

(b) after clause (3), the follow ng

cl ause shall be added and shall be deened

al ways t o have been added: -

"(4) "year’ neans a financial year as
defined in clause (15) of Section 3 of the
Bengal GCeneral C auses Act, 1899;’

(2) in section 4, for sub-section (2), the
foll owi ng sub-section shall be substituted:-

"(2) The rural enploynment cess shall  be
levied annual ly__

(a) in respect of |and, except when a
cess is leviable and payabl e under cl ause
(b) or clause (c) or sub-section (2A), at
the rate of six paise on each rupee of
devel opnent val ue t hereof;

(b) in respect of a coal-bearing | and, at
the rate of thirty-five per centum of the
annual val ue of coal -bearing l'and as
defined in clause (1) of Section 2;

(c) in respect of a nineral-bearing | and
(ot her than coal -bearing | and) or quarry,
at the rate of fifty paise on each tonne of
m nerals (other than coal) or materials
despat ched t herefrom
(g) for clause (gb), the follow ng clause shal
be substituted: -

"(gb) where an owner of a coal -bearing
land fails to furnish a declaration referred
to in clause (b) in respect of any year by
the prescribed date or thereafter before
the assessment under clause (d) in
respect of such year and, on such
assessment, full amount of rural
enpl oyment cess payabl e for such year
is found not to have been paid in the
manner and by the date prescribed
under clause (a), he shall pay a sinmple
interest at the rate of two per centum for
each English cal endar nonth of default in
paynment under clause (a) fromthe first
day of the nmonth next follow ng the
prescri bed date for such payment up to
the nonth preceding the nonth of ful
paynment of rural enploynent cess under
clause (a) or up to the nmonth prior to the
nonth of such assessnent under cl ause
(d), whichever is earlier, wupon so much
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of the anount of

payabl e by
as remains
such nonth

enpl oynent
(a) is not
under t hat

rural enpl oyment cess
hi m according to clause (a)
unpaid at the end of each
of default:
Provi ded that where the rura
cess payabl e under cl ause
paid in the manner prescribed
cl ause by the owner of a coal -

bearing | and, the notified authority shall
whi | e maki ng the assessnment under

clause (d) in respect of a year, apportion
on the basis of such assessment the rura
enpl oyment cess payabl e i'n accordance

with clause (a);";

(h) in clause (gc), for the words "coal nine",
the words "coal -bearing l'and" shall be

substi tuted;

(i) in.clause (ge), for the words "coal m ne"

the words "coal-bearing | and" shall be
substi t ut ed;

(j)y for clause (gf),
substituted: -

the follow ng clause shall be

"(gf) interest under clause (ga) or
cl ause (gb) shall be payable in respect of
paynment of rural enploynent cess which

falls due on any day after the 30th day of
April, 1992, and interest under clause
(gc) shall be payable in respect of
assessnents for which notices of denmand

of rural enploynent cess under clause

(d) are issued on or after the date of
commencemnent of the West Bengal

Taxation Laws (Anmendment) Act,

Provi ded t hat

1992:

i nterest under

cl ause

(ga) or clause (gb)
peri od ended on or
March, 1992, or int
(gc) in respect of
noti ces of demand of

in respect of any
before the 31st day of
erest under cl ause
assessments for which

rural

enpl oynent

cess under clause (d) are issued before
the date of comrencenent of the West
Bengal Taxation Laws (Anendnment) Act,
1992, shall continue to be payable in
accordance with the provisions of this Act
as they stood before the coming into
force of the said Act as if the said Act
had not cone into force;";

(k) in clause (gh), for the words "coa
the words "coal -bearing | and" shall be
substi tut ed;

(I') in clause (gi), for the words "coa
the words "coal -bearing | and" shall be
substi t ut ed;

(m in clause (gj), for the words "coa

the words "coal -bearing | and" shall be
substi t ut ed;
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By order of the Governor
R. BHATTACHARYYA
Secy. to the CGovt. of West Bengal ."

It is the constitutional validity of the anendnent in the
two | egislations, given effect to from1.4.92, which was
successfully inmpugned in the High Court and is sought to be
restored in these appeals.

The High Court has placed reliance mainly on two deci sions
of this Court, nanely India Cenent Ltd. & Os. Vs. State of
Tam | Nadu & Ors., (1990) 1 SCC 12 (Seven-Judges Bench
deci sion) and Orissa Cenent Ltd. Vs. State of Oissa & Os.,
1991 Supp. (1) SCC 430 (Three-Judges Bench decision). In both
these decisions the | evy of cess inpugned therein was struck
down as unconstitutional. The H gh Court of Calcutta has held
that the levy inmpugned hereinis simlar to the one held ultra
vires the legislative conpetence of the State twi ce by the
Supreme Court, and hence the sane was I|iable to be struck
down.

In the opinionof the H gh Court, the cess is assessed and
conputed on the basis of value of coal produced fromthe coa
bearing | and, and coal bearing | and has been defined to nmean
| and havi ng one or nore seans of coal conprising the area of a
coal mne. Therefore, it is the production of coal froma coa
m ne which is the basic event for the |levies and the cess is to be
| evied at 35 per centumof the ’'annual value of the coal bearing
land’, which, as per definition, is directly related to the val ue of
coal produced fromthe coal nines. The value of the coal has
been related to the price. Explanation to Cause (1) of sub-
Section (2) of the 1922 Act, as anended by the 1976 Act, makes
the real nature of the levy clearer by providing that where
different prices are prevailing on the relevant date for different
grades or qualities of coal, the value of coal of each grade or
quality shall be relevant. The High Court has concl uded that 'the
cess cannot be said to be on land so as to be covered by Entry
49 in Schedule Il. On behalf of the wit petitioner__ respondents,
the judgnent of the Hi gh Court has been supported on simlar
grounds as were successfully urged before the H gh Court and
whi ch we shall presently deal with. On the other hand, the
| earned counsel for the appellant-State of Wst Bengal has
submitted that having regard to the real nature of the levy, it
clearly falls within the legislative field of Entry 49 in List |1,

(B) Tea matters

The writ petitions in which the validity of the | evy of cesses
relatable to tea estates is involved has an interesting |egislative
history behind it. By virtue of the West Bengal Taxation Laws
(Amendrent) Act, 1981, anmendnents were effected in the

provi sions of the Wst Bengal Primary Education Act, 1973, and
the West Bengal Rural Enploynment And Production Act, 1976.
Cesses were sought to be |evied upon certain |ands and buil di ngs
in the State for raising funds for the purpose of providing
primary education throughout the State and to provide for

enpl oyment in rural areas. Different rates in respect of |ands,
coal mnes and other mnes on annual basis were provided. Tea
estates were carved out as a separate category and a separate
rate was prescribed therefor as under

"Section 4(2) : The rural enployment cess shall be |evied .
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annual ly -

(a) in respect of lands, other than a tea
estate, at the rate of six paise on each rupee of
devel opnent val ue t hereof;

(aa) in respect of a tea estate at such rate,
not exceedi ng ruppes six on each kil ogram of

tea on the despatches fromsuch tea estate of

tea grown therein, as the State Governnent

may, by notification in the Oficial Gazette, fix
in this behalf

Provided that in cal culating the

despatches of tea for the purpose of |evy of
rural enploynment cess, such despatches for
sal e made at such tea auction centers as may
be recogni zed by the State Covernment by
notification in the Oficial Gazette shall be
excl uded:

Provi ded further that the State
CGovernment, may fix different rates on
despatches of different classes of tea.

Expl anation. - For the purpose of this

section, 'tea’ neans the plant Canelia Sinensis
(L) O Kuntze as well as all varities of the
product known commercially as tea nade from
the | eaves of the plant Canelia Sinensis (L) O
Kuntze, including green tea and green tea

| eaves, processed or unprocessed."

Sub-section (4) was introduced in Section 4 which enpowered
the State Governnent to exenpt "such categories of dispatches
or such percentage of dispatches fromthe liability to pay the
whol e or any part of the rural enploynent cess or reduce the
rate..." By another amendnment effected in 1982, the first
proviso to clause (aa) in Section 4(2) was onmtted. Severa
notifications were i ssued by the Governnent fromtime to tine
as contenpl ated by Section 4(2).

The constitutional validity of the abovesai d amendnent

was chal | enged successfully in Buxa Dooars Tea Conpany

Ltd. and Ors. Vs. State of West Bengal and Ors. - (1989) 3
SCC 211. The decision is by a Bench of two |earned Judges.
The | evy of cess having been struck down, the State becane
liable to refund the cess already collected and the rel evant
schenes whi ch were financed by the cessess so coll ected cane
under jeopardy. The West Bengal Taxation Laws (Second
Anmendnent) Act, 1989 was enacted, which is under challenge
her ei n.

Section 2 of the inpugned Act contains anmendnents to

West Bengal Primary Education Act while Section 3 sets out the
amendnments to West Bengal Rural Enpl oynent and Production

Act, 1976. As nmentioned hereinbefore, it would be enough to
noti ce the gist of the anendnents nmade in one of the two Acts
of 1976 since the amendnents in both are identical

Clause (aa) in sub-section (2) of Section 4 was onmtted
with effect from1.4.1981. After sub-section (2), sub-section (2-
A) was introduced with retrospective effect from1.4.1981. Sub-
section (2-A) reads :
(2-A) The rural enployment cess shall be
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| evied annually on a tea estate at the rate of
twel ve paise for each kil ogram of green tea
| eaves produced in such estate.

Expl anation. - For the purposes of this
sub-section, sub-section (3) and Section 4-B-

(i) "green tea | eaves’ shall nean the
pl ucked and unprocessed green | eaves of the
plant Canelia Sinensis (L) O Kuntze;

(ii) "tea estate’ shall mean any | and

used or intended to be used for grow ng plant
Canelia Sinensis (L) O Kuntze and produci ng
green tea | eaves from such plant, and shal

i nclude Iand conprised in a factory or

wor kshop for producing any variety of the
product known commercially as 'tea nade
fromthe l'eaves of such plant and for housing
the persons enployed in the tea estate and

ot her lands for purposes ancillary to the
growi ng of such plant and produci ng green tea
| eaves from such plant."

Clause (a) in sub-section (3) was also substituted which
had the effect of naking the owner of the tea estate liable for
the said cess. The other provisions require the owner of the tea
estate to maintain a true and correct account of green tea |eaves
produced in the tea estate. Sub-section (4) was also
substituted. The substituted sub-section (4) enmpowered the
State Governnent to exenpt fromthe cess such categories of
tea estates producing green tea | eaves not exceeding two | akh
fifty thousand kil ograms and | ocated in such area as may be
specified in such notification. ~Section 4-B contains the validation
clause. It says that any cess collected for the period prior to the
sai d Anendnent Act shall be deened to have been validly |evied
by it and coll ected under the Anended Act. Any assessnent
nmade or other proceedings taken in that behalf for assessing
and collecting the said tax were al so to be deened to have been
taken under the Amended Act.

Goodricke Goup Ltd. & ors. filed a wit petition under

Article 32 of the Constitution of India in this Court. The |levy of
cesses under both the State enactnents as anended by the

West Bengal Taxation Laws (Second Amendnent) Act, 1989 was

i mpugned. A few matters raising a simlar challenge and
pending in various H gh Courts were also withdrawmn to this
Court. Al the matters were heard and deci ded by a three-
Judges Bench of this Court, vide judgnent dated Novenber 25,
1994, reported as Goodricke Goup Ltd. and Os. Vs. State

of West Bengal and Ors. - (1995) Supp. 1 SCC 707. The
decision of this Court in India Cement Ltd. and O's. Vs.
State of Tami| Nadu & Ors. (1990) 1 SCC 12 (seven-judges

Bench) and Orissa Cenent Limted Vs. State of Orissa &

Os. (1991) Suppl.1l SCC 430 (three-judges Bench) were cited

bef ore the three-judges Bench in Goodricke. Both the decisions
wer e di stinguished and the constitutional validity of the 1989
amendment s was upheld. The wit petitions were dism ssed.

It appears that a simlar cess was levied by a pari materia
provi sion enacted by the State Legislature of Orissa as the
Orissa Rural Enploynment, Education and Production Act, 1982.
The cess was on | and bearing coal and nminerals. Challenge to
the constitutional validity of such cess was successfully laid
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before this Court, and the Oissa Legislation was struck down as
unconstitutional and ultra vires the conpetence of the State
Legislature in State of Oissa Vs. Mihanadi Coal Fields

Limted (1995) Suppl.2 SCC 686 decided on April 21, 1995.

On 30.3.1996 a wit petition under Article 32 of the

Constitution of India has been filed in this Court |aying challenge
to the constitutional validity of the very sane amendnents

whi ch were unsuccessfully inpugned in the Goodricke' s case.

The writ petitioners in the Tea Matters have in their

petition stated a few grounds in support of the relief sought for.
However, a perusal of the grounds reveals that in substance the
challenges is only one, i.e., the decision in Goodricke runs
counter to the view of the | aw taken by Seven-Judges Bench in

I ndi a Cenent and three-Judges Bench in Orissa Cenent;

Goodricke was rightly not followed in Mahanadi Coal Fields;

rat her Mahanadi Coal Fields has whittled down the authority of
Goodri cke ‘and that being the position of |aw the inpugned cess

is ultra vires the power of the State Legislature and deserves to
be pronounced so. In short, the sane challenge as was laid and
turned down in CGoodricke, is reiterated drawi ng support from

the decisions of this Court previous and subsequent to

CGoodri cke, and seeks the overruling of Goodricke.

(C Brick-Earth Matters

The Bengal Brickfield Owmers’ Association, being a

representative body of the persons engaged in the activity of

brick manufacturing and owning brickfields as also one of the

brickfield owners, have joined in filing a wit petition before this

Court wherein the constitutional validity of the very sane

provi sions as contained in the Cess Act, 1880, the Wst Benga

Primary Education Act, 1973 and the Wst Bengal Rura

Empl oyment and Production Act, 1976 ( both as anended by the

Bengal Taxation Laws Amendnent Act, 1992) has been put in

i ssue, as has been subjected to challenge by the coal mne

owners and the tea estate owners disputing the |l evy of cess

al l egedly on coal and tea. The grounds of challenge, briefly

stated, are three in nunber: firstly, that brick-earth is a m nor

m neral to which the Mnes and M neral s Devel opnent and

Regul ati on Act, 1957, applies and by virtue of the declaration

made by Section 2 of the Act by reference to Entry 54 in

Schedule | of the Constitution, the field relating to such m nor

mnerals is entirely covered by the Central Legislation and hence

the State Legislations are not conpetent to | evy the inmpugned

cess; secondly, that the levy is on the dispatch of mnor mnerals

for sale while the process of manufacturing bricks does not

i nvol ve any dispatch of the brick-earth inasnuch as the brick-

earth is consuned then and there, on the brickfield itself, in the

process of manufacturing of bricks, and there bei ng no di spatch

of brick-earth, the cess is not leviable; and thirdly, that the State

CGovernment is not enmpowered to | evy any cess on either the

extraction of brick-earth or on the dispatch of brick-earth. /n

support of these three grounds, it is further submtted that the

sanme quantity of brick-earth is subjected by Central Legislation

to paynent of royalty which is a tax, and the sane quantity of

brick-earth is sought to be levied with cess which is inconpetent

so far as the State Legislature is concerned. The wit petition

pl aces reliance on the decisions of this Court in |India Cenent

Ltd. & Ors (supra), Orissa Cenent Ltd. (supra) and Buxa

Dooars Tea Conpany Ltd. and Ors.(supra). Sone of the

nenbers of the petitioner association were served with denmand

notices. The relief sought for in the petition is striking down of

the rel evant provisions of the three State Legislations as ultra

vires the Constitution and quashing of the demand noti ces. The
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reason for filing the petition in this Court, as stated in the wit
petition, is that the provisions sought to be inpugned herein

have al r eady been declared ultra vires by the H gh Court of
Calcutta in relation to "tea', an appeal against which decision has
been filed in this Court and by an interimorder the operation of
the judgnent of the Hi gh Court was stayed.

According to the respondents, the cess sought to be |evied
by the inpugned State Legislation is in the nature of fee and not
tax. The purpose of levying fee, as stated in the Preanble to the
rel evant legislation, is rendering different services to the society
and for public benefit. The cesses have been |levied by the State
Government for securing of welfare to the people by the State as
is enshrined in Part IV of the Constitution of India by providing
comuni cation facilities, removal of illiteracy and rura
enpl oyment to the poor living belowthe poverty line. The
i mpugned | egi slations | evying the cess, do not encroach upon the
field covered by the Central |egislation. The brick-klin owners
extract the brick-earth as an itemof trade. Fromevery 100 cft
of brick-earth which weighs 5 netric tones, 1382 bricks are
manuf act ured. —The di spatch of 1382 bricks neans the dispatch
of 100 cft or 5 metric tones of brick-earth. A brickfield owner
performs dual functions: firstly, he extracts a quantum of brick-
earth fromthe quarry, and secondly, he dispatches the same for
manuf acture of bricks in the sane quarry-field. The brickfield
owner is an extractor of brick-earth and al so a manufacturer of
bricks. The elenment of dispatch is kept hidden. That is why the
cess is now assessed on annual dispatches. Dispatch, in the
context of brick-earth, means renoval of brick-earth from one
pl ace to anot her which may be within the sane conpl ex and for

donestic or captive use or consunption. In any case, the
renoval of brick-earth involved in the process cannot escape
assessnent.

(D) Mnor Mneral Matters

Thi s batch of appeals puts in issuethe judgnment dated

1. 3.2000 delivered by a Division Bench of the Allahabad Hi gh
Court (reported as Ram Dhani Singh Vs. Collector,

Sonbhadra and Ors. - AIR 2001 All ahabad 5), upholding 'the
constitutional validity of a cess on mineral rights Ievied under
Section 35 of the U P. Special Area Devel opnent Authorities Act,
1986, read with Rule 3 of the Shakti Nagar Special Area

Devel opnent Authority (Cess on Mneral Rights) Rules, 1997
(herein referred to briefly as ' SADA Act’ and ' SADA Cess Rul es’
respectively). There was a bunch of 73 wit petitions filed in the
H gh Court which have all been disnmissed. The challenge is

being pursued in this Court by ten wit petitioners through these
appeal s by special |eave.

The Governor of Utar Pradesh promul gated U.P.
Ordi nance No. 15 of 1985, which was repeal ed by U. P. -Specia
Area Devel opment Authorities Act, 1986 (U.P. Act No.9 of 1986),
contai ning identical provisions as were contained in the
precedi ng Ordi nance. The said Act received the assent of the
President of India on 19.3.1986 and was published in U P.
Gazette of that day. Section 35 of the Act provides as under
"35. Cess on mineral rights.-
(1) Subject to any linmitations inposed by
Parliament by law relating to mnera
devel opnent, the Authority may inmpose a
cess on mineral rights at such rate as may
be prescri bed.

(2) Any Cess inposed under this section shal
be subject to confirmation by the State .
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Governnent and shall be leviable with
effect fromsuch date as nay be appointed
by the State Governnment in this behalf."

On 24.2.1997, in exercise of the power conferred by

Section 35 of the Act, the Governor nmade the Shakti Nagar
Speci al Area Devel opnent Authority (Cess on M neral R ghts)
Rul es, 1997, which were published on the sane day in the U P.
Gazette and cane into force. Rule 2(b) and Rule 3(1) and (2),
rel evant for our purpose, are extracted and reproduced

her eunder

"2. In these rules, unless there is anything

repugnant in the subject or context

(a) XXX XXX XXX

(b) "Mneral Rights" neans rights conferred on
a | essee under a nmining |l ease granted or
renewed f'or-mni ng operations in relation

to Mnerals (providing operation for

rai sing, wnning or extracting coal) as

defined in the Mnes and Mnerals

(Regul ati on and Devel opnent) Act, 1957

(Act No.67 of 1957

"3.(1) The Authority may, subject to sub-rules
(2) and (3) inpose a cess on mnera

rights on such m nerals and m nor

m neral s and at such rates are specified
bel ow :

M NERAL/ M NOR
M NERAL
M NI MUM
RATE
MAXI MUM
RATE
(1) Cess on Coa
Rs. 5. 00
(per ton)
Rs. 10. 00
(per ton)
(2) Cess on Stone,
Coar se Si nd/ Sand
Rs. 2. 00
(Per Cubic
metre)
Rs. 5. 00
(Per Cubic
netre)

(2) The rates shall not be less than the

m nimumrates or nore than the nmaxi mum
rates specified in sub-rule (1) and shall be
determ ned by the Authority by a specia
resol uti on which shall be subject to
confirmation by the State Government."

In exercise of the power conferred by the Act and the Rules, the
State CGovernnent proceeded to | evy cess and take steps for
recovery thereof by serving notices and issuing citations on the
several stone crushers (which the appellants are), who extract
stone as mineral and convert the sane into netal by a process
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of crushing. They filed the wit petitions disputing the levy and
the demand by the State Governnent.

On behalf of the wit-petitioners, the SADA Cess Rul es as
al so the legislative conmpetence of the State Legislature to enact
Section 35 of the SADA Act were chall enged on the ground that
the MVDR Act, 1957, having been enacted containing a
decl arati on under Section 2 as contenplated by Entry 54 of List-
| and the Act being applicable to Sonbhadra falling within the
State of U P. as well, the State Legislature was denuded of its
power to enact the inpugned | aw and | evy the inpugned cess.

It was al so submitted that the inpugned cess woul d have the
effect of adding to the royalty al ready bei ng paid and thereby
i ncreasing the same, which was ultra vires the power of the
State CGovernment as that power was exercisable only by the
Central Governnent.

The Hi gh Court has hel d the SADA Act, the SADA Cess
Rul es and the 1evy of cess thereunder within the conmpetence of
State Legislature by reference to Entry 5 in List II.

Ref erence to Constituti on Bench

Since the appeals referable to coal matters and the wit
petition referable to tea matters rai sed comon issues, the
cases were taken up for hearing together. On 12.10.1999, the
conflict anmpbngst several decisions of this Court was brought to
the notice of the three-judges Bench hearing the matter which
passed the foll ow ng order

"Great enphasis has been pl aced by

| earned counsel for the State of Wst Benga
upon the judgnent of a Bench of three | earned
Judges in CGoodricke Goup Ltd. & O's. Vs.
State of West Bengal & Ors. [1995 Suppl. (1)
SCC 707] . Quite apart fromthe fact that
there are pendi ng proceedings in thi's Court
seeking to reconcile the judgrment (in Goodricke
with that in State of Oissa & O's. V. Mhanadi
Coalfields Ltd. & Os. [1995 Suppl.(2) SCC
686], we find some difficulty in accepting as
correct the view taken by Goodri cke,
particularly having regard to the earlier

deci sion (of a Bench of two | earned Judges) in
Buxa Dooars Tea Co.Ltd. Vs. State of West
Bengal [(1989) 3 SCC 211]. W think,
therefore, that these matters shoul d be heard
by a Constitution bench.

The papers and proceedi ngs nay,
accordingly, be placed before the Hon' bl e Chief
Justice for appropriate directions."

The brick-earth natters were al so clubbed with the
abovesaid matters for hearing.

The i mpugned judgnent of the Hi gh Court of Allahabad in

M nor Mneral Matters has placed reliance on the decision of this
Court in Goodricke Group Ltd. and Ors. Vs. State of West

Bengal and Ors. - (1995) Supp. 1 SCC 707. The correctness

of the said decision was in issue in Cvil Appeal Nos.1532-33 of
1993 and batch matters and hence these appeals were al so

directed to be placed before the Constitution Bench for hearing.

This is how the four sets of matters have been |isted .
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bef ore and heard by the Constitution Bench.

Rel evant Entries and principles of interpretation

Bef ore we proceed to exanmine the nerits of the

subm ssi ons and counter subm ssions made on behal f the

parties, it will be useful to recapitulate and sunmarise a few
principles relevant for interpreting entries classified and grouped
into the three Lists of the Seventh Schedul e of the Constitution
The law is | egion on the point and the principles which are being
briefly stated hereinafter are nore than settled. These principles
are referred to in the several decisions which we shall be
referring to hereinafter. So far as the principles are concerned
they have been followed invariably in all the decisions, however

di verse results have foll owed based on facts of individual cases
and manner of application of such principles to the facts of those
cases.

The rel evant entries to which reference would be required
to be made during the course of this judgnment are extracted and
repr oduced herein: -

" SEVENTH SCHEDULE
(Article 246)

List I - Union List

52. I ndustries, the control of which by the
Union is declared by Parliament by lawto
be expedient in the public interest-.

54, Regul ati on of mines and mnera
devel opnent to the extent to which such
regul ati on and devel opnent under the
control of the Union is declared by
Parliament by law to be expedient in the
public interest.

96. Fees in respect of any of the matters in
this List, but not including fees taken in

any court.

97. Any other matter not enunerated in List
Il or List Ill including any tax not

nmentioned in either of those Lists.

List Il - State List

23. Regul ati on of mines and m nera
devel opnent subject to the provisions of
List | with respect to regulation and
devel opnent under the control of the

Uni on.
49. Taxes on | ands and bui | di ngs.
50. Taxes on mineral rights subject to any

[imtations inposed by Parlianent by |aw
relating to mneral devel opnent.

66. Fees in respect of any of the matter in
this List, but not including fees taken in
any court."

Article 245 of the Constitution is the fountain source of
| egislative power. It provides - subject to the provisions of this .
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Constitution, Parlianent nay make |laws for the whole or any

part of the territory of India, and the Legislature of a State may
nmake | aws for the whole or any part of the State. The |legislative
field between the Parlianent and the Legislature of any State is
di vided by Article 246 of the Constitution. Parlianent has

excl usive power to make laws with respect to any of the matters
enunerated in List | in Seventh Schedule, called the 'Union List’
Subj ect to the said power of the Parliament, the Legislature of
any State has power to nake laws with respect to any of the
matters enunmerated in List IIl, called the "Concurrent List’

Subj ect to the abovesaid two, the Legislature of any State has
excl usive power to make laws with respect to any of the matters
enunerated in List Il, called the 'State List’. Under Article 248
the exclusive power of Parlianent to nake | aws extends to any
matter not enunerated in the Concurrent List or State List. The
power of making any law i nposing a tax not mentioned in the
Concurrent List or State List vests in Parlianent. This is what is
cal l ed the residuary power vesting in Parliament. The principles
have been succinctly sunmarized and restated by a Bench of

three | earned Judges of this Court on a review of the avail able
decisions-in Ms. Hoechst Pharnmaceuticals Ltd. & O's. Vs.

State of Bihar & Ors., -~ (1983) 4 SCC 45. They are-

(1) the various entries in the three Lists are not ’powers’ of
| egislation but 'fields’ of legislation. The Constitution
effects a conplete separation of the taxing power of the

Union and of the States under Article 246. There is no
over | appi ng anywhere'in the taxing power and the

Constitution gives independent sources of taxation to the

Uni on and the States.

(2) In spite of the fields of |egislation having been demarcated,
the question of repugnancy between | aw made by

Parliament and a | aw nade by the State Legislature may

arise only in cases when both the |egislations occupy the

same field with respect to one of the matters enumerated

in the Concurrent List and a direct conflict is seen. If there
is a repugnhancy due to overl apping found between List Il

on the one hand and List | and List IlIl on the other, 'the

State law will be ultra vires and shall have to give way to

the Union | aw.

(3) Taxation is considered to be a distinct natter for purposes
of legislative conpetence. There is a distinction nade

bet ween general subjects of |egislation and taxation. ~The

general subjects of legislation are dealt with in one group

of entries and power of taxation in a separate group. The

power to tax cannot be deduced froma general legislative

entry as an ancillary power.

(4) The entries in the List being nerely topics or fields of
| egi sl ation, they nust receive a |liberal construction

inspired by a broad and generous spirit and not in a

narrow pedantic sense. The words and expressions

enployed in drafting the entries nust be given the wi dest
possi bl e interpretation. This is because, to quote

V. Ramaswami , J., the allocation of the subjects to the lists

is not by way of scientific or |logical definition but by way of
a nere sinplex enuneratio of broad categories. A power

to legislate as to the principal matter specifically

nmentioned in the entry shall also include within its expanse
the legislations touching incidental and ancillary matters.

(5) Were the | egislative conpetence of a Legislature of any
State is questioned on the ground that it encroaches upon .
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the |l egislative conpetence of Parliament to enact a | aw,

the question one has to ask is whether the |egislation
relates to any of the entries in Lists | or Ill. If it does, no
further question need be asked and Parlianent’s |egislative
conpet ence nmust be upheld. Were there are three Lists
containing a | arge nunber of entries, there is bound to be
sone overl apping anong them In such a situation the
doctrine of pith and substance has to be applied to
deternmine as to which entry does a given piece of
legislation relate. Once it is so determ ned, any incidenta
trenching on the field reserved to the other Legislature is
of no consequence. The Court has to | ook at the substance

of the matter. The doctrine of pith and substance is
sonetines expressed in terns of ascertaining the true
character of legislation. The nane given by the Legislature

to the legislation is imuaterial. Regard nust be had to the
enactnent as a whole, toits main objects and to the scope
and effect of its provisions. Incidental and superficia

encroachnents are to be disregarded.

(6) The doctrine of occupied field applies only when there is a
cl ash between the Union and the State Lists within an area

conmon to both. There the doctrine of pith and substance

is to be applied and if the inpugned |egislation

substantially falls within the power expressly conferred

upon the Legi slature which enacted it, an incidenta

encroaching in the field assigned to another Legislature is

to be ignored. Wile reading the three Lists, List | has

priority over Lists Il and Il, and List Ill has priority over
List Il. However, still, the predom nance of the Union List
woul d not prevent the State Legislature fromdealing with

any matter within List Il though it may-incidental ly affect

any itemin List I.
(enphasi s suppli ed)

Tax Legi sl ation
The abovestated are general principles. Legislations in the
field of taxation and econonic activities need specia
consi deration and are to be viewed with larger flexibility in
approach. (Observations of the Constitution Bench in R K Garg
Vs. Union of India & Ors., (1981) 4 SCC 676, are apposite,
wherein this Court has enphasized a greater latitude - like play
inthe joints - being allowed to the Legislature because it has to
deal with conplex problens which do not adnmit of solution
through any doctrinaire or straitjacket forrmula. ~In this field the
Court should feel more inclined to give judicial deference to
| egi sl ative judgnment. Their Lordships quoted w th approval the
foll owi ng statenment of Frankfurter, J. in Mrey Vs. Doud,
(1957) 354 US 457: -

“In the utilities, tax and econonic
regul ati on cases, there are good reasons for
judicial self-restraint if not judicial deference to
| egi sl ative judgnment. The legislature after al
has the affirmative responsibility. The Courts
have only the power to destroy, not to
reconstruct. Wen these are added to the
conpl exity of economc regulation, the
uncertainty, the liability to error, the
bewi | dering conflict of the experts, and the
nunber of times the judges have been
overrul ed by events, self-linmtation can be
seen to be the path to judicial w sdom and
institutional prestige and stability".
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Their Lordshi ps further observed that the Courts ought to adopt
a pragmatic approach in solving problens rather than nmeasuring
the propositions by abstract symetry. The exact w sdom and

ni ce adaptations of renmedi es may not be possible. Even
crudities and inequities have to be accomodated in conplicated
tax and econom c | egislations.

We now proceed to enter a deeper dinmension in the field of
tax legislation by considering the problem of devising the
neasure of taxation. This aspect has been dealt with in detail in
Union of India & Ors. Vs. Bonbay Tyre International Ltd.,
(1983) 4 SCC 210. Tracing the principles fromthe |eading
authority of Re.: a reference under the Governnent of
Ireland Act 1920 and Section 3 of the Finance Act
(Northern Ireland) 1934, (1936) A C. 352, passing through
Rall a Ram Vs. Province of East Punjab, 1948 FCR 207, and
treading through the |aw as it has devel oped through judicia
pronouncenments one after the other, this Court has made subtle
observations therein. It has been | ong recognized that the
neasur e enployed for assessing a tax nmust not be confused
with the nature of the tax: A tax has two elenents: first, the
person, thing or activity on which the tax is inposed, and
secondly, the ampunt of tax. The anobunt may be neasured in
many ways; but a distinction between the subject matter of a
tax and the standard by which the ambunt of tax is neasured
nmust not be lost sight of. These are described respectively as
the subject of a tax and the neasure of a tax. It is true that the
standard adopted as a neasure of the levy may be indicative of
the nature of the tax, but it does not necessarily determne it.
The nature of the nechani sm by which the taxis to be assessed
is not decisive of the essential characteristic of the particular tax
charged, though it may throw light on the general character of
t he tax.

Here we may refer to certain illustrative cases of well
settled authority - the authority whi ch has not been shaken so
far and has rather withstood the test of tinmes.

Taxation - neasure of |evy not suggestive of nature of tax
- illustrative cases

In Ralla Ram (supra) the Federal Court held that a tax on
bui | di ngs under Section 3 of the Punjab U ban | nmovable
Property Tax Act, 1940, neasured by a percentage of the annua
val ue of such building, remained a tax on buil dings even though
the measure of annual value of a building was al so adopted as a
standard for determ ning income from property under the
I ncome Tax Act. The same standard was adopted as a neasure
for the two levies, yet the levies renained separate inmposts hy
virtue of their distinctive nature. The nmeasure adopted, it was
hel d, could not be identified with the nature of the tax |evied.

In Ms. Sainik Mtors, Jodhpur Vs. State of
Raj ast han, (1962) 1 SCR 517, a tax on passengers and goods
was assessed as a rate on the fares and freights payabl e by the
owners of the nmotor vehicles. The contention that the | evy was
a tax upon incone and not upon passengers and goods was
repelled by this Court. The Court pointed out that though the
measure of the tax is furnished by the fares and freights it does
not cease to be a tax on passengers and goods.

In DG Gouse & Co. Vs. State of Kerala, (1980) 2 SCC
410, the Court exam ned the different nodes available to the
Legi sl ature for neasuring the levy of tax on buildings. The Court
uphel d the provision nmade by the Legislature linking the |evy
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with the annual value of the building and prescribing a unifornmed
fornmula for deternmining its capital value and for cal culating the
t ax.

In The Hingir-Ranpur Coal Co. Ltd. Vs. State of
Orissa, (1961) 2 SCR 537, the formin which the |evy was
i nposed was held to be an inpermssible test for defining in
itself the character of the levy. It was argued that the nethod
of determining the rate of levy was by reference to the mnerals
produced by the mines and, therefore, it was levy in the nature
of a duty of excise. This Court held that the method thus
adopted may be relevant in considering the character of the
i mpost but its effect nmust be weighed alongwith and in the |ight
of the other relevant circunstances. Referring to Bonbay
Tyre International Ltd. (supra), the Court further held that it
is clear that when enacting a measure to serve as a standard for
assessing the levy, the Legislature need not contour it al ong
i nes which spell out the character of the levy itself. A broader
based standard of reference is pernissible to be adopted for the
pur pose of determ ning the neasure of the levy. Any standard
whi ch maintains a nexus with the essential character of the |evy
can be regarded as a valid basis for assessing the neasure of
the | evy.

Meani ng of 'Lands’ /- as used in Entry 49 in List I

The word 'land’ __ as used in Entry 49 in List Il, cane up
for the consideration of this Court in Anant MIls Vs. State of
Gujarat, (1975) 2 SCC 175. It was held that the word '|and
cannot be assigned a narrow neaning so as to confine it to the
surface of the earth. It includes all strata above or below. In
ot her words, the word 'land’ includes not only the surface of the
earth but everything under or over it, and has in its |lega
significance an indefinite extent upward and downward. The
four-Judges’ Bench upheld the validity of the law levying tax in
respect of area occupied by underground lines by reference to

Entry 49 in List Il, holding it to be a tax on |and only.

Ampl e authority is available for the concept that under
Entry 49 in List Il the land remains a |and w thout regard to the
use to which it is being subjected. It is open for the Legislature

to ignore the nature of the user and tax the land.” At the sane
time it is also permssible to identify, for the purpose of
classification, the land by reference to its user. Wile taxing the
land it is open for the Legislature to consider the | and which
produces a particular growh or is useful for a particular utility
and to classify it separately and tax the same. Different pieces
of land identically situated otherw se, but being subjected to
different uses, or having different potential, are capable of being
classified separately without incurring the wath of Article 14 of
the Constitution. The Constitution Bench in Kunnathat

That hunni Mopil Nair etc. Vs. State of Kerala & Anr.

(1961) 3 SCR 77, held that the land on which a forest stands is

not to be excluded necessarily fromEntry 49. The erstwhile

Entry 19 of Schedule Il applied to "forest’. Their Lordships held
that the use of the word "forest’ in Entry 19 could not be pressed
into service to cut down the plain nmeaning of the word "land in
Entry 49. It was permissible to tax the |land on which a forest
stands by reference to Entry 49. In Ajoy Kumar Mikherjee

Vs. Local Board of Barpeta, (1965) 3 SCR 47, the appellant, a

| and hol der, held a hatt (or market) on his |and. The Local Board

asked the appellant to take out a |licence and pay Rs.600/-, |ater
Rs. 700/ -, by way of licence fee for holding the market. It was
urged that the inpost was unconstitutional, inter alia, on the

ground that the tax was actually inmposed on the market, which
infringed Article 14 of the Constitution, and al so because the .
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State Legislature had no | egislative conpetence to tax a nmarket.
The Local Board relied on Entry 49 in List Il. The appellant
urged that Entries 45 to 63 which deal with taxes do not
contenplate a tax on nmarkets. Repelling the plea, the
Constitution Bench held that the tax was on the | and though the
charges arise only when the land is used for a market. The tax
remained a tax on land in spite of the inposition being
dependant upon the user of the land as a narket. The tax was
an annual tax as contrasted to a tax for each day on which the
mar ket was held. The owner or occupier of the |and was
responsi bl e for payment of tax on an annual basis. The anount
of tax depended upon the area of the land on which the market
was held and the inportance of the market. Thus, the tax was
held to be a tax on | and, though the incidence depended upon
the use of the land as a narket.

In Vivian Joseph Ferreira & Anr. Vs. The Minici pa
Corporation of Greater Bonbay & Os., (1972) 1 SCC 70, the
tax was confined tothe residential tenanted buildings. The
classification was held to be valid. In The Governnent of
Andhra Pradesh & Anr. Vs. H ndustan Mchine Tools Ltd.,
(1975) 2 SCC 274, house tax was |levied on the buildings. The
new definition of 'house’ included "a factory’'. However, the
house tax was | evied only on the buil ding occupied by the factory
and not on the machinery and furniture. The State Legi slature
cl ai med conpetence to do so under Entry 49, List Il. The power
to tax a building, exercisable without reference to the use to
whi ch the building is put, was held to be valid. |In the opinion of
the Court, it was irrelevant that the building was occupi ed by a
factory which could not conduct its activities w thout the
machi nery and furniture.

Once it is held that the land or building is available to be
taxed, it does not matter to what use the land is being subjected
though the nature of the user may enable |land of one particul ar
user being classified separately fromthe | and bei ng subjected to
anot her kind of user. The tax would remain a tax on land. It
cannot be urged that what is being taxed is not the | and but the
nature of its user. So also it is permssible to adopt nyriad
forms and met hods of valuation for the purpose of quantifying
the tax.

In Ralla Ram Vs. The Province of East Punjabu -
1948 FCR 207, the Federal Court mmde it clear that every effort
shoul d be nmade as far as possible to reconcile the seem ng
conflict between the provisions of the Provincial Legislation and
the Federal Legislation. Unless the court forms an opinion that
the extent of the alleged invasion by a Provincial Legislature into
the field of the Federal Legislature is so great as would justify
the viewthat in pith and substance the inpugned tax is a tax
within the domain of the Federal Legislature, the levy of tax
woul d not be liable to be struck down. The test laid down in Sir
Byr amj ee Jeej eebhoy’s case (AR 1940 Bom 65) by the Ful
Bench of Bombay Hi gh Court was approved.

I n Assi stant Conmi ssioner of Urban Land Tax Madras
and Ors. etc. Vs. Buckinghamand Carnatic Co. Ltd. etc. -
(1969) 2 SCC 55, for the purpose of attracting the applicability
of Entry 49 in List 11, so as to cover the impugned |evy of tax on
| ands and buil dings, the Constitution Bench laid dowmn twin tests,
nanely, (i) that such tax is directly inposed on | ands and
buil dings, and (ii) that it bears a definite relation to it. Once
these tests were satisfied, it was open for the State Legislature,
for the purpose of levying tax, to adopt the annual value or the
capital value of the |Iands and buil dings for determ ning the
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i nci dence of tax. Merely, on account of such methodol ogy
havi ng been adopted, the State Legislature cannot be accused of

havi ng encroached upon Entries 86, 87 or 88 of List |I. Entry 86

in List | proceeds on the Principle of Aggregation and tax is

i nposed on the totality of the value of all the assets. It is quite
perm ssible to separate | ands and buil dings for the purpose of
taxation under Entry 49 in List Il. There is no reason for
restricting the anmplitude of the |anguage used in the Entry 49 in
List Il. The levy of tax, calculated at the rate of a certain per

centum of the market value of the urban |and was held to be

intra vires the powers of the State Legislature and not trenching
upon Entry 86 in List I. So is the view taken by another
Constitution Bench in Shri. Prithvi Cotton MIIls Ltd., etc. Vs.
Broach Borough Municipality and Os., (1969) 2 SCC 283,

where the subm ssion that the levy was not a rate on | ands and
bui | di ngs as appropriately understood, but rather a tax on capita
val ue was di scarded.

M's. R R Engineering Co., etc. Vs. Zla Parishad,
Bareilly ‘and Anr. etc. - (1980) 3 SCC 330, is a case of
ci rcunst ance and properties tax levied on the basis of incone
whi ch the assessee receives fromhis profession, trade, calling or
property. The plea that the tax was a tax on income was
di scarded. The test propounded by the Constitution Bench is
that an excessive levy-on circunstance may tend to blur the
di stinction between a tax on inconme and-a tax on circunstances.
Income will then cease to be a nmeasure or yardstick of the tax
and will become the very subject-nmatter of the tax. Restraint in
this behalf is a prudent prescription for the |local authorities to
follow The Constitution Bench observed that it was only a
matter of convenience that incone was adopted as a yardstick or
neasure for assessing the tax and the evol venent of such
mechani sm was not concl usive on the nature of tax.

We are inclined to nake a reference to a few sel ected Ful

Bench deci sions of different H gh Courts which have been cited

wi th approval before this Court in many of the decisions to which
we are making reference during the course of this judgnent.

In Sir Byranjee Jeejeebhoy Vs. Province of Bonbay
and Os. - A l.R 1940 Bonbay 65 (F.B.) the Provincia
Government levied a tax at the rate of 5% of the annual letting
value in the Cty of Bonmbay on the buildings and | ands. The
buil di ngs were classified by reference to their annual |etting
val ue, and exception from paynent of tax was al so carved out in
favour of such buildings as remai ned vacant and unproductive of
rent for the specified period. It was urged that the inpugned
tax purported or desired to tax the value. Placing reliance on
the Federal Court’'s decisionin ’'In Re: C. P. Mtor Spirit Act ,
1939’ (1939 FCR 18) Chief Justice Beaunont held that the
i mpugned tax was a tax on lands and buildings. Three
submi ssi ons were nade in support of the challenge: (i) that the
tax is graded by reference to the annual value of the property
charged, (ii) that an all owance was avail able to be made in
respect of vacant properties, and (iii) that the basis of the tax
was the sanme as the basis on which tax on incorme from property
was i nposed by Sections 6 and 9 of Incone Tax Act and,
therefore in reality the rate was a tax on incone. Beaunont,
C.J. held that regard nust be had to the pith and substance of
the inpugned tax and not nerely to the form Al the itens in
the Provincial List nust be so construed as to exclude taxes on
income. The tax is charged on |ands and buildings and it is
based on the estimated rent which the property woul d fetch.
Such a value may bear very little relation to the actual income of
the property. It is inmposed without any relation to the capita
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val ue except insofar as such value can be ascertai ned by

reference to the rateable value. It did not nmake any difference if
the arbitrary basis which was adopted for the purpose of the rate
m ght as well be applied for ascertaining the capital value as for
ascertaining incone. The fact that sone concession is allowed

to the small owner, a concession which my be based as nuch

on political as on econom c considerations and that an all owance
may be made where the property is shown to produce no

i ncomre, a fact which nmay be taken to show that the estinated

val ue was found to be erroneous, cannot alter the nature of the
tax. The concept that in case of conflict between the Federal List
and Provincial List, an entry in the Federal List may be given a
nore restricted nmeani ng, was endorsed. The legality of the |evy
was uphel d.

In District Board of Farrukhabad Vs. Prag Dutt and
Os. - AR 1948 Al l'ahabad 382 (F.B.), a tax on ’'circunstances
and property’ was under challenge. It was urged that it was a
tax on inconme.  Chief Justice Malik held that the fundanmenta
di fference between the tax on 'incone’ and a tax on
"circunstances and property’ is that incone tax can only be
levied if there is incone andif there is no inconme, no tax is
payable. But in the case of ’'circunstances and property’ tax,
where a man’s status has to be determ ned, his total business
turnover may be considered for purposes of taxation, though he
may not have earned any taxabl e i ncone.

The State of Punjab Vs. The Union of I'ndia through
the Secrtary to Government Fi nance Department,
Governnment of India, New Del hi~- AIR 1971 Punjab &
Haryana 155 (F.B.), is a Five-Judges Bench deci sion delivered by
Chi ef Justice Harbans Singh. Conflict was noticed between List I,
Entry 86 and List Il, Entry 49. Dealing with the scope of Entry
49 in List Il, it was held that it enpowers the State Legi sl atures
to directly tax | ands and buildings, and for determ ning the basis
of the tax the State Legislature nmay take either the area, annua
rental value, market value or the capital value of the land as a
basis for calculating and quantifying the tax on |and. Merely
because tax was cal cul ated on the basis of annual rental value, it
will not turn it into a tax on income, and if it is based on'capita
value, it will not turn it into a tax on capital val ue.

Yet another angle which the Constitutional Courts would
advi sedly do better to keep in view while dealing with atax
legislation, in the Iight of the purported conflict between the
powers of the Union and the State to |egislate, which was stated
forcefully and which was | ogically based on an anal ytica
exam nation of constitutional scheme by Jeevan Reddy, J. in
S.R Bonmai and O's. Vs. Union of India, (1994) 3 SCC 1
may be touched. Qur Constitution has a federal structure.

Several provisions of the Constitution unm stakably show t hat

the Foundi ng Fathers intended to create a strong centre. The

hi stori cal background relevant at the time of the framng of the

Constitution warranted a strong centre naturally and necessarily.

This bias of the framers towards the centre is found reflected in

the distribution of |egislative heads between the Centre and the

States. Mdre inportant heads of |egislation are placed in List I.

In the Concurrent List the parlianentary enactnment is given

primacy, irrespective of the fact whether such enactnent is

earlier or later in point of time to a State enactment on the sane

subject matter. The residuary power to legislate is with the

Centre. By the Forty-second Anendnent a few of the entries in

List Il were onitted or transferred to other lists. Articles 249 to

252 further denonstrate the primacy of Parliament, allowing it

liberty to encroach on the field meant exclusively for the State
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| egi sl ation though subject to certain conditions being satisfied.
In the matter of finances, the States appear to have been placed
in a less favourable position. True, the Centre has been given
nore powers but the same is acconpani ed by certain additiona
responsibilities as well. The Constitution is an organic living
docunent. Its outl ook and expression as perceived and

expressed by the interpreters of the Constitution nust be

dynam ¢ and keep pace with the changing tinmes. Though the

basi cs and fundanental s of the Constitution remain unalterable,
the interpretation of the flexible provisions of the Constitution
can be acconpani ed by dynam sm and | ean, in case of conflict,

in favour of the weaker or the one who is nore needy. Severa
taxes are collected by the Centre and all ocation of revenue is
nade to States fromtinme to time. The Centre consum ng the

lion's share of revenue has attracted good anpbunt of criticism at
the hands of the States and financial experts. The interpretation
of Entries can afford to strike a balance, or at least try to renpve
i mbal ance, so far as it can. Any conscious whittling down of the
powers of 'the State can be guarded against by the Courts. "Let it
be said that the federalismin the Indian Constitution is not a
matter of -administrative convenience, but one of principle - the
out come of our own historical process and a recognition of the
ground realities.” Quoting fromMC. Setal vad, Tagore Law
Lectures "Union and State rel ations under the Indian

Constitution" ( Eastern Law House, Calcutta, 1974), Jeevan

Reddy, J. observed - "It is enough to note that our Constitution
has certainly a bias towards the Centre vis-“-vis the States....... It
is equal ly necessary to enphasise that Courts should be carefu

not to upset the delicately-crafted constitutional schene by a
process of interpretation.”

The Conflict - a cautious evaluation of "India Cenent"

W will now refer to and deal with those cases which have
led to the three | earned Judges of this Court, placing the matter
for consideration by a Constitution Bench. W would refer to the
cases nmentioned in the order of reference and also to those
cases which were heavily relied upon on behalf of the
respondents, disputing the validity of the inpugned tax.
| mredi ately, we take up India Cenent.

In India Cenent Ltd. and Os. Vs. State of Taml
Nadu and Ors. - (1990) 1 SCC 12, what was inpugned was a
| evy of cess on royalty and the question was, whether such cess
on royalty is within the conpetence of the State Legi sl ature.
The appel l ant was required to pay, by the Madras Panchayats
Act, 1958, local cess at the rate of 45 pai se per rupee of the
royalty already being paid. The question formul ated by the
Court, as arising for decision was : is cess on royalty a demand
of land revenue or additional royalty? The Court found that the
royalty was payable by the appellant as prescribed under the
| ease deed. The rates of the royalty were fixed under the M nes
and M nerals (Devel opnment and Regul ation) Act, 1957, which is

a Central Act, passed under Entry 54 in List |, by which the
control of mnes and mnerals has been taken over by the
Central Governmnent. The State Legislature sought to justify

and sustain the levy by reference to Entry 49, 50 or 45 in List I1.
Cess is a tax and is generally used when the levy is for sone
speci al administrative expense, suggested by the nane of the

cess, such as health cess, education cess, road cess etc. This is
a well-settled position of law. The |levy was sought to be

justified under Entry 45 in List Il by including it within the
neani ng of |and revenue, and in the alternative under Entry 49
in List Il as tax on lands. The challenge to the constitutiona

validity of the levy was upheld. W would briefly state the
reasoni ng which prevailed with the | earned Judges. .
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G L. Oza, J. delivered a separate concurring opinion. The
naj ority opinion expressed through Sabyasachi Mikharji, J. (as
his Lordship then was), first clarified the distinction between
"royalty’ and 'land revenue’. ’'Land revenue' is connotative of the
share in the produce of |and which the king or the Government is
entitled to receive. ’'Royalty’ is a charge payable on the
extraction of minerals fromthe land. A cess on royalty cannot,
therefore, be called additional |and revenue and as such the
State was disabled frominposing tax on royalty. There is a
clear distinction between "tax directly on land’ and 'tax on
income arising fromland . Royalty is indirectly connected with
| and and a cess on royalty cannot be called a tax directly on | and
as a unit. The levy could also not be sustained under Entry 50 in
List Il which deals with taxes on mneral rights subject to
[imtation i nposed by Parlianent relating to minera
devel opnent. Assuming that the tax in pith and substance fel
to Entry 50 in List Il, it would be controlled by a |egislation under
Entry 54 in List I.

A Division Bench decision of ~Msore H gh Court in Ms

Laxmi narayana M ning Co., Bangal ore and Anr. Vs. Tal uk

Devel opnent Board and-Anr. - AIR 1972 Mysore 299 was

cited with approval /in India Cenent. The Mysore H gh Court
struck down as violative of MVDR Act, 1957 a licence fee on

m ni ng manganese or iron ore etc. inmposed by a State

Legi slation. A perusal of the judgnment of the Mysore H gh Court
shows that the inpost was by way of licence fee on the m ning

of certain mnerals. Regulationand devel opment. of m nes and

m neral s was undertaken by the Central Legislation and

therefore the power of the State Legislature under Entries 23
and 52 in List-11 got denuded in the field of regulation and

devel opnent covered by the Central Legislation. The Division
Bench vide para 6 held "it is therefore clear that to the extent
the Central Act nmkes provision regarding the regul ation and

devel opnent of mnerals, the powers of the State Legislatures
under Entry 23 of List Il stand curtailed". The State Gover nnent
had sought to defend the licence fee on the ground'that it was in
the nature of a tax and not a licence fee. This plea has been
specifically noted by the High Court and dealt with.” However,
what is significant to note is the revel ation, made by carefu
readi ng of the judgment, that provision for licence fee was nade
in the Central Legislation and |icence fee was sought to be

i nposed by the State too. |In fact, the licence fee was a step
trenching upon the field of regulation and therefore was liable to
be struck down on this ground alone. Yet, another reasoning

whi ch prevailed with the H gh Court was that Section 143 of the
State Act, which was not inconsistent with the Central Act, was
relied on by the State Governnment as conferring power on it to

| evy the inpugned |icence fee. On that plea the H gh Court
formed an opinion that on the fram ng of Section 143 of the

State Act it did not in express terns authorize a levy of fee or

t ax. The Hi gh Court observed - "It (Section 143) cannot al so
be construed as conferring such a power on the respondents to
levy a tax or fee on mning, in viewof the well-settled and
statutory construction that a Court construing a provision of |aw
must presunme that the intention of the authority in nmaking it

was not to exceed its power but to enact it validly". The ratio of
the decision of the Mysore Hi gh Court is that provision for
licenses and |icense fees, operating in the field of regulation of
mnes and mnerals is not available to be made by State
legislation - in view of the declaration in terns of Entry 54 in List
l.

In our view, the decision by Mysore Hi gh Court cannot be .
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read so widely as laying dowmn the |law that Union’s power to

regul ate and control results in depriving the States of their
power to levy tax or fee within their |egislative conpetence

wi t hout trenching upon the field of regulation and control. There
is a distinction between power to regulate and control and power
to tax, the two being distinct and that difference has not been
kept in view by the Mysore H gh Court.

(A diversion frommain issue) Royalty, if tax?

W would Iike to avail this opportunity for pointing out an
error, attributable either to a stenographer’s devil or to sheer
i nadvertence, having crept into the majority judgnent in India
Cenent Ltd.’s case (supra). The error is apparent and only
needs a careful reading to detect. W feel constrained - rather
duty-bound - to say so, |lest a reading of the judgnent
contai ni ng such an error - -just an error of one word - should
continue to cause the likely enbarrassnent and have adverse
ef fect on the subsequent judicial pronouncenents which would
follow India Cenment Ltd.’s case, feeling bound and rightly, by
the sai d judgnent having the force of pronouncenent by seven-
Judges Bench. —Para 34 of the report reads as under
"In the aforesaid view of the matter, we are of
the opinion that royalty is a tax, and as such a
cess on royalty being a tax on royalty, is
beyond the conpetence of the State |egislature
because Section 9 of the Central Act covers the
field and the State legislature is denuded of its
conpet ence under Entry 23 of List 1. In any
event, we are of the opinion that cess on
royalty cannot be sustained under Entry 49 of
List Il as being a tax on land. Royalty on
mneral rights is not a tax on |and but a
paynment for the user of land."

(underlining by us)

In the first sentence the word "royalty’ occurring i'n the

expression - 'royalty is a tax', is clearly an error. /Wat the
majority wished to say, and has in fact said, is - 'cess on royalty
is atax’. The correct words to be printed in the judgnment should

have been 'cess on royalty’ in place of 'royalty’ -only. The words
'cess on’ appear to have been inadvertently or erroneously

omtted while typing the text of judgnent. This is clear from
reading the judgnment in its entirety. Vide para 22 and 31, which
precede para 34 above said, their Lordships have hel dthat
"royalty’ is not a tax. Even the last |ine of para 34 records
"royalty on mineral rights is not a tax on |land but a paynent for

the user of land’. The very first sentence of the para records in
qui ck succession '...... as such a cess on royalty being a tax on
royalty, is beyond the conpetence of the State legislature....’.
What their Lordships have intended to record is '...... that cess on

royalty is a tax, and as such a cess on royalty being a tax on
royalty is beyond the competence of the State Legislature.....
That makes correct and sensible reading. A doubtful expression
occurring in a judgrment, apparently by m stake or inadvertence,
ought to be read by assuming that the Court had intended to say
only that which is correct according to the settled position of |aw,
and the apparent error should be ignored, far from making any
capital out of it, giving way to the correct expression which
ought to be inplied or necessarily read in the context, also
having regard to what has been said a little before and a little
after. No | earned Judge woul d consci ously author a judgnent
which is self-inconsistent or incorporates passages repughant to
each other. Vide para 22, their Lordships have clearly held that
there is no entry in Schedule Il which enables the State to
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i npose a tax on royalty and, therefore, the State was

i ncompetent to inpose such a tax (cess). The cess which has an

i nci dence of an additional charge on royalty and not a tax on
 and, cannot apparently be justified as falling under Entry 49 in
List II.

It is of significance for the issue before us, to determ ne

the nature of royalty and whether it is a tax, and if not, then
what it is. Until the pronouncenent of this Court in India
Cenent (supra), it has been the uniform and unani nobus judicia
opi nion that royalty is not a tax.

First we will refer to certain dictionaries oft-cited in courts
of | aw

Words and Phrases, Pernmanent Edition (Vol.37A page

597) -

""Royalty" is the share of the produce reserved
to owner for permtting another to exploit and
use property. ~ The word "royal ty" neans
conpensation paid to | andl ord by occupier of

| and for species of occupation all owed by

contract between them "“Royalty" is a share of
the product or profit (as of a mine, forest, etc.)
reserved by the owner for permtting another

to use his property."”

Stroud’s Judicial Dictionary of Wrds and Phrases
(Sixth Edition, 2000, Vol.3, page 2341) -

"the word "royalties" signifies, in mning

| eases, that part of the reddendum which is

vari abl e, and depends upon the quantity of

m nerals gotten or the agreed paynent to a
patentee on every article nade according to

the patent. Rights or privileges for which
remuneration is payable in the formof a

royal ty"

Words and Phrases, Legally Defined (Third Edition,
1990, Vol .4, page 112) -
"Aroyalty, in the sense in which the word is
used in connection with mning | eases, is a
paynment to the | essor proportionate to the
amount of the dem sed mineral worked wthin
a specified period"

Wharton's Law Lexi con (Fourteenth Edition, page 893) -
"Royalty, paynent to a patentee by
agreenment on every article made according to
his patent; or to an author by a publisher on
every copy of his book sold; or to the owner of
m nerals for the right of working the sanme on
every ton or other weight raised."

Mozl ey & Whiteley's Law Dictionary (El eventh Edition
1993, page 243) -
"A pro rata paynent to a grantor or |essor, on
the working of the property |eased, or
otherwi se on the profits of the grant of |ease.
The word is especially used in reference to
m nes, patents and copyrights."
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Prem s Judicial Dictionary (1992, Vol.2, page 1458) -
"royalties are paynents which the Government
may demand for the appropriation of mnerals,
timber or other property belonging to the
Government. Two inportant features of
royalty have to be noticed, they are, that the
paynment nmade for the privilege of renoving
the articles is in proportion to the quantity
renoved, and the basis of the payment is an
agreenment . "

Bl ack’ s Law Di ctionary (Seventh Edition, p.1330) -

"Royalty - A share of the product or profit from
real property, reserved by the grantor of a

m neral |ease, in exchange for the | essee’s

right to mne or drill on the |and.

M neral Royalty : Aright to a share of incone
frommneral production.”

In DK, Trivedi & Sons. & Ors. Vs. State of CQujarat &
Ors., 1986 (Supp) SCC 20, a Bench of two | earned Judges of
this Court dealt with "rent", "royalty" and "dead rent" and held
as follows. Rent is an.integral part of the concept of a |lease. It
is the consideration fromthe lessee to the | essor for the dem se
of the property to him In a mning |lease the consideration
usual ly noving fromthe | essee to thelessor is the rent of the
area | eased (often called surface rent), dead rent and royalty.
Since the mning | ease confers upon the | essee the right not
nerely to enjoy the property as under an ordinary | ease but also
to extract nminerals fromthe |and and to appropriate themfor his
own use or benefit, in addition to the usual rent for the area
deni sed, the |l essee is required to pay a certain anmunt in
respect of the mnerals extracted proportionate to the quantity

so extracted. Such payment is called “royalty". 1t nay,
however, be that the mne is not worked properly so as not to
yi el d enough return to the I essor in the shape of royalty. In

order to ensure for the lessor a regular inconme, regardless of

whet her the nmine is worked or not, a fixed anobunt is provided to
be paid to himby the lessee. This is called "dead rent". "Dead
rent" is calculated on the basis of the area leased while "royal ty"
is calculated on the quantity of mnerals extracted or renoved.
Thus, while dead rent is a fixed return to the lessor, royalty is a
return which varies with the quantity of mnerals extracted or
renoved. Since dead rent and royalty are both a return to the

| essor in respect of the area | eased, |ooked at fromone point of
vi ew dead rent can be described as the m ni mum guar ant eed

amount of royalty payable to the | essor but cal cul ated on the

basis of the area | eased, and not on the quantity of mnerals
extracted or renoved. In HR' S. Murthy Vs. Collector of

Chittor, (1964) 6 SCR 666, too the Constitution Bench of this

Court had defined Royalty to nmean 'the payment made for the
materials or mnerals won fromthe |and’

The judicial opinion as prevailing anongst the Hi gh Courts
may be noticed. A Full Bench of the H gh Court of Orissa held in
Laxm Narayan Agarwalla & Os. Vs. State of Oissa &
Os., AIR 1983 Orissa 210, 'Royalty is the paynent nade for the
m nerals extracted; it is not tax’. |In Surajdin Laxmanlal Vs.
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State of MP., Nagpur and Os. - AIR 1960 MP. 129, a

Di vi sion Bench of the Hi gh Court of Madhya Pradesh referred to
the Wharton’s Law Lexicon and Mzley & Wiiteley' s Law
Dictionary and said - "royalties are paynments which the
CGovernment may denmand for the appropriation of mnerals,
timber or other property belonging to the Government." The

Hi gh Court opined that there are two inportant features of
royalty: (i) the paynment is in proportion to the quantity
renoved; and (ii) the basis of the paynent is an agreenent.

Drawi ng a distinction between 'royalty’ and "tax’, a Division
Bench of the High Court of Punjab and Haryana Hi gh Court held
in Dr. Shanti Saroop Sharma and Anr. Vs. State of Punjab
and Ors. - AIR 1969 Punjab & Haryana 79 as under -

"if a person is nmerely in occupation of |and

whi ch contains minor mnerals, he is not liable

to pay any royalty, but it is only when he hol ds

a mning lease and by virtue of that extracts

one or nore mnor minerals that he is called

upon to pay royalty to the Governnent where

the lease is in respect of the land in which

m nor minerals vest in the Government.

Royalty thus has its basis in the contract. For

payment to the owner of the minerals for the

privilege of extracting the mnor mnerals

conputed on the basis of the quantity actually

extracted and removed fromthe | eased area.

It is nore akin to rent or conpensation

payabl e to an owner by the occupier or |essee

of land for its use or exploitation of the

resources contained therein. Merely because

the provision with regard to royalty is nade by

virtue of the rules relating to the regul ati on of

the mining | eases and a uniformrate is

prescribed, it does not followthat it'is a

conpul sory exaction in the nature of tax or

i mpost . "

A Division Bench of Cujarat Hgh Court in Saurashtra
Cenent & Chem cal Industries Ltd., Ranavav Vs. Union of
India and Anr. - AIR 1979 Cujarat 180, enphatically said -
"royalty may not be a fee but it is not a tax. It
is a paynent for the mneral which is renoved
or consumed by the holder of the mining |ease.
The ninerals thenselves, - the property
beneath the soil - belong to the Union. When
the holder of a mning | ease renoves these
m nerals or consumes them he can do so only
on paynment of its price or value. Therefore,
royalty is a share which the Union clains in the
m neral s whi ch have been won fromthe soil by
the | essee and which otherw se belong to it.
Royalty is a share in such mnerals and not a
tax in the formof a conpul sory exaction. It is
not conpul sory because anyone who applies
for a mning lease to win mnerals for being
renoved or consuned nust pay its price. |If
he does not want to pay the price, he may not
apply for a mning lease. Royalty which is a
share of the owner of the mnerals - the Union
- won by the |l essee fromthe soil with the
authority of the Union can never be said to be
an inposition on the holder of a mining |ease.
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We need not further multiply the authorities. Suffice it to
say that until the pronouncenment in India Cenent, nobody
doubted the correctness of 'royalty’ not being a tax.

Such has been the position even subsequent to the
pronouncenent in India Cenent.

In Inderjeet Singh Sial & Anr. Vs. Karam Chand
Thapar & Ors. - (1995) 6 SCC 166, a Bench of two |earned
judges held that -

"Inits primary and natural sense 'royalty’, in
the legal world, is known as the equival ent or
translation of jura regalia or jura regia. Roya
rights and prerogati ves of -a sovereign are
covered thereunder. In. its secondary sense

the word "royalty’ would signify, as in mning

| eases, that part of the reddendum variable

t hough, " payabl e in cash or kind, for rights and
privileges obtained. It is found in the clause of
the deed by which the grantor reserves

somet hing to himself out of that which he
grants. It nmay even be a cl ause reserving rent
in a | ease, whereby the | essor reserves

sonet hing for hinself out of that which he
grants.”

In Ajit Singh Vs. Union of India & Os. - 1995 Supp

(4) SCC 224, another Bench of two | earned Judges held that the
grant of mining | ease involves grant of a privilege by the State.
In both these decisions India Cenent’s is not noticed.

In Quarry Omners’ Association Vs. State of Bihar &
Os. - (2000) 8 SCC 655, a Bench of two | earned Judges was
faced with a submi ssion, based on lndia Cenment and
subsequent decisions following it, that royalty is a tax. The
| earned Judges found it difficult to accept the concept but tried
to wiggle out of the situation by observing -
"royalty includes the price for the consideration
of parting with the right and privilege of the
owner, nanely, the State Governnent who
owns the nmineral. In other words, the
royal ty/dead rent, which a | essee or |icensee
pays, includes the price of the mnerals which
are the property of the State. Both royalty and
dead rent are integral parts of a | ease. Thus, it
does not constitute usual tax as comonly
under st ood but includes return for the
consi deration for parting with its property."

In India Cenent (vide para 31, SCC) decisions of four
Hi gh Courts holding 'Royalty is not tax’ have been noted wi thout
any adverse comment. Rather, the view seens to have been
noted with tacit approval. FEarlier (vide para 21, SCC) the
connotative nmeaning of royalty being 'share in the produce of
| and” has been noted. But for the first sentence (in para 34,
SCC) which we find to be an apparent error, no where el se has
the mpjority judgnment held royalty to be a tax.

How t he abovenoted i nadvertent error in |India Cenent
has resulted into throwing on the loop |ine the novenent of |ater
case law on this point may be noticed. In State of MP. Vs.
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Mahal axmi Fabric MIls Ltd. and Os. - 1995 Supp. (1) SCC

642 (decision by a Bench of three | earned Judges) and
Saurashtra Cenent and Chenicals |ndustries and Anr.

etc.etc. Vs. Union of India and Os. - (2001) 1 SCC 91
(decision by a Bench of two | earned Judges) para 34 (from SCQC)
in India Cement has been quoted verbatimand dealt with. 1In
Mahal axmi Fabric MIls Ltd. and Os.’s case (supra), the

Court noticed several dictionaries defining royalty and al so the
deci sions of Hi gh Courts available and stated that traditionally
speaking royalty is an amobunt which is paid under contract of

| ease by the | essee to the lessor, nanmely, the State
CGovernments concerned and it is commensurate with the quality
of minerals extracted. But then (vide para 12), the Court felt
bound by the view taken in India Cenent, reiterated in Oissa
Cenent, to hold that royalty is a tax. The point that there was
apparently a 'typographical error’ in para 34 in India Cenent
was specifically raised but was rejected. |In Saurashtra

Cenent .and Chemical s I'ndustries and Anr.(supra) too the

Court felt itself bound by the decision in Mahal axm Fabric
MIlls Ltd. and Ors (supra), backed by India Cenent, and
therefore held royalty to be tax.

We have clearly pointed out the said error, as we are fully
convinced in that regard and feel ourselves obliged
constitutionally, legally and norally to do so, lest the said error
shoul d cause any further harmto the trend of jurisprudentia
t hought centering | around the neaning of 'royalty’. W hold
that royalty is not tax. Royalty is paid to the owner of I[and who
may be a private person and may not necessarily be State. A
private person owning the land is entitled to charge royalty but
not tax. The |essor receives royalty as his incone and for the
| essee the royalty paid is an expenditure incurred.  Royalty
cannot be tax. W declare that even.in India Cenent it was
not the finding of the Court that royalty is a tax. | A statenent
caused by an apparent typographical or inadvertent error in a
judgrment of the Court should not be m sunderstood as
decl aration of such law by the Court. W also record our
express dissent with that part of the judgnment in Mahal axni
Fabric MIls Ltd. and Os. which says (vide para 12 of SSC
report) that there was no 'typographical error” in Lndia Cenent
and that the said conclusion that royalty is a tax logically flew
fromthe earlier paragraphs of the judgnent.

Inter-relationship of Schedule | Entry 54 and Schedul e |
Entry 23

Wth the abovesaid reflection of ours on clarifying India
Cenent, clarification now we proceed to exam ne the the inter-
rel ati onship of Schedule | Entry 54 and Schedule Il Entry 23
whi ch have been quoted and reproduced in the earlier part of
this judgnent.

Conflict in Entries (in the three Lists in Seventh Schedul e)

The anal ysis of decided cases as made by em nent
constitutional jurist HM Seervai in his work on Constitutional
Law of India (Fourth/Silver Jubilee Edition, Vol.3) is apposite.
Vi de para 22.168, he states __ "In Gov.-Gen. in Council Vs.
Madras, 1945 FCR 179, the Privy Council laid down inportant
principles for interpreting apparently conflicting |egislative
entries in general, and apparently conflicting tax entries in
particular. The Privy Council held, first, that though a tax in List
| (e.g. a duty of excise) and a tax in List Il (e.g. a tax on the
sal e of goods) of the Government of India Act, 1935, nmay
overlap, in fact there would be no overlapping in law, if the
taxes were separate and distinct inposts; secondly, that the
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machi nery of tax collection did not affect the real nature of a tax.
Anot her principle for reconciling apparently conflicting tax entries
follows fromthe fact that a tax has two elenents : the person
thing or activity on which the tax is inposed, and the anmount of
the tax. The anmount may be nmeasured in many ways; but

deci ded cases establish a clear distinction between the subject
matter of a tax and the standard by which the anbunt of tax is
neasured. These two el enments are described as the subject of a

tax and the nmeasure of a tax. In D.G Couse Vs. Kerala -

(1980) 2 SCC 410, which is considered | ater, the above passage

was quoted with approval by the Suprene Court as stating

precisely the two el enents involved in alnost all tax cases,

nanely, the subject of a tax and the neasure of a tax."

It is necessary to exam ne the schenme underlying the
Seventh Schedul e of the Constitution. W are relieved of the
need of enbarki ng upon any nai den voyage in this direction in
vi ew of "the availability of a Constitution Bench decision in MP.V.
Sundar arami er & Co. Vs. The State of Andhra Pradesh &
Anr., (1958) SCR 1422. Venkatarana Aiyar, J., speaking for the
Constitution Bench, traced the history of |egislations preceding
the Constitution, analysed the scheme underlying the division of
| egi sl ative powers between the Centre and the States and then

succinctly sumed up the quintessence of the analysis. It was
held, inter alia:
1. In List I, Entries 1 to 81 nmention the

several matters over which Parlianent has
authority to legislate. Entries 82 to 92
enuner ate the taxes which could be inposed

by a law of Parlianent. An examnation of
these two groups of Entries shows that while
the main subject of legislation figures-in the
first group; atax in relation thereto is
separately nentioned in the second.

2. In List Il, Entries 1 to 44 form one
group nmentioning the subjects on which the
States could legislate. Entries 45 to 63 in that
Li st form anot her group, and they deal with

t axes.

3. Taxation is not intended to be conprised
in the main subject in which it mght on an

ext ended construction be regarded as included,
but is treated as a distinct matter for purposes
of legislative conpetence. And this distinction
is also manifest in the | anguage of Art. 248,
Cs.(1) and (2) and of Entry 97 in List | of the
Constitution. Under the scheme of the Entries

in the Lists, taxation is regarded as a distinct
matter and is separately set out.

4. The entries in the Legislative Lists nust
be construed broadly and not narrowy or in a
pedanti c manner.

5. The entries in the two Lists - List | and |
- nmust be construed, if possible, so as to avoid
conflict. Faced with a suggested confli ct

between entries in List | and List Il, what has
first to be decided is whether there is any
conflict. |If there is none, the question of

application of the non-obstante clause ' subject
to’ does not arise. And, if there be conflict, the
correct approach to the question is to see
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whet her it was possible to effect a
reconciliation between the two Entries so as to
avoid a conflict and overl appi ng.

Il lustration

If it is possible to construe Entry 42 in

List | as not including tax on inter-state sales it
shoul d be so construed and the power to | evy

such tax nust be held to be included in Entry

54 in List Il (Entries as they existed pre-Forty
Second Amendnent, 1976) (See: Governor
General in Council Vs. ‘Province of Madras

- AIR 1945 PC 98, and Provi nce of Madras
Vs. Bodder Pai denna & Sons - AlR 1942 FC
33)

6. In the event of a dispute arising it should
be determned by applying the doctrine of pith
and substance to find out whether between
two Entries assigned to two different
| egi sl atures the particular subject of the
legislation falls within the ambit of the one or
the other. Wiere there is a clear and
irreconcilable conflict of jurisdiction between
the Centre and a provincial legislature it is the
| aw of the Centre that nust prevail.

[underlining by us]

Referring to MP.V. Sundararamer & Co. (supra)

Sabyasachi Mikharji, J. (as his Lordship then was) speaking for
six out of the seven Judges constituting the Bench.in Synthetics
and Chemicals Ltd. & Os. Vs. State of UP. & Os. -

(1990) 1 SCC 109 held that under the constitutional scheme of

di vision of powers in the Seventh Schedul e, there are separate
entries pertaining to taxation and other laws. A tax cannot be
| evied under a general entry.

The abovesai d principles continue to hold the field and
have been followed in cases after cases.

General power of ’Regul ation and Control’ does not
i ncl ude power of taxation

One thing, which too is well settled by a series of decisions

is that the power of "regulation and control" is separate and
di stinct fromthe power of taxation. How this principle has been
applied in nyriad situations may be illustratively noticed.

The Constitution Bench in The Hingir-Rampur Coa
Co.Ltd. & Ors. Vs. The State of Oissa & Os. etc. - (1961) 2
SCR 537, was faced with a challenge to the constitutional validity
of the Orissa Mning Areas Devel opment Fund Act, 1952.  The
petitioner-conpany was engaged in produci ng and selling coa
excavated fromits collieries at Ranmpur in the State of Orissa
The Act and the Rules franed and the notification issued
thereunder |evied the paynment of cess on the petitioner’s
Ranpur Colliery. The cause of action had arisen to the petitioner
therein on account of the comunications nmade to the conpany
in March 1959 calling upon themto file monthly returns for the
assessment of the cess which was | evied by issuance of a
notification dated June 24, 1958.

The challenge to the constitutional validity of the |evy
i nposed by the inmpugned Act came to be exam ned by reference .
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to Entry 54 in List | read with the Mnes and Mnerals (Regul ation
and Devel opnent) Act, 1948 (Act No. 53 of 1948) as also by
reference to Entry 52 in List | read with the Industries

(Devel oprment and Regul ation) Act, 1951 (Act No.65 of 1951).

On behalf of the State of Orissa, the | evy was defended as a fee

relatable to Entries 23 and 66 in List Il. The Constitution Bench
entered into an enquiry as to what is the primary object of the
| evy and the essential purpose which it is intended to achieve. It

was observed that its primary object and the essential purpose
nmust be distinguished fromits ultimate or incidental results or
consequences, as that is the true test in determning the
character of the |levy. The subm ssion that the inpugned |evy
could be either duty of excise or tax, was dism ssed. The
Constitution Bench held that the formin which the levy is

i mposed and the extent of the levy, i.e., being too high, do not
alter the character of thelevy froma fee into that of a duty of
excise. The Constitution Bench laid down the features which
woul d di stingui sh excise froma tax or fee and al so the features
whi ch distinguish atax from _a fee though there is no generic
difference in a tax and a fee, both being conpul sory exactions of
noney by public authorities.

The schenme of ‘the inpugned Orissa Act was exam ned in-
depth and their Lordships found that the cess |evied by the
i mpugned Act was a 'fee. The Act was passed for the purpose of
the devel opnent of mining areas in the State. Oissa is a poor
State carrying inits wonb a lot of mineral wealth of great
potential value, but the areas where its mneral wealth is |ocated
lack infrastructure which would enable the exploitation of
mnerals. The primary and the principal object of the Act was to
develop the mneral areas in the State and to assist nore
efficient and extended exploitation of its mneral wealth. The
cess levied did not beconme a part of the consolidated fund and
was not subject to an appropriation in that behalf ; it went into
the special fund earmarked for carrying out the purpose of the
Act and thus its existence established a correlation between the
cess and the purpose for which it ‘was |evied, satisfying the
el ement of quid pro quo in the schene. The schene of the Act
showed that the cess was |evied against the class of persons
owning mnes in the notified area and to enable the State
Government to render specific services to the said class by
devel oping the notified mneral area. I'ts applicati on was
regul ated by a statute and was confined to its purposes. There
was a definite correlation between the inpost and the purpose of
the Act which was to render services to the notified area. These
features of the Act inpressed upon the |evy the character of a
fee as distinct froma tax.

The inter-relationship of Entries 23 and 66 in List Il qua

Entry 54 in List | was so stated by the Constitution Bench: -

"The effect of reading the two Entries
together is clear. The jurisdiction of the
State Legi slature under Entry 23 is
subject to the limtation inposed by the
latter part of the said Entry. |If
Parlianment by its | aw has decl ared that
regul ati on and devel oprent of nines
should in public interest be under the
control of the Union, to the extent of
such declaration the jurisdiction of the
State Legislature is excluded. |In other
words, if a Central Act has been passed
whi ch contains a declaration by
Parliament as required by Entry 54, and
if the said declaration covers the field
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occupi ed by the inpugned Act the

i mpugned Act would be ultra vires, not
because of any repugnance between the

two statutes but because the State
Legi sl ature had no jurisdiction to pass
the law. The limtation inposed by the
latter part of Entry 23 is a limtation on
the |l egislative conpetence of the State
Legislature itself."

The Constitution Bench then proceeded to test the validity
of the cess by reference to two Central Acts, nanely (A) the
M nes and M nerals (Regulati on and Devel opnent) Act, 1948
(Act No.53 of 1948) and (B) The Industries (Devel opnent and
Regul ation) Act, 1951 (Act No.65 of 1951).

(A) Act No.53 of 1948 is a pre-constitutional piece of

Central Tegislation. It was found that the applicability of the Act
which was initially attracted to mnes as well as oil fields

remai ned confined to oil fields in view of the subsequent
parlianmentary enactnment, i.e., the MVDR Act, 1957 (Act No. 67

of 1957). Therefore, the question which remained to be

exam ned was only for the year 1952 as at that tine the Act

No. 53 of 1948 applied to mnes as well as oil fields. The factua
constitutional position was that Act No.53 of 1948 ceased to

apply to Orissa post-constitution and assuming it applied yet

there was no such decl arati on post-constitution nade by

Parliament as is referred to in Entry 23 in List Il read with Entry
54 in List | and therefore in either case the validity of the said
State Legislation was not inpaired in spite of the finding

recorded by the Court that 'there can be no doubt that the field
covered by the inpugned (State) Act is covered by the Centra

Act 53 of 1948’

(B) What is significant for our purpose is the law |l aid down
by the Constitution Bench as to thevalidity of the inpugned
State legislation by reference to /Act No. 65 of 1951, Section 2
wher eof contained a declaration - "it is hereby declared that it is
expedient in the public interest that the Union should take under
its control the industries specified in the First Schedul e" as
contenplated by Entry 52 in List | to which Entry 23 in List Il is
subject. The first schedule included coal as an article as to
whi ch the industry engaged in the manufacture or production
was brought within the purview of the Act. Section 9
enpowered the Central Governnent to | evy cess for the purpose
of the Act on all goods manufactured or produced in-any
schedul ed i ndustries including coal. The Constitution Bench held
that the Central Act was passed to provide for the devel opnment
and regul ation of certain industries one of which undoubtedly is
coal mning industry. The declaration nmade by Section 2 of the
Act covered the sane field as is covered by the inpugned State
Act. Then the Constitution Bench held :-
. but in dealing with this question it
is inmportant to bear in mnd the doctrine
of pith and substance. W have al ready
noticed that in pith and substance the
i mpugned Act is concerned with the
devel opnent of the mining areas notified
under it. The Central Act, on the other
hand, deals nore directly with the
control of all industries including of
course the industry of coal. Chapter Il of
this Act provides for the constitution of
the Central Advisory Council and
Devel opnent Councils, Chapter |l deals
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with the regul ation of schedul ed

i ndustries, Chapter IIlA provides for the
di rect nanagenment or control of

i ndustrial undertakings by Centra
Covernment in certain cases, and

Chapter 111Bis concerned with the topic
of control of supply, distribution, price,
etc. of certain articles. The |ast chapter
deal s with mi scell aneous incidenta
matters. The functions of the

Devel opment Councils constituted under
this Act prescribed by S.6(4) bring out
the real purpose and object of the Act.

It is to increase the efficiency or
productivity in the schedul ed i ndustry or
group of schedul ed industries, to

i mprove or devel op-the service that such

i ndustry or group of industries renders or
could render to the community, or to
enabl e suchindustry or group of

i ndustries to render such service nore
econom cally. Section 9 authorises the

i mposition of cess on-schedul ed

industries in certain cases. Section 9(4)
provi des that the Central Governnment

may hand over the proceeds of the cass

to the Devel opnment' Council there

specified and that the Devel opnment

Council shall utilize the said proceeds to
achi eve the objects nentioned in-—cls. (a)
to (d). These objects include the
pronmoti on of scientific and industria
research, of inprovenents in design and
quality, and the provision for the training
of technicians and | abour in such

i ndustry or group of industries. |t would
thus be seen that the object of the Act is
to regul ate the schedul ed i ndustries with
a view to inprovenent and devel oprment

of the service that they may render to

the society, and thus assist the solution
of the | arger problem of nationa

econony. It is difficult to hold that the
field covered by the declaration nade by
S.2 of this Act, considered in the light of
its several provisions, is the same as the
field covered by the inpugned Act. That
being so, it cannot be said that as a
result of Entry 52 read with Act LXL of
1951 the vires of the inpugned Act can

be successfully chal |l enged.

Qur conclusion, therefore, is that

the inmpugned Act is relatable to Entries

23 and 66 in List Il of the Seventh

Schedule, and its validity is not inpaired

or affected by Entries 52 and 54 in List |

read with the Act LXV of 1951 and Act

LITl of 1948 respectively. In view of this

conclusion it is unnecessary to consider

whet her the inpugned Act can be

justified under Entry 50 in List Il, or

whether it is relatable to Entry 24 in List

1l and as such suffers fromthe vice of

repugnancy with the Central Act XXXl I of
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1947."
[ Underlining by us]

In spite of having held that the Central Act of 1951 was
attracted to coal industries, their Lordships, by applying the
doctrine of pith and substance, refused to annul the | evy of cess
under the inpugned Oissa Act based on the follow ng

di stinction:-

Central Act, 1951

State Legislation of 1952

Deals nmore directly with the

control of all industries

i ncluding the industry of coa

with a view to inprovenent

and devel oprment of the service

that they may render to the

soci ety and thus assist the

solution of the larger problem

of national econony.

I's concerned with'the

devel opnent_of 't he nining

areas notified under it.

Though both were cesses, one |levied by the Central Act
and the other levied by the State Act, inasnmuch as they had
different fields to operate, Entries 52 and 54 in List | were held
not to have any adverse or denudi ng effect on the |egislative
conpetence of the State referable to Entries 23 and 66 in List II.

As a result, the wit petitions laying challenge to the
constitutional validity of Orissa Act of 1952 were directed to be
di sm ssed

The distinction: Here we will pause for a nmoment with a
view to highlight a feature of singular significance in The Hingir-
Ranpur Coal Co. as it would be the decisive factor for the
applicability of the ratio of the'case __ where it would apply and
where it would not. Section 6 of Act No.43 of 1948 which cane
up for the consideration of the Constitution Bench, specifically

provi des: -
"6. Power to make rules as respects mnerals
devel opnent __ (1) The Central Governnent

may, by notification in the official Gazette,
nake rul es for the conservation and
devel opnent of ninerals.

(2) In particular, and without prejudice to the
generality of the foregoing power, such rules
may provide for all or any of the follow ng
matters, namely:-

XXX XXX XXX XXX

(i) the levy and collection of royalties,
fees or taxes in respect of minerals mned,
quarried, excavated or coll ected;

XXX XXX XXX XXX

10. Rules to be laid before the Legislature__
Al rules made under any of the provisions of
this Act shall be laid before the Centra
Legi sl ature as soon as nmay be after they are
made. "
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Thus, the power to levy and collect fees or taxes in respect of

m neral s mned, quarried, excavated or collected was expressly
conferred on the Central CGovernnent by a specific provision

made in that regard by the Act itself. Because the power to |evy
tax or fee was appropriated to itself by a Central Legislation it
was held that the inpugned Oissa Act - a State Legislation

could not have provided for the levy of a fee as by virtue of the
Central Legislation, the Union having exercised its power to
legislate, the field was covered and excepted fromthe |egislative
conpetence of the State. Yet the recovery was held not liable to
be annull ed i nasmuch as the Central Act No.53 of 1948 was a
pre-Constitution Legislation and as to which a declaration in
terns of Entry 54 in List | was not made by the Parlianent after
the conming into force of the Constitution

As to the Central Act of 1951, though it contained a
decl aration as contenpl ated by Entry 52 of List |, and though it
applied to several goods including coal, the doctrine of pith and
subst ance ‘'when correctly applied showed that the Central Act
was i ntended for i nprovenent of service while the State Act of
1952 was intended to deal with developrment of mning areas
and the latter was valid.

The MVDR Act, 1957, which we are called upon to dea
with, stands on nuch better footing for the wit petitioners
herein as it does not' contain any provision simlar to Sections 6
and 10 of the Central Act No.53 of 1948 or Section 9 of the
Central Act No.65 of 11951.

Chal | enge to levy under the abovesaid Oissa Act 27 of
1952 did not cone to an end with Hi nger-Ranpur Coal Co.. It
was once again raised in the H gh Court with “success and the
State of Orissa came up in appeal which was heard and deci ded
by a Constitution Bench in State of Orissa & Anr. Vs, Ms
M A. Tulloch and Co. - (1964) 4 SCR 461. The respondent
wit-petitioner was working a manganese mine in the State of
Orissa under a | ease granted under the provisions of the MVRD
Act, 1948. The fee levied under the Oissa Act for the period of
six quarters from Septenber 30, 1956, to March 31, 1958, was
under chall enge. The MVDR Act 1957 cane into force w. e.f.
June 1, 1958. The recovery inpugned, therefore, related to the
peri od pre- MVDR Act 1957 i.e. for the period during which
I ndustries (Devel opnent and Regul ati on) Act 1951 was
applicable. The recovery was sought to be effected after the
enactment and coming into force of the Act No.67 of 1957,
though the recovery was referable to the period prior to it. It
was held that the demand was |liable to be raised for the period
for which it was raised and the validity of the demand was an
i ssue concl uded by Hi ngir-Ranpur Coal Co.. The denand
havi ng validly accrued prior to June 1, 1958, the recovery
thereof could be validly enforced, notw thstandi ng the repeal of
Act No.65 of 1951, on the general principles of interpretation of
statutes as al so under Section 6 of the General C auses Act.
Reiterating the findings in H ngir-Rampur Coal Co. the
Constitution Bench held that the inpugned Act enpowered the
State Governnent to levy a fee on a percentage of the val ue of
the mined ore at the pit’'s mouth, the collections being intended
for the devel opment of the "mining areas" in the State. This
finding is very significant.

The Constitution Bench laid down the follow ng principles
whi ch are rel evant for our purpose :-

(1) Entry 23 of the State List vests in the State Legislature
power to enact |aws on the subject of 'regulation of mnes .
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and m neral devel opment subject to the provisions of List |
with respect to regulation and devel opnent under the
control of the Union'. It would be seen that "subject to"
the provisions of List | the power of the State to enact
Legislation on the topic of "m nes and mi nera

devel opnent” is plenary. The relevant provision in List |
is, as already noticed, Entry 54 of the Union List.

(2) To the extent to which the Union Government had taken
under its control the regul ation and devel opnent of

m nerals that much (i.e. to that extent) was w t hdrawn
fromthe anmbit of the power of the State Legi sl ature under
Entry 23 and | egislation of the State which had rested on
the existence of power under that entry would, to the
extent of that control, be superseded or rendered

i neffective, for here we have a case not of nere
repugnancy between-the provisions of the two enactnents
but of :a denudation or deprivation of State |egislative
power by the declaration which Parliament is enpowered

to make, ‘and has nade.

(3) The States woul d | ose 1 egislative conpetence only to the
"extent to which regulation and devel opnent under the

control of the Union has been declared by Parlianment to be
expedient in the public interest”.

(4) It would be logical first to exam ne-and anal yse the State
Act and determ ne its purpose, wi dth and scope and the

area of its operation and then consider to what "extent"

the Central Act cuts into it or trenches on it.

As to the MVDR Act, 1957, the Constitution Bench in MA
Tul l och observed by reference to Section 18 of the Act that the
intention of Parlianent was to cover theentire field and thus to
| eave no scope for the argument that until rules were franed
there was no inconsistency and no supersession of the State Act.

The foll owi ng hol di ng of the above Constitution Bench is
again worth noting
...... that technically speaking the power
to levy a fee is under the entries in the
three lists treated as a subject-matter of
an i ndependent grant of |egislative
power, but whether it is an incidenta
power related to a | egislative head or an
i ndependent |egislative power it is
beyond dispute that in order that a fee
may validity be inposed the subject-
matter or the nmain head of legislation in
connection with which the fee is inposed
is within legislative power. The materia

words of the Entries are : "Fees in

respect of any of the matters in this

List". It is, therefore, a prerequisite for
the valid inposition of a fee that it is in
respect of "a matter in the List". |If by

reason of the declaration by Parlianent
the entire subject-matter of
"conservation and devel opnent of
m neral s" has been taken over, for being
dealt with by Parlianent, thus depriving
the State of the power which it therefor
possessed, it would follow that the
"matter" in the State List is, to the
extent of the declaration, subtracted
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fromthe scope and anbit of Entry 23 of
the State List. There would, therefore,
after the Central Act of 1957, be "no
matter in the List" to which the fee could
be related in order to render it valid."

In the last but one para of MA. Tulloch this sentence
occurs:- "If this were the true position about the effect of the
Central Act 67 of 1957 as the liability to pay the fee which was
the subject of the notices of the demand had accrued prior to
June 1, 1958, it would follow that these notices were valid and
the anmounts due thereunder coul d be recovered notw thstanding
t he di sappearance of the Oissa Act by virtue of the superior
| egi slation by the Union Parliament”. This observation, read out
of the context and facts of the case alongwith the Court having
referred to Sections 18 and 25 of the MVDR Act 1957, creates
an inpression-that the power to |l evy fee having been
appropriated by the Central Legislation to the Centra
CGovernment, the cess levied by the State woul d stand
obliterated or repealed, is the holding by the Court. But that is
not the ratio of the case and it could not have been because in
Hi ngi r- Ranmpur Coal Co. the Constitution Bench has clearly
held to the contrary and the Constitution Bench in MA Tulloch
has squarely foll owed the holding in H ngir-Ranpur Coal Co..
Nobody shoul d act on an assunption that in MA. Tulloch the
Constitution Bench has held - much less as a ratio of the
deci sion - that under Act No. 67 of 1957 the Centra
CGovernment has appropriated to itself the power to |levy tax or
cess on minerals or nmneral bearing land. ~ Al that the Court has
said is that the 1957 enactnent covers-the field of |egislation as
to the regulation of mnes and the devel opment of minerals. As
Section 2 itself provides and indicates, the assunption of contro
in public interest by the Central Government is on (i) the
regul ation of mnes, (ii) the development of minerals, and (iii) to
the extent hereinafter provided. The scope and extent of
decl arati on cannot and coul d not have been enl arged by the
Court nor has it been done. The effect is that no State
Legi sl ature shall have power to enact any |egislation touching (i)
the regul ation of mnes, (ii) the developrment of minerals, and
(iii) to the extent provided by Act No.67 of 1957. The Preanble

to the Central Act 67 of 1957 itself speaks "An Act to provide
for the devel opment and regul ati on of mines and m neral s under
the control of the Union". Tax and fee is not a subject dealt with

by Act No.67 of 1957. Let us denonstrate the same fromthe
provi sions of the Act and for that purpose relevant part of
Section 13, sub-Section (1) and rel evant part of sub-Section (2)
of Section 18, sub-Section (3) of Section 18 and Section 25 are
extracted and reproduced as under

"13. Power of Central CGovernment to

make rules in respect of minerals. -

(1) The Central CGovernnent my, by

notification in the Oficial Gazette, make

rules for regulating the grant of

reconnai ssance permts, prospecting

licences and nining | eases in respect of

m neral s and for purposes connected

therew t h.

(2) In particular, and w thout
prejudice to the generality of the
f oregoi ng power, such rules may provide
for all or any of the follow ng matters,
nanel y:
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(a) to (h) * k% * k%

(i) the fixing and collection of fees
for reconnai ssance permts, prospecting
licences or mning | eases, surface rent,
security deposit, fines, other fees or
charges and the tinme within which and
the manner in which the dead rent or
royalty shall be payabl e;

18. M neral devel opnent. - (1)

It shall be the duty of the Centra
Covernment to take all such steps as

may be necessary for the conservation
and systematic devel opnent of minerals
in India and for the protection of

envi ronnent by preventing or controlling
any pol lution which nay be caused by
prospecting or-m ning operations and for
such purposes the Central CGovernnent

may, by notification in the Oficia
Gazette, make such rules-as it thinks fit.

(2) In particular, and w thout
prejudice to the generality of the

f oregoi ng power such ' rul es may provide
for all or any of the follow ng matters,
nanel y:

(a) to (0) - (Not reproduced)

(p) the procedure for and the
manner of imnposition of fines for the
contravention of any of the rules franmed
under this section and the authority who
may i npose such fines; and

(q) the authority to which, the
period w thin which, the formand the
manner in which applications for revision
of any order passed by any authority
under this Act and the rul es nmade

t hereunder nmay be nade, the fee to be
pai d and the documents which should
acconpany such applications.

(3) Al rules made under this
section shall be binding on the
Gover nent .

25. Recovery of certain sums as

arrears of |land revenue. - Any rent,
royalty, tax, fee or other sumdue to the
Governnent under this Act or the rules
made t hereunder or under the terns and
conditions of any reconnai ssance pernmit,
prospecting I|icence or mning | ease may,
on a certificate of such officer as may be
specified by the State Governnent in this
behal f by general or special order, be
recovered in the sane manner as an

arrear of land revenue.
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We have three conmments to offer on MA Tulloch. Firstly,
the provisions of the Act No.67 of 1957 did not directly conme up
for the scrutiny of the Constitution Bench as there was no
demand rai sed after the commencenment of this Act which was
put in issue before the Constitution Bench; the Constitution
Bench was only adjudi cating upon the issue whether a liability to
pay cess incurred under the previous Act could be enforced
under Act No.67 of 1957 or in other words if Act No.67 of 1957
had any castigating effect on the demand validly raised under
the previous enactrment. Secondly, the extent to which power to
| egislate by the States was excluded by the Central Act No.65 of
1951 was not a question dealt with in-depth as it was done in
Hi ngi r- Rampur Coal Co.. Thirdly, MA. Tulloch, if not
correctly read, createsa wong inpression that Act No.67 of
1957 provides for levy of tax and fee, which in fact it does not.

Section 13(2) (i) cannot be read as enpowering the Centra
Governnment to - levy any tax or fee. . The expression "other fees
and charges” have to be interpreted ejusdem generis taking

col our fromother words and phrases enpl oyed in the sane

cl ause. The word "charges" cannot and does include withinits
meani ng any tax. The expression "other fees or charges" nust
be assi gned such meaning-as to include therein only such fees
and charges as are /nmeant for regul ation or devel oprent.

We are clear in our minds that a power to levy tax or fee
cannot be spelled out fromsections 13, 18 and 25 of the Act
No. 67 of 1957. It is well-settled that power to tax cannot be
inferred by inplication; there nust be a charging section
specifically enpowering the State to levy tax. ~Section 18 (2)(q)
speaks of fee to be paid on applications for revision and not on
mnerals, mneral rights or mning land. Section 25 speaks of
"recovery of tax and fee' anpbngst others. Two observations are
spontaneous. Firstly, a provision for recovery, being a
machi nery provision, cannot be read as enpowering the |evy of
tax or fee. Secondly, it speaks of tax or fee being due to the
CGovernment without defining the sane and without qualifying
the word ' Governnent’ with Central or State. A perusal of
several provisions of the Act and in particular Sections 9-A 15,
15 (1-A) (a) and (g), 15(3), 17(3), 21(5), 25 goes to show't hat
the power of recovery is invariably given to the State
Government and obviously the word ' Governnent’ in Section 25
refers to the State Governnent, which only is enpowered to
recover the sunms due as arrears of |and revenue.

The rel evant principles of law laid down in MA Tulloch
whi ch we have extracted and reproduced herei nabove, do not
run contrary to the view we are taking in the present case. The
recovery of fee could have been held to be vitiated in that case
because the field of mning activity in nanganese ore was fully
covered by the MVDR Act, 1957, and the |evy under the
i mpugned State Act, as found by the two Constitution Benches in
Hi ngi r - Rampur Coal Co. and M A Tull och was being
collected for the devel opnent of the mining areas in the State.
The doctrine of pith and substance noted and applied in Hngir-
Ranpur Coal Co. has been restated in MA. Tulloch wherein
the Constitution Bench had said, as noted herei nabove, that the
Oissa Act was concerned with the devel opnent of the m ning
areas notified under the Act while the Central Act on the other
hand dealt nore directly with the control of all industries
i ncludi ng of course the industry of coal and the object of the
Central Act was to regulate the scheduled industry with a viewto
make i nmproverment and devel opnent of the service that they
may render to the society and thus assisting the solution of the
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| arger problem of the national econony. |In spite of the

decl arati on nade by Section 2 of the Central Act of 1951

considered in the light of its several provisions it was found
difficult to hold that the field covered by the Central Act was the
same as the field covered by the inmpugned Orissa Act. None of

the two Constitution Benches have held that power to regul ate

and devel op with which the Central Act of 1951 was concerned

woul d i nclude the power to |l evy tax and fee, which power shal

have to be traced to sone other entry in List |I. List | contains a
general entry i.e. Entry 96 for levy of fee in respect of matters in
List | but so far as levy of tax is concerned there are separate
and specific entries (see Entries 82 to 92B in List | and Entries
45 to 63 in List Il). Further in view of Entry 50 of List II,
Parlianment can by any law relating to mneral developnment [imt

or place limtations onthe power of the State Legislatures to

i mpose taxes on mneral rights.

Power to tax not- a residuary power

Article 265 mandates - no tax shall be levied or collected
except by authority of law. ~The schene of the Seventh Schedul e
reveal s an exhaustive enuneration of 'l egislative subjects,
consi derably enl arged over the predecessor Governnent of India
Act. Entry 97 in List | confers residuary powers on Parlianent.
Article 248 of the Constitution which speaks of residuary powers
of legislation confers exclusive power on Parlianment to make any
law with respect to any matter not enunerated in the
Concurrent List or the State List. At-the same tinme, it provides
that such residuary power shall include the power of making any
 aw i mposi ng a tax not nentioned in either of those Lists. It is,
thus, clear that if any power totax is clearly nentioned in List -
Il the same woul d not be available to be exercised by Parlianent
based on the assunption of residuary power. The Seven-Judges
Bench in Union of India Vs. Harbhajan Singh Dhillon, (1971)
2 SCC 779, ruled, by a mgjority of 4:3, that the power to
legislate in respect of a matter does not carry with it a power to
i npose a tax under our constitutional scheme. According to
Seervai (Constitutional Law of lndia, Fourth/Silver Jubilee
Edition, Vol.3, para 22.191):- "Although in Dhillon's case
conflicting views were expressed about the nature of the
resi duary power, the nature of that power was stated
authoritatively in Kesvananda' s Case, (1973) 4 SCC 225. Earlier,
in Golak Nath’s case (AR 1967 SC 1643), Subha Rao C.J. (for
hi nsel f, Shah, Sikri, Shelat and Vai dyali ngam JJ) had hel d that
Art. 368 only provided the procedure for the anmendnent of the
Constitution, but that the power to anmend the Constitution was
to be found in the residuary power conferred on Parliament by
Arts. 245 and 246(1) read with entry 97, List Il and by Art. 248.
Seven out of the nine judges who overrul ed Gol ak Nath’ s. Case
held, inter alia, that the power to anmend the Constitution could
not be located in the residuary powers of Parlianment. / Hegde and
Mukherjea JJ held that -
"It is obvious that these Lists have
been very carefully prepared. They are
by and | arge exhaustive. Entry 97 in List
I was included to neet sone unexpected
and unforeseen contingencies. It is
difficult to believe that our Constitution-
makers who were keenly conscious of
the inportance of the provision relating
to the anendnent of the Constitution
and debated that question for severa
days, would have |eft the inportant
power hidden in entry 97 of List | |eaving
to the off chance of the courts |ocating
that power in that entry. W are unable
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to agree with those | earned judges when
they sought to place reliance on Arts.
245, 246 and 248 and entry 97 of List |
for the purpose of locating the power of
amendment in the residuary power
conferred on the Union." (italics
suppl i ed)

Simlar views were expressed by five other judges.
According to Seervai, "the law laid down in Kesavananda's Case

is that if a subject of |egislation was promnently present to the
m nds of the framer of our Constitution, they would not have |eft
it to be found by courts in the residuary power; a fortiori, if a
subj ect of |egislative power was not only present to the minds of
the framers but was expressly denied to Parlianment, it cannot be

| ocated in the residuary power of Parliament."

Viide para 22.194 the emnent jurist poses a question
"Does Art. 248 add anything to the exclusive residuary power of
Parlianment under Art. 246 (1) read with Entry 97 List | to make
laws in respect of "any other matter" not nentioned in List Il
and List Il including any tax not nentioned in those Lists?" and
answers by saying __ "The answer is "No'."

As to the riddle arising in the context of mnes and
m neral s devel opment /[l egislation by reference to the Entries in
List | and List Il, Seervai states “the regul ation of mnes and
m neral devel opnent is a subject of exclusive State |egislation
but for the limtation placed upon that power by naking it

subject to the provisions in that behalf in List |. [If Parlianent
does not exercise its power under Entry 54, List |, the States’
power under Entry 23, List Il would remain intact.  |f Parlianent
exercised its power under Entry 54, List |, only on a part of the
field, as for exanple, major mnerals, the States’ |egislative
power over minor mnerals would remainintact.” (para 22.195

at p. 2433)

Power to tax must be express, else no power to tax

There is nothing Iike an inplied power to tax. The source

of power which does not specifically speak of taxation cannot be
so interpreted by expanding its width as to include therein the
power to tax by inplication or by necessary inference. States
Cool ey in Taxation (Vol.1, Fourth Edition) _ "Thereis no such
thing as taxation by inplication. The burden is always upon the
taxing authority to point to the act of assenbly which authorizes
the inposition of the tax claimed." (para 122 at p.278).

Justice GP. Singh in Principles of Statutory Interpretation
(Eighth Edition, 2001) while dealing with general. principles of
strict construction of taxation statutes states __ "A taxing statute
is to be strictly construed. The well-established rule in the
fam liar words of Lord Wensleydale, reaffirmed by Lord Hal sbury
and Lord Sinonds, nmeans : "The subject is not to be taxed
wi t hout cl ear words for that purpose; and al so that every Act of
Parlianment nust be read according to the natural construction of
its words". In a classic passage Lord Cairns stated the principle
thus : "If the person sought to be taxed conmes within the letter
of the | aw he nust be taxed, however great the hardship nay
appear to the judicial mnd to be. On the other hand, if the
Crown seeking to recover the tax, cannot bring the subject
within the letter of the law, the subject is free, however
apparently within the spirit of law the case might otherwi se
appear to be. In other words, if there is admi ssible in any
statute, what is called an equitable construction, certainly, such
a construction is not admissible in a taxing statute where you
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can sinmply adhere to the words of the statute. Viscount Sinobn
gquoted with approval a passage from Row att, J. expressing the
principle in the following words : "In a taxing Act one has to | ook
nerely at what is clearly said. There is no room for any

i ntendment. There is no equity about a tax. There is no
presunption as to tax. Nothing is to be read in, nothing is to be
inplied. One can only look fairly at the | anguage used." (at

p. 635)

The judicial opinion of binding authority flowi ng from
several pronouncenents of this Court has settled these
principles: (i) in interpreting a taxing statute, equitable
considerations are entirely out of place. Taxing statutes cannot
be interpreted on any presunption or assunption. A taxing
statute has to be interpreted in the light of what is clearly
expressed; it cannot inply-anything which is not expressed; it
cannot imnport provisions in the statute so as to supply any
deficiency; (ii) before taxing any person it nust be shown that
he falls within theanbit of the charging section by clear words
used in the Section; and (iii) if the words are anbi guous and
open to two interpretations, the benefit of interpretation is given
to the subject. There is nothing unjust in the tax-payer escaping
if the letter of the law fails to catch himon account of
Legislature’'s failure to express itself clearly. (See, Justice G P.
Si ngh, ibid, pp.638-639).

Power to tax is not an incidental power. According to

Seervai, although legislative power includes all incidental and
subsi diary power, the power to inmpose a tax is not such a power
under our Constitution. It is for this reason that it was held that
the power to legislate in respect of inter-state trade and

conmmerce (Entry 42, List I, Schedule 7) did not carry with it the
power to tax the sale of goods in inter-state trade and comrerce
before the insertion of Entry 92A in List | and such power

bel onged to the States under Entry 54 in List Il. Entry 97 in List

| also mlitated against the contention that the power to tax is an
i nci dental power under our Constitution (See: Constitutional Law

of India, HM Seervai, Fourth/Silver Jubilee Edition, Vol.3, para
22.20).

Power to regulate and control and power to tax
determ ning the nature of |egislation by reference to the
power exercised

It is of paranpunt significance to note the difference
bet ween ' power to regul ate and devel op’ and ' power to tax’.

The primary purpose of taxation is to collect revenue.
Power to tax may be exercised for the purpose of regulating an
i ndustry, comerce or any other activity; the purpose of |evying
such tax, an inpost to be nore correct, is the exercise of
soverei gn power for the purpose of effectuating regulation
though incidentally the levy may contribute to the revenue.
Cooley in his work on Taxation (Vol.1, Fourth Edition) deals with
the subject in paragraphs 26 and 27. "There are sonme cases in
which I evies are nmade and col | ected under the genera
desi gnati on of taxes, or under sone term enployed in revenue
laws to indicate a particular class of taxes, where the inposition
of the burden may fairly be referred to sonme other authority
than to that branch of the sovereign power of the state under
whi ch the public revenues are apportioned and collected. The
reason is that the inposition has not for its object the raising of
revenue but |ooks rather to the regulation of relative rights,
privileges and duties as between individuals, to the conservation
of order in the political society, to the encouragenent of
i ndustry, and the di scouragenent of pernicious enploynments.
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Legi sl ation for these purposes it woul d seem proper to | ook upon
as being made in the exercise of that authority which is inherent
in every sovereignty, to make all such rules and regul ations as
are needful to secure and preserve the public order, and to
protect each individual in the enjoynent of his own rights and
privileges by requiring the observance of rules of order, fairness
and good nei ghborhood, by all around him This manifestation

of the sovereign authority is usually spoken of as the police
power. The power to tax must be distinguished froman exercise

of the police power. (State Vs. Tucker, 56 U. S. 516). The
political power 'is a very different one fromthe taxi ng power, in
its essential principles, though the taxing power, when properly
exercised, may indirectly tend to reach the end sought by the
other in some cases."(p.94) "The distinction between a demand

of nmoney under the police power and one made under the power

to tax is not so nuch one of formas of substance." (p.95). The

di stinction between a |levy in exercise of police power to regul ate
and the one which would be in nature of tax is illustrated by

Cool ey by reference'to a |license. He says - "So-called |license
taxes are of two kinds. The one is a tax for the purpose of
revenue. The other, whichis, strictly speaking, not a tax at al
but merely an exercise of the police power, is a fee inposed for
the purpose of regulation.”" (p.97)

"Suppose a /charge is inposed partly for revenue and
partly for regulation. 1Is it a tax or an exercise of the police
power? O her considerations than those which regard the
production of revenue are admi ssible in |evying taxes, and
regul ati on may be kept in view when revenue is the main and
primary purpose. The right of any sovereignty to | ook beyond
the i mmedi ate purpose to the general effect neither is nor can be
di sputed. The governnent has general authority to raise a
revenue and to choose the nethods of doing so; it has also
general authority over the regulation of relative rights, privileges
and duties, and there is no rule of reason or policy in
government which can require the |egislature, when naking | ans
with the one object in view, to exclude carefully fromits
attention the other. Nevertheless cases of this nature are to be
regarded as cases of taxation. If revenue is the prinmary purpose,
the inposition is a tax. Only those cases where regulation is the
primary purpose can be specially referred to the police power.
If the primary purpose of the |egislative body in inmposing the
charge is to regulate, the charge is not a tax even if it produces
revenue for the public." (Cooley, ibid, pp.98-99)

This Court in seven-Judges Bench decision in Synthetics
and Chenmicals Ltd. & Os. Vs. State of UP. & Os. - (1990)
1 SCC 109, agreed that regulation is a necessary concomtant of
the police power of the State. However, it was an Anerican
doctrine and in the opinion of the Court it was not perhaps
applicable as such in India. The Court endorsed recognizing the
power to regulate as a part of the sovereign power of the State
exerci sabl e by the conpetent |egislature. Brushing aside the
need for discussion on the question - whether under the
Constitution the States have police power or not, the Court
accepted the position that the State has the power to regul ate.
However, in the garb of exercising the power to regul ate, any
fee or levy which has no connection with the cost or expenses of
adm ni stering the regul ati on, cannot be inposed; only such | evy
can be justified as can be treated as part of regul atory neasure.
Thus, the State's power to regul ate perhaps not as emanation of
poli ce power but as an expression of the sovereign power of the
State has its limtations. |In our opinion, these observations of
the Court |end support to the view which we have formed that a
power to regul ate, develop or control would not include within its
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ken a power to levy tax or fee except when it is only regul atory.
Power to tax or levy for augnenting revenue shall continue to be
exercisable by the Legislature in whomit vests i.e. the State

Legi slature in spite of regulation or control having been assuned
by another legislature i.e. the Union. State Legislation |levying a
tax in such manner or of such magnitude as can be

denonstrated to be tanpering or intermeddling with Center’s

regul ation and control of an industry can perhaps be the

exception to the rule just stated.

In Synthetics and Chemcals Ltd. & Os. Vs. State of

UP. & Os. - (1990) 1 SCC 109 the question before the seven-
Judges Bench was as to the power of State to |egislate on

i ndustrial alcohol as a subject. Entry 8 in List Il and Entry 33 in
List Ill canme up for consideration. Their Lordships noticed the
provi sions of |ndustries (Devel opment and Regul ation) Act, 1951

(as anmended in 1956), especially Section 18-G thereof, and held
that the provisions evinced clear intention of the Union to occupy
the whole field relating to industrial alcohol and therefore the
State could not claimto regulate it. The power with regard to

the control of al coholic industries was considered and their
Lordshi ps concluded that in spite of the Central Legislation
operating in the field the State was left with the foll owi ng powers
available to legislate in respect of alcohol -

"(a) It may pass any legislation in the nature
of prohibition of potable Iiquor referable

to Entry 6 of List Il and regulating

powers.

(b) It may |ay down regul ations to ensure

that non-potable al cohol is not diverted
and m sused as a substitute for potable

al cohol

(c) The State may charge excise duty on
pot abl e al cohol and sal es tax under Entry
52 of List Il. However, sales tax cannot

be charged on industrial alcohol in the
present case, because under the Ethyl

Al cohol (Price Control) Orders, sales tax
cannot be charged by the State on

i ndustrial al cohol

(d) However, in case State is rendering any
service, as distinct fromits claimof so-
called grant of privilege, it may charge

fees based on quid pro quo. See in this
connection, the observation of Indian

M ca case, (1971) 2 SCC 236."

It may be seen that the power to |levy sales tax on

i ndustrial alcohol was available to the State but for the

provi sions of the Ethyl Al cohol (Price Control) Orders on account
of which the State could not charge sales tax on industria

al cohol. The State could | evy any fee based on quid pro quo.

The seven-Judges Bench decision | ends support to the view we

are taking that in the field occupied by the Centre for regulation
and control, power to levy tax and fee is available to the State
so long as it does not interfere with the regulation - the power
assuned and occupi ed by the Union

Bef ore a seven-Judges Bench in The Autonobile
Transport (Rajasthan) Ltd. Vs. The State of Rajasthan &
Os., (1963) 1 SCR 491, the question arose if State could make
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| aws i nposing regulatory restrictions on free trade, comrerce
and intercourse guaranteed by Article 301 of Constitution and
whet her a State tax could be treated as inpeding freedom under
Article 301 of Constitution. The follow ng statenment of |aw by
maj ority speaking through S.K. Das, J. (at pp.524-525) is very
much in point for our purpose:-

"Such an interpretation would, in our

opi nion, seriously affect the |egislative power

of the State Legislatures which power has been

held to be plenary with regard to subjects in

list Il. The States nmust al so have revenue to

carry out their admnistration and there are

several itens relating to the inposition of

taxes in list Il. The Constitution-nakers nust
have i ntended that under those itens the

States will be entitled to raise revenue for their
own purposes. |If the widest viewis accepted,

then there woul d be for all practical purposes,
an end of 'State autonony even within the

fields allotted to themunder the distribution of
powers envisaged by our Constitution. An

exam nation of the entries inthe lists of the
Seventh Schedule to the Constitution would

show that there are a | arge nunber of entries
inthe State list (list Il) and the Concurrent |ist
(list I11) under which a State Legi sl ature has
power to make |laws. ' Under some of these

entries the State Legislature may inpose

di fferent kinds of taxes and duties, such as
property tax, sales tax, excise duty etc., and

| egislation in respect of any one of these itens
may have an indirect effect on trade and
conmerce. Even laws other than taxation

| aws, made under different entriesin the lists
referred to above, may indirectly or renotely

affect trade and commerce. If it be held that
every |law made by the Legislature of a State
whi ch has repercussion on tariffs, |icensing,

mar keting regul ations, price-control etc., nust
have the previous sanction of the President,
then the Constitution in so far as it gives

pl enary power to the States and State
Legislatures in the fields allocated to them
woul d be neani ngl ess. "

Their Lordshi ps al so observed (at p.526-527) that the freedom
guaranteed by Article 301 does not nean freedom fromtaxation

The power of levying tax is essentially for the very existence of
Government, though its exercise may be controlled by

constitutional provisions nmade in that behalf. Power to tax is not
outside constitutional linmtations. It is for Parlianment to exercise
power in the field nmade available to it by Entry 52 and 54 in List
. It is also for Parliament to state by law the |limtations - and
the sweep thereof - which it nay choose to inpose on field
available to State for taxation by reference to Entry 50 in List II.
It may not be for Courts to venture into enquiry in just an

i ndi vidual case to find and hold what tax woul d hanper ninera

devel opnent if Parlianment has chosen to observe silence by not

| egislating or failed to say sonething explicit.

A reasonable tax or fee levied by State |egislation cannot,
in our opinion, be construed as trenchi ng upon Union’'s power
and freedomto regulate and control mines and minerals.

I ndi a Cenent and deci si ons post India Cenent, based .
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t her eon :

India Cenent is clearly distinguishable so far as the

present cases are concerned. As we have already pointed out it
was a case of cess levied by Sate Legislature on royalty and not
on mineral rights or land and buildings. That is why the |evy
was held ultra vires. Seervai’'s comment and objective criticism
on India Cenent is noteworthy (See - ibid, para 22.257 Q)

Royalty is incone and State Legislatures are not conpetent to
tax an incone. This single ground was enough to strike down

the levy of cess inmpugned in India Cenent. Nothing nore was
needed. The Orissa Cenment Ltd. (supra) also, as the very
opening part of the report shows, dealt with the | evy of a cess by
the State based on the royalty derived frommning | ands which
was held to be directly and squarely governed by |India Cenent
and, therefore, struck down.

In State of Orissa & Ors.. Vs. Mahanadi Coal fields Ltd.
and Os., /1995 Supp: (2) SCC 686, the inpugned |evy by the
State Legislature was a tax of Rs.32 per thousand acre on coa
bearing lands. It was sought to be defended as falling under
Entry 49 or in the alternative under Entry 23 or Entry 50 in List
1. The attack was that the | egislation being one on mnera
| ands and m neral rights and the Parlianent having enacted the
M nes and M neral s/ (Devel opnent and Regul ation) Act, 1957, the
field was entirely covered and the State Legi slature was
i nconpetent to levy the tax. Reliance was placed on India
Cenment, Oissa Cenent and Buxa Dooars Tea Co.Ltd.
(supra). Only mneral bearing | and and coal bearing | and were
the subject of the Ievy of tax: ~The three-Judges Bench speaking
through K. S. Paripoornan, J., concluded that the charging
section of the inpugned Act inposed a tax on the minerals also,
and was not confined to a levy on land or surface characteristic
of the land. Al non-mineral bearing |ands and non-coal bearing
| ands were left out of the |levy. The levy was struck down as
levying a tax not on land (related to surface characteristic of the
| and) but on minerals and mineral (rights. Goodri cke’'s case
(supra) was cited before their Lordships and it was observed that
in Goodricke's case the inmpugned levy was held to be a tax on
 and and that nmakes all the difference.

We find it difficult to subscribe to the reasoning adopted in
Mahanadi Coal fields Ltd..

Buxa Dooars Tea Co. Ltd. and Os. Vs. State of West
Bengal and Ors. - (1989) 3 SCC 211 is a two-Judges Bench

deci si on. Rural enpl oyment cess was levied at the rate of Rs.5
per kg. on all dispatches of tea. The rate was changed from
time to time but that is not very material. A careful reading of

the report shows that the primary chall enge was on the ground

of the inpugned cess being violative of Article 14-and 301 of the

Constitution as it had the direct and i nmedi ate effect| of

i npedi ng the noverment of goods throughout the territory of

India. The challenge was sustained. Incidentally, and very

briefly, their Lordships have in one paragraph also dealt with the

guestion of |egislative conpetence of the State Governnent by

reference to Entry 49 in List II. Their Lordshi ps have observed

"if the legislation is in substance legislation in respect of

di spatches of tea, legislative authority nust be found for it with

reference to sone other entry. No Entry in Lists Il and Il is

pertinent. Mbreover, the Union had, in public interest, assuned

control over the tea industry including the tea trade and contro

of tea prices." Therefore, the Court concluded that the

i mpugned | egislation was also void for want of |egislative

conpetence as it pertained to a covered field. Suffice it to
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observe that to the extent the | earned Judges have dealt wth

the chal l enge by reference to | egislative conpetence of the State
Legi sl ature under Entry 49 in List Il, there is not nuch of

di scussion and is just incidental and the observations are too

wi de to be countenanced. Another distinguishing feature

common to these decisions is that the distinction and

demarcation of fields of operation between Central and State

Acts by reference to the doctrine of pith and substance seens to
have been not adverted to.

From Bai jnath Kadio to Eastern Coal fields

Bef ore we proceed to deal with Goodricke, it will be
necessary to conplete the chain of thought by referring to four
deci sions and the | aw whi ch devel oped therewi th between the
years 1970 and 1982 which can be ternmed a period by itself on
the issues at hand.

In Baijnath Kadio Vs.” The State of Bihar and Os. -

(1969) 3 SCC 838, the wit-petitioners were hol ding mning

| eases for mnor mnerals. The State of Bi har anended the Bihar
M nor M neral Concession Rul es, 1964, whereby with effect from
27.1.1964 the rates of dead rent, royalty and surface rent were
revised. Additional denmands were raised. It was submitted that
in view of the provisions contained in the MVDR Act, 1957

i ncorporating (vide, Section 2 thereof) a declaration within the
neaning of Entry 54 in List I, it was not conpetent for the State
Legi slature to revise the rates as abovesaid.. This Court held

that the whole of the legislative field relating to minor minerals

was covered by the Central Legislation by virtue of the

decl arati on nade by Section 2 and the enactnent of Section 15
in the Act, thereby |eaving no scope for the enactnent of the
second proviso to Section 10 of the Bi har Land Reforns Act
wher eunder the powers to increase the royalty, dead rent and
surface rent were sought to be exercised. There were pre-

exi sting old | eases which could have been nodified only by a

| egi sl ati ve enact ment nmade by the Parlianent on the |ines of
Section 16 of Act No.67 of 1957. (Any attenpt to regul ate such

old mning leases will fall not in Entry 18 but in'Entry 23 of List Il

even though the regulation incidentally touches them ' The pith
and substance of the anendment of Section 10 of the Bi har Land

Reforns Act falls within Entry 23 although it incidentally touches

| and and not vice versa. Entry 18 did not come to the rescue of
the State Governnent and Entry 23 was subject to the
provisions of List |I. The inpugned provision and the action
taken thereunder were held ultra vires the Constitution. The
decisions of this Court in The Hi ngir-Ranmpur Coal Co.Ltd. &
Os. and Ms MA Tulloch and Co. were referred to.

However, the law |l aid down by the Constitution Bench (vide para
13) is significant. It held :-

P It is open to Parlianment to declare that it

is expedient in the public interest that the

control should rest in Central Government. To

what extent such a declaration can go is for

Parliament to determne and this nust be

conmensurate with public interest. Once this

declaration is nade and the extent laid down,

the subject of legislation to the extent laid

down becones an excl usive subject for

| egislation by Parlianment. Any |egislation by

the State after such declaration and trenching

upon the field disclosed in the declaration nust

necessarily be unconstitutional because that

field is abstracted fromthe |egislative

conpetence of the State Legislature.”
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[underlining by us]

H RS Mrthy Vs. The Collector of Chittoor and Anr. -
(1964) 6 SCR 666 was a writ petition filed under Article 32 of the
Constitution laying challenge to the validity of notices of demand
for the paynent of | and cess under the Madras District Boards
Act, 1920. The mning | ease dated Septenber 15, 1953,
aut horised the lessee to work and win iron ore in a tract of |and
in Chittoor; dead rent, royalty and surface rent were payable
under the mning lease. The District Board |evied | and cess on
the annual rental value of all occupied | ands. The challenge to
the constitutional validity of the |and cess was dism ssed. The
Court hel d: -

(1) It is therefore not possible to accept the contention, that
the fact that the l'essee or |icensee pays a royalty on the

m neral won, which isin excess of what he would pay if his

right over the | and extended only to the nere use of the

surface l'and, places it in acategory different from other

types where the | essee uses the surface of the |and al one.

In each case the rent which alessee or |licensee actually

pays for the land being thetest, it is manifest that the | and
cess is nothing el se except a |l and tax.

(2) When a question arises as to the precise head of |egislative
power under which a taxing statute has been passed, the

subj ect for enquiry iis what in truth and substance is the
nature of the tax. 'No doubt, in-a sense but in a very
renote sense, it has relationship to mning as also to the
m neral won fromthe mne under a contract by which

royalty is payable on the quantity of mneral extracted.

But that, does not stanp it as a tax on either the
extraction of the mineral or on the mineral right. It is
unnecessary for the purpose of this case to exanine the
guestion as to what exactly is a tax on mneral rights
seeing that such a tax is not leviable by Parlianment but
only by the State and the sole Iimtation on the State’s
power to levy the tax is that it nmust not interfere with a

| aw made by Parlianent as regards nineral devel opnent.

Qur attention was not invited to the provision of -any such

| aw enacted by Parlianent. In the context of Ss.78 and 79
and the schene of those provisions it is clear that the | and
cess is in truth a "tax on lands" within Entry 49 of the
State List.

The only decisions referred to in HR S. Mirthy were
H ngi r- Rampur Coal Co.Ltd. & O's. and M A. Tul loch.

In State of Haryana and Anr. Vs. Chanan Mal - (1977)

1 SCC 340, referring to the provisions of the MVDR Act, 1957

and a State enactnent of Haryana, (the constitutional validity
wher eof was under chal |l enge) the Constitution Bench held that
subject to the overall supervision of the Central Governnent, the
State Governnent has a sphere of its own power and can take

| egal |y specified action under the Central Act and rul es nade

t hereunder. Thus, the whole field of control and regul ation
under the provisions of the Central Act 67 of 1957 cannot be
said to be reserved for the Central Government.

Western Coal fields Ltd. Vs. Special Area
Devel opnent Authority, Korba and Anr. - (1982) 1 SCC 125
is a Division Bench decision. The MP. Minicipality Act, a State
enactment, |evied property tax payable by the owner of the |and
or buildings and could al so be recovered fromthe occupier of the
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land or the building in certain contingencies. The validity of the
property tax was upheld by reference to Entry 5 (Loca

Covernment) read with Entry 49 (Taxes on | ands and buil di ngs)

in List Il. The availability of the MVDR Act, 1957, and the

decl aration incorporated in Section 2 thereof did not come in the
way of the validity of the property tax inasmuch as the property
tax levied by the State Governnment through municipalities had
nothing to do with the devel opnment of mines. The Court opined
that the functions, powers and duties of nunicipalities did not
become part of the occupied field by virtue of declaration under
Section 2 of the Act No.67 of 1957 and the conpetence of the
State to enact laws for nunicipal admnistration will remain
unaffected by that declaration. Baijnath Kadio was

di stingui shed.

Goodricke's case

Now, we cone to Goodricke' s case. The impugned
provi si.ons were incorporated by the West Bengal Taxation Laws
(Second Anmendnent) Act 1989 into the West Bengal Primary
Education Act, 1973 and the West Bengal Rural Enpl oynent and
Production Act, 1976. Both the amendnments were identical and
have been set out in the earlier part of this judgment.

VWil e the State sought to justify the | evy of inpugned cess
by reference to Entry 49 of List Il, the wit petitioner laid
challenge to the validity of |evy on very nmany grounds. It was
submitted, firstly, that to bring thelevy within the field of Entry
49 of List Il it nmust be directly upon the | and whereas the levy in
guestion is really a tax on production of tea, a subject covered
by Entry 84 of List I; secondly, that a tax on |and nust be a
constant figure whereas the inpugned |evy varies fromyear to
year based as it is on the quantity of tea produced in a tea
estate in a given year and where there is no production of tea
| eaves at all in a particular year, no cess wuld be payabl e by
tea estate in that year; thirdly, that the definition of 'tea estate’
further establishes the absence of any nexus between ’'cess’ and
the "land ; |and covered by the factory and buil di ng and even
fallow land, is included within the meaning of 'tea estate’ and if
no tea | eaves are produced and plucked, there would not be |evy
on the estate at all; and fourthly, that thelevy is clearly invalid
in view of the seven-Judges Bench decision of this Court in
I ndia Cenent and the three-Judges Bench decision in Oissa
Cenent. It was urged that the inmpugned anendrment was
brought to renove the defect in the |levy pointed out in Buxa
Dooars, but the flaw was persisting. Jeevan Reddy, J., spoke
for the three-Judges Bench, placing on record their unani nous
opi nion. The Court noticed, vide para 10, the real factua
situation as generally obtains about the tea estate. The
definition of "tea estate’ as incorporated by the anendnent is a
wel | -understood entity and hence is legitinately and reasonably
capabl e of being classified as a separate category for the
purpose of taxation and the rate of tax. The Court, on a near -
exhaustive review of the avail abl e deci sions on the point, arrived
at a few conclusions which, so far as relevant for our purposes,
are sumed up as under:

(i) a financial |levy nust have a node of
assessnent but the npde of assessment does
not determine the character of a tax. The
nature of machinery for assessnment is often
conplicated and is not of much assistance
except insofar as it may throw light on the
general character of the tax. The annual val ue
is not necessarily an actual inconme but only a
standard by which i ncone nmay be neasured.
Merely because the sanme standard or
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nmechani sm of assessnment has been adopted in

a legislation covered by an entry under the

Union List and also by a legislation covered by

an entry in the State List, the latter |egislation
cannot be said to have encroached upon the

field neant for the former;

(ii) the subject of tax is different fromthe
neasure of the |evy;

(iii) merely because a tax on land or building is
i nposed by reference to its income or yield, it
does not cease to be a tax on |and or buil ding.
The inconme or yield of the land/building is

taken nerely as a neasure of the tax; it does

not alter the nature or character of the levy. It
still remains a tax on land or building. No one
can say that a tax under a particular entry

nust be levied onlyin a particul ar manner.

The |l egislature i's free to adopt such nethod of
levy as it chooses. So |ong as the essentia
character of levy is not departed fromwthin

the four corners of the particular entry, the
manner of |evying the tax woul d not have any
vitiating effect;

(iv) anple authority is available tohold that a
tax on land within the nmeaning of Entry 49 of

List Il can be levied with reference to the yield
or incone. \ether an agricultural |and or an
orchard or a tea estate, they do require sone
capital and | abour to nmake themyield or to
produce i nconme which yield or incone can

without difficulty be taken as measure for
qguantifying the tax whi ch would undoubtedly

be a levy on the |and;

(v) it is not an essence of a tax, nor a
condition of its validity, that the tax nust be
constant and uniformfor all the years or for a
particul ar nunber of years. The tax on |land or
bui | di ng can be | evied and assessed by
reference to previous year’'s incone or yield.
In short, it is open to the State Legislature to
adopt such fornula as it thinks appropriate for
l evying the tax and so long as the character of
the tax remains the same as contenpl ated by

the entry, it does not matter how the tax is
cal cul ated, measured or assessed;

(vi) it is permissible to classify |and by
reference to its user as a separate unit for the
purpose of |levy of cess. Tea estate, as a
separate category of land, is a valid

cl assification;

(vii) the fact that the Tea Act enpowers the
Central CGovernment to levy a duty or cess
upon tea or tea |l eaves for the purposes of that
Act, can in no manner deprive the State
Legi slature of its power to tax the |and
conprised in a tea estate. By levying the cess
the State Legislature is not seeking to contro
the cultivation of tea but only to levy the tax
on land conprised in a tea estate. The fact
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that ultimately the tax nmay have to be borne
by the tea industry is no ground for hol ding
that the said levy is upon the tea industry.
The State Legislature is not denuded of its
power to levy a tax upon the | and or upon a
bui |l ding nmerely because such | and or buil ding
is held or owned by an industry which is
governed by a central |egislation

On appl yi ng the abovesai d principles the Court concl uded

that taking the quantumof vyield of a tea estate for measuring
the anmobunt of tax is perfectly valid and cannot be equated to the
situation in India Cenent. W may observe that the reasoning
adopted in Goodricke accords with the reasoning in Hingir-

Ranmpur .

Havi ng made an independent review of several judicia

deci si ons ‘and the several settled |legal principles, as dealt with
her ei nabove, we are satisfied that the Goodricke' s case (supra)
was correctly decided and the |aw | aid down therein is correct
and supported by authority in-abundance. The distinguishing
features which exclude the applicability of law laid down in India
Cenent and Orissa Cenent to the fact situations |like the ones

we are called upon'to deal with, were rightly pointed out in
CGoodri cke and those very reasons additionally explained by us

do not pernit the cases on hand being rul ed by India Cenent

and Oissa Cenent.

In a nutshel

The rel evant principles culled out fromthe precedi ng
di scussion are summuarized as under: -
(1) In the scheme of the Lists inthe Seventh Schedul e, there
exi sts a clear distinction between the general subjects of
| egi sl ati on and heads of taxation. They are separately
enurmer at ed.

(2) Power of ’'regulation and control’ is separate and distinct
fromthe power of taxation and so are the two fields for purposes
of legislation. Taxation may be capable of being conprised in
the mai n subject of general |egislative head by placing an
extended construction, but that is not the rule for deciding the
appropriate legislative field for taxati on between List |I and List
1. As the fields of taxation are to be found clearly enunerated
in Lists | and Il, there can be no overlapping. ~There may be
overl apping in fact but there would be no overlapping in law The
subject matter of two taxes by reference to two Li'sts being

di fferent sinply because the methodol ogy or mechani sm

adopted for assessnment and quantification is simlar, the tw
taxes cannot be said to be overlapping. This is the distinction
bet ween the subject of a tax and the neasure of a tax.

(3) The nature of tax levied is different fromthe nmeasure of
tax. Wiile the subject of tax is clear and well defined, the
amount of tax is capable of being neasured in many ways for

the purpose of quantification. Defining the subject of tax is a
sinpl e task; devising the neasure of taxation is a far nore
conpl ex exercise and therefore the |l egislature has to be given
much nore flexibility in the latter field. The mechani sm and

met hod chosen by Legislature for quantification of tax is not
deci sive of the neasure of tax though it nay constitute one

rel evant factor out of many for throwing |light on deternmining the
general character of the tax.

(4) Entries 52, 53 and 54 in List | are not heads of taxation. .
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They are general entries. Fields of taxation covered by Entries

49 and 50 in List Il continue to remain with State Legislatures in
spite of Union having enacted | aws by reference to Entries 52,
53, 54 in List I. It is for the Union to |legislate and inpose

[imtations on States otherw se plenary power to | evy taxes on

m neral rights or taxes on lands (including mneral bearing

| ands) by reference to Entry 50 and 49 in List Il and |lay down

the limtations on State’'s power, if it chooses to do so, and al so
to define the extent and sweep of such limtations.

(5) The Entries in List | and List Il rmust be so construed as to
avoid any conflict. |If there is no conflict, an occasion for
deriving assistance fromnon-obstante cl ause "subject to" does

not arise. |If there is conflict, the correct approach is to find an
answer to three questions step by step as under

e - Is it still possible to effect reconciliation between

two Entries so as to avoid conflict and
over | appi ng?

Two - In which Entry the inpugned legislation falls by
finding out the pith and substance of the
| egi sl ati on?

and

Three - Having determned the field of 1egislation wherein
the inpugned legislation falls by applying doctrine

of pith and substance, can an incidenta

trenchi ng upon another field of legislation be

i gnor ed?

(6) "Land’, the termas occurring in Entry 49 of List Il, has a
wi de connotation. Land renmains |and though it nmay be

subjected to different user. The nature of user of the |and would
not enable a piece of |and being taken out of the meaning of

land itself. Different uses to which the land is subjected or is
capabl e of being subjected provide basis for classifying land into
different identifiable groups for the purpose of taxation. The
nature of user of one piece of |and would enabl e that piece of

| and being cl assified separately from anot her pi ece of |and which

i s being subjected to another kind of user, though the two pieces
of land are identically situated except for the difference in nature
of user. The tax would remain a tax on |and and woul d not

becone a tax on the nature of its user

(7) To be a tax on land, the |levy nust have sone direct and
definite relationship with the | and. So long as'the tax is a tax
on | and by bearing such relationship with the lland, it is open for
the legislature for the purpose of |evying tax to adopt any one of
the well known nodes of deternmining the value of the | and such

as annual or capital value of the land or its productivity. The
nmet hodol ogy adopted, having an indirect relationship with the
 and, would not alter the nature of the tax as being one on | and.

(8) The primary object and the essential purpose of legislation

nust be distinguished fromits ultinmate or incidental results or

consequences, for determ ning the character of the levy. A levy

essentially in the nature of a tax and within the power of State

Legi sl ature cannot be annulled as unconstitutional nerely

because it may have an affect on the price of the commodity. A

State | egislation, which nakes provisions for |evying a cess,

whet her by way of tax to augnment the revenue resources of the

State or by way of fee to render services as quid pro quo but

wi t hout any intention of regulating and controlling the subject of

the | evy, cannot be said to have encroached upon the field of
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"regul ation and control’ belonging to the Central Government by
reason of the incidence of |levy being permssible to be passed on
to the buyer or consuner, and thereby affecting the price of the
commodity or goods. Entry 23 in List Il speaks of regulation of

m nes and m neral devel opment subject to the provisions of List

| with respect to regul ati on and devel opnent under the contro

of the Union. Entries 52 and 54 of List | are both qualified by
the expression "declared by Parlianent by |aw to be expedient in
the public interest". A reading in juxtaposition shows that the
decl aration by Parliament must be for the 'control of industries’
in Entry 52 and 'for regulation of mnes or for mnera

devel opnent’ in Entry 54. Such control, regulation or

devel opnent nust be ’'expedient in the public interest’.
Legislation by the Unionin the field covered by Entries 52 and
54 woul d not |ike a nmagic touch or a taboo denude the entire
field form ng subject matter of declaration to the State
Legi sl atures. Denial tothe State would extend only to the
extent of the declaration so made by Parlianent. |In spite of

decl arati on nade by reference to Entry 52 or 54, the State

woul d be free to-act in the field left out fromthe declaration
The | egi slative power to tax by reference to Entries in List Il is
pl enary unless the entry itself makes the field 'subject to any
other entry or abstracts the field by any limtations inposable
and permssible. A'tax or fee levied by State with the object of
augnenting its finances and in reasonable limts does not ipso
facto trench upon regul ati on, devel opnent or control of the
subject. It is different if the tax or fee sought to be |evied by
State can itself be called regulatory, the prinmary purpose
whereof is to regulate or control and augnentation of revenue or
rendering service is only secondary or incidental.

(9) The heads of taxation are clearly enunerated in Entries 83
to 92B in List | and Entries 45 to 63 in List II. List IIl, the
Concurrent List, does not provide for any head of taxation

Entry 96 in List |, Entry 66 in List Il and Entry 47 in List Il deal

with fees. The residuary power of legislation in the field of
taxation spelled out by Article 248 (2) and Entry 97 in List | can
be applied only to such subjects as are not included in Entries 45

to 63 of List Il. It follows that taxes on |ands and buildings in
Entry 49 of List Il cannot be |levied by the Union. Taxes on
m neral rights, a subject in Entry 50 of List Il can also not be

| evied by the Union though as stated in Entry 50 itself the Union
may inpose linmtations on the power of the State and such
limtations, if any, inposed by the Parlianent by law relating to
m neral devel opnent and to that extent shall circunmscribe the
States’ power to legislate. Power to tax mineral rights is wth
the States; the power to lay down limtations on exercise of such
power, in the interest of regulation, devel opment or control, as
the case may be, is with the Union. This is the result achieved
by honbgeneous reading of Entry 50 in List Il and Entries 52

and 54 in List I. So long as a tax or fee on mineral rights
remains in pith and substance a tax for augnmenting the revenue
resources of the State or a fee for rendering services by the
State and it does not inpinge upon regulation of m nes and

m neral devel opnent or upon control of industry by the Centra
Governnent, it is not unconstitutional

The Result - individual cases
(A) Coal Matters

The anmendnents incorporated by the West Benga
Taxation Laws (Amendment) Act 1992 w.e.f. 1.4.1992 into the
provi sions of the Wst Bengal Primary Education Act 1973 and
the West Bengal Rural Enpl oynent and Production Act 1976
classify the land into three categories: (i) coal-bearing land, (ii)
m neral bearing | and (other than coal -bearing | and) or quarry
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and (iii) land other than the preceding two categories. These
three are well-defined classifications by reference to the user or
quality and the nature of product which it is capable of yielding.
The cess is levied on the land. The nethod of quantifying the
tax is by reference to the annual value thereof. It is well-known
that one of the major factors contributing to the value of the
land is what it produces or is capable of producing. Merely
because the quantum of coal produced and dispatched or the
guantum of mneral produced and dispatched fromthe land is

the factor taken into consideration for determ ning the val ue of
the land, it does not becone a tax on coal or minerals. Being a

tax on land it is fully covered by Entry 49 in List Il. Assumng it
to be a tax on mneral rights it would be covered by Entry 50 in
List Il. Taxes on mineral rights lie within the |egislative

conpetence of the State Legislature "subject to" any linmtation

i mposed by Parliament by law relating to mneral devel oprent.

The Central |egislation has not-placed any limtation on the

power of the States to legislate in the field of taxation on mnera
rights. The challenge to constitutional validity of State

| egi slationis founded on non-availability of legislative field to
State; it -has not been the case of any of the wit petitioners that
there are linmtations enacted by Central l|egislation and the State
of West Bengal has breached or crossed those limts. Sinply
because incidence of tax is capable of being passed on to buyers

or consuners by the nine owners with an escal ating affect on

the price of the coal, it cannot be inferred that the tax has an
adverse effect on mineral developnent. ~Entry 23 in List Il

speaks of regul ation of mnes and mneral developnments, subject

to the provisions of List | with respect to regul ation and

devel opnent under the control of the Union. ~The Centra
Legi sl ati on has taken over regul ati on and devel opnment of m nes

and m neral devel oprment in public interest. By reference to

Entry 50 of List Il and Entry 54 in List |, the Central |egislation
has not cast any limtations on the State Legislature's power to
tax mineral rights, or land for the matter of that. The inpugned
cess is a tax on coal -bearing and mneral -bearing land. It can at
the nobst be construed to be a tax on mneral rights. |In either
case, the inmpugned cess is covered by Entries 49 and 50 of List

1. The West Bengal Taxation Laws (Anendnent) Act 1992 nust

be and is held to be intra vires the Constitution

W al so hold that Mahanadi Coal fields was not correctly
decided in as nmuch as India Cenent Ltd. and Oissa Cement
Ltd. were applied to the levy of a cess to which they did not
apply. The |earned Judges, deciding Mahanadi Coal fields Ltd.
were, with respect, not right in formng the opinion that the cess
was | evied on minerals and nmineral rights and not on |and and
hence the conclusion reached therein that the State Legislature
did not have the |egislative conpetence and that the State
| egi slation trenched upon a field already occupied by Mnes and
M neral s (Regul ation and Devel opnent) Act 1957, a Centra
Legislation is incorrect. State of Oissa & Os. Vs. Mhanad
Coalfields Ltd. and Ors., 1995 Supp. (2) SCC 686, is
overrul ed.

(B) Tea Matters

I nasmuch as we have hel d Goodricke Group Ltd. and
Os. Vs. State of West Bengal and Ors. - (1995) Supp. 1 SCC
707 to have been correctly decided the inmpugned | evy on tea
estates as levied by the West Bengal Taxation Laws (Second
Amendnent) Act 1989, is held to be intra vires the Constitution
However, in brief, we may state that the inpugned |evy is of
cesses on tea estates i.e. the land fornmng part of tea estates as
defined in the inpugned Act. The land fornming part of the tea
estates is a well-defined classification. Sinply because the
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nmet hod for quantifying the tax is by reference to the yield of the
| and determ nable by taking into account the quantum of tea
produced and di spatched, it does not becone a cess on tea or a

tax on production of tea or a tax on income of |land. The Tea Act
of 1953 contains a declaration vide Section 2 thereof that it is
expedient in the public interest that the Union should take under
its control the tea industry. The declarationis in terns of Entry
52 in List I. Union's assunption of control of tea as industry and
as being expedient in the public interest, does not anmount to
vesting the power to tax or levy fee in the Central Governnent

by reference to tea or on tea estates. Section 25 of Tea Act
enmpowers the Central CGovernment to | evy and col |l ect excise

duty on tea produces, which on collection shall be credited to the
Consol idated Fund of India. . There is no other provision in Tea
Act enpowering levy of any tax or fee on tea or tea bearing

land. The inmpugned cess is a tax on tea-bearing land, a well-
defined classification and is covered by Entry 49 in List 1. W
uphol d the | ogi ¢ and reasoni ng assi gned and concl usi ons drawn

by this Court in Goodricke on all the counts.

(O Brick Earth Matters

Brick earth is a minor mneral. Wat we have stated about

the i npugned cess by reference to coal applies to brick earth as
well. The field as to taxation cannot be said to have been
covered by Central /'Legislation by reference to Entry 54 in
Schedule I. Quantification of |evy by reference to quantity of

brick earth dispatched is a nethodol ogy adopted for the purpose

of finding out the quantity of brick earth renoved fromthe |and.

It has a definite and direct co-relation with the land. There is no
particul ar charm about the chall enge devel oped by the wit
petitioners |aying enphasis on the neaning of the word

"di spatched". The gist and substance of what the legislature is
taking into account is the brick earth actually renoved.

"Di spatched" has the effect of taking into account the brick earth
"renmoved" and not sinply "moved" and left behind. The average
quantity of brick earth utilized in making bricks whether on the
brick field itself or on a place nearby, does involve renoval - and
consequently dispatch __ of the brick earth fromthe place where

it was to the place where it is captively consuned in making
bricks. The fact that nethodol ogy for working out the royalty
payabl e and the cess payable is the sanme, does not have any
detrimental effect on the constitutional validity of the cess

whet her it be treated as one on the land - classified by reference

to its production, i.e., the brick earth or as one on mneral rights
in brick earth. In either case it would be covered by Entries 49 or
50 in List Il. None of the pleas raised has any nerit.

(D M nor M neral Matters

Wiile narrating the facts, we have quoted in the earlier
part of the judgnment Section 35 of the U P. Special Area
Devel opnent Authorities Act, 1986 (SADA Act, for short) which
is the charging section and the Rules framed under the Act. W
refer to other relevant provisions of the Act in brief.

Section 3 of the SADA Act authorizes the State

CGovernment to declare by notification an area to be a specia

devel opnent area upon its forming an opinion that any area of

special inportance in the State needs to be developed in a

pl anned manner. The authority is enpowered to prepare a

master plan for the special devel opment area, to provide for the

devel opnent of lands in the area, to conpulsorily acquire |and

and so on. The powers are drastic and all-oriented with the

obj ect of effecting a planned intensive and extensive

devel opnent of an area as to which the State Governnent may

have fornmed an opinion that it was an area of specia
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i nportance. Declaring an area as a special devel opnent area in
view of its special inportance and constituting an authority for
the administration and managenent of the area entrusted with

the obligation of its developnent is not a matter of enpty
formality. The enmpowernment of the authority is acconpani ed by

an obligation cast on it by the State Governnent through the
special legislation of fulfilling the object behind the declaration of
special area and constitution of the authority. The Act has been
given an over-riding effect by virtue of Section 52 thereof. Not
only the area is taken out of the administration by the other

bodi es of |ocal self-government such as municipality or

panchayat, but any other master plan or devel opnent plan

formul ated by any other authority ceases to apply to such area.

It was contended on behalf of the wit petitioners-

appel l ants that whether a major or a minor mneral, by virtue of
the provisions containedin the MVDR Act, 1957 and U.P. Mne &

M neral s Concession Rules 1963, framed in exercise of the power
conferred by Section 15 of the MVDR Act, the mneral rights in
any | and ‘are subject to paynment of royalty which is fixed.
Sections 8 and 9 of the MVDR Act confer the power to enhance

or reduce the rate at which royalty or dead rent shall be
payabl e in respect of ‘any mineral. Any cess levied by the State
CGovernment woul d have the effect of increasing the royalty.
Section 2 of the MVDR Act nmmkes the requisite declaration to the
effect that it is expedient in the public interest that the Union
shoul d take under its control the regul ation-of mnes and the
devel opnent of minerals 'to the extent hereinafter provided

Such declaration is in the terns contenplated by Entry 54 of List
. It was submtted that the I'evy of cess by the State
Government woul d be clearly repugnant to the power reserved

by the Constitution and the MVDR Act to be exercised only by

the Central Governnent and hence the inpugned |evy of cess is
repugnant to the central legislation. To test the validity of the
subm ssi on we have to exam ne the real nature of the |evy and
find out if such | evy encroaches upon the field reserved for
central |egislation.

Al the minerals formpart of the land. ‘Mnerals are
concei ved by the nother earth by the process of nature and
nurtured over innunerable nunber of years and delivered on
their assum ng value and utility for the earthlings. Generally and
broadly speaking - and that would suffice for our purpose, a
mne is an excavation in the earth which yields mnnerals.

M neral is sonething which grows in a mne and is capabl e of

bei ng won or extracted so as to be subjected to a better or
precious use. Until extracted, the mineral forns part of the crust
of the earth. A mneral right, according to Black’s Law Dictionary
(Seventh Edition) is the right to search for, devel op, and renove

materials fromthe land. It also neans the right to receive a
royalty based on the production of minerals which right is usually
granted by a mineral |ease. In both the senses, the right vests

in the owner of the land and is capable of being parted wth.

It is well settled that it is for the legislature to draft a piece
of legislation by maki ng the choicest selection of words so as to
give expression to its intention. The ordinary rule of
interpretation is that the words used by the | egislature shall be
gi ven such meaning as | egislature has chosen to assign them by
coining definitions contained in the interpretation clause and in
absence thereof the words would be given such neaning as they
are susceptible of in the ordinary parlance, may be by having
recourse to dictionaries. However still, the interpretation is the
exclusive privilege of the Constitutional Courts and the Court
enmbar ki ng upon the task of interpretation would place such
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nmeani ng on the words as woul d ef fectuate the purpose of

| egi sl ati on avoi di ng absurdity, unreasonabl eness, incongruity and
conflict. As is with the words used so is with the | anguage
enployed in drafting a piece of legislation. That interpretation
woul d be preferred which would avoid conflict between two fields
of legislation and would rather inport honbgeneity. It foll ows
as a corollary of the abovesaid statenent that while interpreting
tax laws the Courts would be guided by the gist of the |egislation
i nstead of by the apparent neaning of the words used and the

| anguage enployed. The Courts shall have regard to the object

and the schene of the tax | aw under consideration and the

purpose for which the cess is levied, collected and intended to be
used. The Courts shall nake endavour to search where the

i npact of the cess falls. The subject matter of levy is not to be
confused with the nethod and manner of assessment or

real i sation.

It is true that once a central |egislation declares regulation
of mnes and m neral devel opnent by |aw to be expedient in the
public interest, the legislation relating to regulation of mnes and
devel opnent of nminerals shall fall within the sweep of Entry 54
of List I. The entry has tobe liberally and widely interpreted
Yet it cannot be lost sight of that the entry itself enploys an
expression "to the extent to which such regul ati on and
devel opnent under the control of the Union.is declared by
Parlianment by |law' as qualifying the preceding expression stating
the subject __ "regulation of mnes and ninerals devel opnent”.
Section 2 of MVDR Act too qualifies the relevant declaration by
suffixing to it the expression "to the extent hereinafter
provi ded". Section 15 of the Act has excepted and preserved the
power of State Governments to make rules in respect of mnor
m neral s. The qualifying words used in Entry 54 of List | and in
Section 2 of the MVDR Act contain an in-built indication that in
spite of an inclination on the part of the Courts to be liberal in
assigning a wide neaning to the scope of the said provisions, the
boundaries of limtation are there and the expanse of these
provi si ons cannot be so stretched as to strike at the State
Legi sl ati ons which are adequately accombdated within the field
of an Entry in List Il which too shall have to be meani ngful 'y and
i berally construed.

The MVDR Act enabl es control over the regul ation of mnes
and the devel opnent of minerals being exercised by the Centra
CGovernment through |egislation. The Hi gh Court has upheld the
validity of the SADA Act by relating it to Entry 5 in List Il which
is 'local governnent’. Any |local governnent exercising the
power of governance over a |local area shall have to adm nister,
manage and develop the area lying within its territory which
cannot be done without raising funds. It is usual for every piece
of legislation giving birth to an institution of |ocal governnent to
feed it by incorporating provisions conferring power. of
generating funds for nmeeting the expenses of governance. The
SADA Act intends to achieve a | evel of |ocal governance which
the usual nodels of |ocal governnent such as boards and
nmuni ci palities are not considered capable of achieving and that is
why a special devel opnent area and a Special Area Devel oprent
Authority. The fund established under the Act neets expenses
of admninistration needed to be incurred by the authority. The
funds cannot be utilized for any purpose other than the
adm nistration of the Act. There are pieces of |and which though
containing a mine yet fall within the territory of specia
devel opnent area. It was pointed out by the respondents before
the High Court that in spite of the Act having been enacted in
the year 1986 the successive State Governments, which had
preceded, did not take care of the legislation and it was only the
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then governnent whi ch becane conscious of its obligations

under the SADA Act and commenced identifying special areas
requi ri ng devel opment such as Sonbhadra. The inposition of

cess envi saged t hrough the SADA Act and the Rules was a step
towards devel oping the special area. It is a matter of common
know edge, and does not need any evidence to denobnstrate,

that mning activity carried on the land within the special area
i nvol ves extraction, renoval, |oading-unloading, and
transportation of the minerals acconpanied by its natura
consequences entailed on the environment and the infrastructure
such as roads, water and power supply etc. within the specia
area. The inpugned cess can, therefore, be justified as a fee for
renderi ng such services as would inmprove the infrastructure and
general devel opnent of the area the benefits whereof would be
avail ed even by the stone crushers. Entry 66 in List Il is
avail abl e to provide protective constitutional coverage to the

i mpugned | evy as fee.

As held in Goodricke Goup Ltd., 1995 Supp. (1) SCC
707, which we have held as correctly decided, this Court has
noted the principle of |awwell established by several decisions
that the neasure of tax is not deternminative of its essentia
character. The sane transaction may involve two or nore
taxable events in its different aspects. Merely because the
aspects overl ap, such overl appi ng does not detract fromthe
di stinctiveness of the aspects. In our opinion, there is no
guestion of conflict solely on account of two aspects of the sane
transaction being utilized by two legislatures for two | evies both
of which may be taxes or fees or one of which nay be a tax and
other a fee falling within two fields of |egislation respectively
avail able to the two.

As we have pointed out earlier, a cess nmay he tax or fee.
So far as the present case is concerned, this distinction does not
need any further enquiry by reference to the facts of the case
i nasmuch as the inpugned cess is constitutionally valid
consi dered whether a tax or a fee. W do not propose to
continue dealing therewith any nore inasmuch as it would be an
exercise in futility. W would only place on record briefly our
reasons for upholding the validity of the inpugned levy whether
atax or a fee

As a tax the inpugned | evy of cess is clearly covered by
Entry 5 of List Il (as the Hi gh Court has held, and we add) read
with Entries 49, 50 and 66 of List Il. There is no challenge to
the declaration of the area as a special developnent area and
the constitution of Special Area Devel opnent Authority for the
adm nistration thereof. In other words, the constitutiona
validity of the enactnent as a whole and the rules franed
thereunder is not put in issue. Wat is under challenge is only
the levy of cess. There is nothing wong in the state |egislation
 evying cess by way of tax so as to generate its funds. Al though
it is termed as a 'cess on mineral right', the inpact thereof falls
on the land delivering the mnerals. Thus, the levy of cess also
falls within the scope of Entry 49 of List Il. Inasmuch as the
| evy on mineral rights does not contravene any of the limtations
i nposed by the Parlianent by law relating to minera
devel opnent, it is also covered by Entry 50 of List Il. The power
to levy any tax or fee lying within the | egislative conpetence of
the State Legi slature can be delegated to any institution of |oca
government constituted by law within the neaning of Entry 5 in
List I1. The Entries 5, 23, 49, 50 and 66 of List Il provide
adequate constitutional coverage to the inpugned |evy of cess.
True it is that the method of quantifying the cess is by reference
to the quantum of mneral produced. This would not alter the
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character of the levy. There are nyriad nmethods of cal cul ating
the value of the land for the purpose of quantifying the tax

ref erence whereto has al ready been nade by us in the other part
of this judgnent. Validity of cess upon the |and quantified by
reference to the quantity of its produce was held to be a |l evy on
the Iand and hence constitutional in Ralla Ram AIR 1949 FC

81, Moopil Nair, AR 1961 SC 552 and Aj oy Kunar

Mukherjee, AIR 1965 SC 1561. It does not becone excise duty

on manuf acture and production of goods nerely on account of
having relation with the quantity of product yiel ded of the |and.
Rather it is a safe, sound and scientific nethod of determ ning
the value of the land to which the product relates. The |evy of
cess considered as a tax is constitutionally valid.

In Western Coal fields Ltd. Vs. Special Area

Devel opnent Authority, Korba & Anr., (1982) 1 SCC 125,

the levy of a cess-alnost similar to the one in issue in the
present case, came up for the consideration of this Court. The
| evy was for the purpose of enabling the nunicipa

admi ni stration to exercise its power and discharge its functions
under the Act. It was held that the declaration contained in
Section 2 of the MVDR Act does not have the effect of bringing
the powers, duties and functions of the local authority within the
purvi ew of occupied field. The power to levy tax on | ands and
buildings within their jurisdiction by the local authority was
uphel d by this Court.

The foll owi ng observations of Constitution Bench in

Hi ngi r - Rampur Coal Co. squarely apply to SADA Act and SADA
Rul es for uphol ding their constitutional validity -
. in pith and substance the inpugned Act

is concerned with the devel opment of the

m ning areas notified under it. The Central

Act, on the other hand, deals nore directly

with the control of all industries including of

course the industry of coal."

"The functions of the Devel opnent. Councils
constituted under this Act prescribed by
Section 6(4) bring out the real purpose and
object of the Act. It is to increase the
efficiency of productivity in the schedul ed

i ndustry or group of schedul ed industries, to
i nprove or develop the service that such

i ndustry or group of industries renders or could
render to the community, or to enable such

i ndustry or group of industries to render such
service nore economcally.”

. the object of the (Central) Act is to
regul ate the schedul ed industries with a view
to i nmprovenent and devel opnent of the

service that they may render to the society,

and thus assist the solution of the |arger
probl em of national econony. It is difficult to
hold that the field covered by the declaration
nmade by Section 2 of this Act, considered in

the light of its several provisions, is the same
as the field covered by the inmpugned Act.

That being so, it cannot be said that as a result
of Entry 52 read with Act LXV of 1951 the vires
of the inmpugned Act can be successfully
chal | enged. "

"Qur conclusion, therefore, is that the .
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i mpugned Act is relatable to Entries 234 and

66 in List Il of the Seventh Schedule, and its
validity is not inpaired or affected by Entries
52 and 54 in List | read with Act LXV of 1951
and Act LIIl of 1948 respectively."

As stated earlier also, the inpugned cess can be justified
as fee as well. The termcess is comonly enployed to connote
atax with a purpose or a tax allocated to a particular thing.
However, it al so means an assessment or |evy. Depending on
the context and purpose of |levy, cess may not be a tax; it may

be a fee or fee as well. It is not necessary that the services
rendered fromout of the fee collected should be directly in
proportion with the amount of fee collected. It is equally not

necessary that the services rendered by the fee collected should
remai n confined tothe persons fromwhomthe fee has been
col l ected. Availability of indirect benefit and a general nexus
bet ween t he persons-bearing the burden of |evy of fee and the
servi ces rendered out of the fee collected is enough to uphold
the validity of the fee charged.” The |levy of the inmpugned cess
can equal ly be upheld by reference to Entry 66 read with Entry 5
of Schedule 11

Royalty is/not a tax. The inpugned cess by no stretch of
i magi nati on can be called a tax on tax. ~ The i nmpugned | evy al so
does not have the effect of increasing the royalty. Sinply
because the royalty is levied by reference to the quantity of the
m neral s produced and the inpugned cess too is quantified by
taking into consideration the sane quantity of the mnera
produced, the latter does not becone royalty. The former is the
rent of the land on which the mne is situated or the price of the
privilege of winning the mnerals fromthe land parted by the
government in favour of the mining lessee. The cess is a |levy on
mneral rights with inpact on the |land and quantified by
reference to the quantum of mnerals produced. The distinction
though fine, yet exists and is perceptible.

In our opinion Ram Dhani Singh Vs. Collector,
Sonbhadra & Ors. - AIR 2001 All. 5 has been correctly
deci ded. We uphold and affirmthe sane.
End Result

C. A Nos.1532-33 of 1993 (Coal Matters) are allowed. The
decision by Calcutta H gh Court [Kesoram Industries Ltd. (Textile
Division) Vs. Coal India Ltd. - AIR 1993 Calcutta 78] is set aside.
The wit petitions filed in the H gh Court of Cal cutta shall stand
di smi ssed.

Leave granted in SLP (C) Nos. 3986 of 1993, 11596 and
17549 of 1994.

C. A NOS..... i of 2004/ (Anmbuj a Cenent Ltd.
& Anr. Vs. State of West Bengal & Os.) and C A “Nos. 3518-
3519, 5149-54 of 1992, C A No.2350 of 1993, C. A No.7614 of
1994 (Coal Matters) are directed to be disnissed.

WP.(C Nos.262 of 1997 (Tea matters) WP.(C) Nos.515
641, 642 of 1997, WP.(C Nos.347, 360 of 2000, WP.(Q
Nos. 50, 553 of 2000, WP.(C) Nos.207, 288,389 of 2001 and
WP.(C) No.81 of 2003 are directed to be dism ssed.

WP.(C No.247 of 1995 and WP.(C) No.412 of 1995
(Brick Earth Matters) are directed to be di sm ssed.
C. A. Nos. 5027 of 2000, C. A Nos.6643, 6644, 6645, 6646,
6647, 6648, 6649, 6650, 6894 of 2000 and C. A No.1077 of 2001
(Mnor Mneral Matters) are disnmissed. The decision by the
Al'l ahabad Hi gh Court (Ram Dhani Singh Vs. Collector,
Sonbhadra & Ors. - AIR 2001 All ahabad 5) is affirned.
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It would be useful to notice a few other relevant provisions
of the SADA Act. The Act provides for the establishnent of
Speci al Area Devel opnent Authorities for the planned
devel opnent of certain areas of Uttar Pardesh and for natters
ancillary thereto. The State CGovernment, when it is of the
opi nion that any area of special importance in the State needs to
be devel oped in a planned nmanner, nmay, under Section 3 by
issuing a notification, declare such area to be a specia
devel opnent area. On such declaration the area is to be
admi ni stered by the Special Area Devel opment Authority. The
functions and the powers of the Authority have been enunerated
under Sections 6 and 7 as under
"6. Functions of the Authority : - The
functions of the Special Area Devel opnent
Aut hority shall be -

(i) to promote and secure devel opnent in
a planned manner of the specia

devel opnent area for which it has

been constituted;

(ii) to prepare devel opnent plan for the
speci al devel opnment. area;

(iii) to inplenent the devel opment plan
after its approval by the State
Gover nment ;

(iv) for the purpose of inplenmentation of
the plan, to acquire, hold, develop
manage and di spose of |and and ot her

property;

(v) to carry out building, engineering,
m ni ng operations and ot her

operations and other construction
activity;

(vi) to execute works in connection with
the supply of water and electricity and

to provide such utilities and anenities

as water, electricity, drainage and the
like;

(vii) to dispose of sewage and to provide
and mai ntain other services and
anenities;

(vii) to provide for the municipa
managenent of the special

devel opnent area in the sane
manner as is done by Nagar
Mahapal i ka under the Uttar Pradesh
Nagar Mahapal i ka Adhi ni yam 1959;

(ix) to otherwise performall such
functions as are necessary or
expedi ent for the purpose of the
pl anned devel opnent of the specia
devel opnent area and for purposes
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i nci dental thereto;

Provi ded that the functions specified
in Clauses (viii) and (ix) shall not be
performed unl ess so required by the
State Covernnent."

"7. Powers of the Authority.- The Specia
Area Devel opnent Authority shall. -

(a) for the purpose of municipa

adm ni stration have the powers which
a Nagar Mahapal i ka has under the
Uttar Pradesh Nagar, Mahapalika
Adhi ni yam 1959;

(b) for the purpose of taxation have the
powers which a Nagar Mahapal i ka has
inrelation to a city under the Utar
Pradesh Nagar Mahapal i ka Adhini yam
1959."

Under Section 18, all the noney received by the Authority

by way of cess have to be deposited in a fund which fund shal
be applied towards neeting the expenses to be incurred by the
Authority in the adninistration of the Act and for no other
pur pose.

On behal f of the petitioners reliance was placed on Entries
53 and 54 of List | (Union List) of the Seventh Schedule to the
Constitution for the purpose of submitting that the regul ation
and devel opment of mines and minerals was within the
| egi sl ati ve conpetence of the Parlianment which reads as under
"List I - Union List.
Entry No.53. Regul ation and devel opment of
oilfields and mineral oil resources; petroleum
and petrol eum products; other |iquids and
subst ances declared by Parlianent by law to
be dangerously inflamrmabl e.

Entry No.54. Regul ation of mnes and m nerals
devel opnent to the extent to which such
regul ati on and devel opnent under the contro
of the Union is declared by Parlianent by |aw
to be expedient in the public interest."

On behal f of the State Governnent reliance was placed on
Entries 5, 49, 50 and 66 of List Il (State List) of the Seventh
Schedul e to the Constitution which reads as under

"List Il - State List

Entry No.5. Local government, that is to say,

the Constitution and powers of rmunicipa

corporations, inprovenent trust district

boards, mining settlenent authorities and

other local authorities for the purpose of |oca

sel f-government or village administration

Entry No.49. Taxes on | ands and buil di ngs.
Entry No.50. Taxes on mineral rights subject to
any limtations inposed by Parlianent by |aw
relating to mneral devel opnent.

www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 431 $6ge 69 of 73

Entry No.66. Fees in respect of any of the
matters in this List, but not including fees
taken in any Court."

Havi ng noticed the relevant entries and the statutory
provi sions as contained in the Act and the Rules, we may
proceed to examine what the term’cess’ neans. Straightway
we refer to the decision of this Court in Kunwar Ram Nath and
O's. Vs. The Minicipal Board, Pilibhit - (1983) 3 SCC 357,
wherein placing reliance on the Constitution Bench in The
Hi ngi r- Rampur Coal Co., Ltd. and Ors. Vs. The State of
Orissa and others - AIR 1961 SC 459, it was held that a ’'cess’
may either be a tax or fee.. Wiere a 'cess’ in a given context is a
tax or a fee depends upon the purpose for which it is levied. The
primary object and the essential purposes of the |levy nmust be
di stingui shed fromits ultimte or incidental results or
consequences. Between a tax and a fee there is not generate
di fference as both are conpul sory exertion of noney by public
authoriti'es. However, a tax-is inposed for public purposes and
is not, and need not be supported by any consideration of
service rendered in return; on the other hand, a fee is |evied
essentially for purposes rendered and as such there is an
el ement of quid pro-quo between the person who pays the fee
and the public authority which inmposes it.  The tax recovered
goes into the consolidated fund which is utilize for all public
pur poses whereas a cess |evied by way of fee does not becone a
part of the consolidated fund; it is earnmarked and set apart for
the purposes of services for which it is levied.. This conceptua
di stinction between the tax and the fee is to be kept in view but
the fact remains that the scheme of the several entries in the
three Lists enpowers the appropriate |egislatures to |evy taxes
and al so enpowers specifically the same |legislature to |levy fees
in respect of the matters covered in the'said Lists. It is the fees
taken in any court which only has been treated as a distinct
Head. Once we find the inpugned cess within the |egislative
conpetence of the State Legislature, it would not be of nuch
consequence whether it is in the nature of tax or fee. By a
separate judgnment pronounced today in ............... we have set
out and dealt with in franming details several principles of
interpretation of entries contained in the three Lists of the
Seventh Schedule to the Constitution and the powers exercisable
by the Union and the States particularly in relation with the | aws
dealing with taxes. Those principles nmay be kept in view and we
do not propose to repeat and restate those principles here.

tagged with the said C. A Nos.1532-33/93 and others. These
appeal s were heard along with the said appeals, as directed and
listed. However, we are disposing of the present appeals by a
separate judgrment as the facts of the case are little different

t hough the principles of | aw governing the decision -wuld al nost
be the same. A reference to the said decision delivered by us is,
therefore, necessary.

Para as deleted by HL in the draft
(kept for safe side for the tine-being)

Provi ded that when in the coal -bearing
land referred to in clause (b), there is no
production of coal for nore than two
consecutive years, such |land shall be
liable for levy of cess in respect of any
year imredi ately succeeding the said
two consecutive years in accordance with
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cl ause (a):

Provi ded further that where no dispatch

of minerals or materials is nade during a
peri od of nore than two consecutive

years fromthe mneral -bearing | and or
quarry as referred to in clause (c), such
land or quarry shall be liable for |evy of
cess in respect of any year imediately
succeedi ng the said two consecutive

years in accordance with cl ause(a)."

How t he abovesaid error has resulted into shaping the
devel opnent of case |aw needs to be noted and dealt with. In
State of MP. Vs. Mahal axmi Fabric MIls Ltd. and Os. -

1995 Suppl. (1) SCC 642 what was put in issue was the
enhancenent of royalty by the Central Governnent in exercise

of the power conferred by Section 9(3) of the MVRD Act. Based
on the decision of India Cement cess on coal levied by State

| egi sl ation was struck down by this Curt in the case of Oissa
cement. The State Governnents were starved for revenue and
therefore the Central Government stepped in to revise upwards
the rates of royalty to augment the revenue of the States. In
exercise of its power under Section 9(3) the Central Governnent
i ncreased the rates of royalty. The cealing for enhancenent of
rates of royalty was renoved by anending Section 9(3). The
vires of the provision were put in-issue. A bench of three

| earned Judges of this Court decided Mahal axm Fabric MIIs
Ltd. and Ors.’s case (supra).

P. Kannadasan Vs. TI SCO

Qur dealing with the avail abl e deci si ons nay not be
conpl ete unl ess we make a reference to P. Kannadasan & O's.
Vs. State of T.N. & Os., (1996) 5 SCC 670 and District
Mning Oficer & Ors. Vs. Tata lron and Steel Co. & Anr.
(2001) 7 SCC 358, the latter being a three-Judge Bench deci sion
whi ch has over-ruled the former being a decision by two-Judge
Bench. At the very outset we make it clear that the question
whi ch arose for decision in the said two deci si ons does not
directly arise for decision in the cases before us. However, it
beconmes necessary to deal with a few principles of constitutiona
significance dealt with therein by the two Benches in so far as
rel evant for our purpose. W are not maki ng any detailed
statenment of facts and the contentions advanced as it is not
necessary and if necessary the reference can be had to the | aw
reports of the two deci sions.

Levy of a local cess at the rate of 45 p. on every rupee of
| and revenue payable to the governnent in respect of any |and
| evied by Section 115 of the Tami| Nadu Panchayat Act 1958 was
declared ultra vires the constitution in India Cenent.  Foll ow ng
the said decision Orissa Cenent declared i nconpetent the
identical |evies inposed by the States of Oissa, Bihar and
Madhya Pradesh through State | egislations. These two decisions
had a serious inpact on the revenue of several State
governments. The Parlianment stepped in coming to the rescue
of the State governments. Initially the President of India
promul gated Cess and Ot her Taxes on Mnerals (Validation)
Ordi nance 1992 on 15.2.1992, which was recogni zed by Act
No. 16 of 1992 w.e.f. 4.4.1992. The ordi nance and the Centra
Act both are brief legislations consisting of three sections nerely
the purpose whereof has been to provide constitutionally valid
base for the sustainability of the cess for the period for which the
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State legislations had remained in operation until struck down by
India Cenent and Orissa Cement. |In substance, the two

decisions referred to herei nabove which led to the promul gation
of the ordinance and the enactnent of the central |egislation had
struck down the State |egislations by form ng an opinion that the
field of |egislation having been appropriated to the Union of
India, the States were not conpetent to enact the laws. The

ordi nance and the Act renoved the infirmty and altered the

bases of legislations. India Cenment and Orissa Cenent both

have held that the State |egislations would have been
constitutionally valid if the subject nmatter thereof would have
been enacted by the Parlianent and that was made

good by promul gation of ordi nance and the Act. Thus, it is not
correct to say that the ordinance and the Act had the effect of
nul lifying the judgnments of the Courts; rather they adopted the
devi se of curing the defect as pointed out by this Court by
renovi ng the flawed foundati on and substituting the
constitutionally valid bases for the validity of the same

| egi sl ati on. The other constitutionally valid devise of |egislation
by i ncorporation was adopted by the Parlianment. The Centra

Act did not re-enact of the contents of the struck down State

| egislations in the Central Act and instead couched the Centra
Act in such | anguage which has effect of all the rel evant

provi sions of the scheduled State |egislations being individually
and specifically enacted by Parlianment as bei ng necessarily read
form ng part of the contents thereof and havi ng been enacted

with retrospective effect by the Parliament.  the existence of
constitutional power vesting in the Parlianment to enact tax |aws
havi ng retrospective operation cannot be denied and was not

deni ed. The subm ssion that the Central Act was only a piece of
temporary legislation having alimted life to live was rejected
and it was held that the Act, ever since the date of its

enact ment, becane operative and woul d continue to remain in

force until the Parliament chose to repeal it.

The constitutional validity of the same Cess Validation Act
cane to be exam ned once again in TISCO case wherein the
Bench of three | earned Judges examned the issue fromthe point
of view of its applicability in the State of Bihar. A perusal of the
judgrment of this Court in TlISCO case shows that the Court has
proceeded on certain prem ses which, with respect, we find
difficult to sustain. The Court held that the Parlianment never re-
enacted the el even Acts nmentioned in the Schedul e, but nerely
provi ded the | egislative conpetence for those provisions-in those
Acts which related to cesses or taxes on mnerals; that the
Val idation Act nerely had the effect of validating the collections
al ready made so that the States shall not be burdened with the
liability of refunding the anpbunt already collected under void | aw
but the Validation Act cannot be construed to have conferred a
right to make levy and collection of cesses or taxes on mnerals
whi ch were collectable upto 4.4.1991; and that the Validation
Act was a piece of tenporary |egislation which did not expressly
conferred a right to levy and collect the cess for any period
subsequent to 4.4.1991. Suffice it to say that all the three
reasoni ngs, in our hunble opinion and with respect to the
| ear ned Judges deciding the case, suffer fromin-built fallacy.
Firstly, it is not necessary to exani ne whether the Central Act is
a tenporary or permanent |egislation. The correct approach
shoul d have been to exam ne the inpact and effect of the
validating Act. Does it give rise to any substantive rights and
obligations? |If yes, the rights and obligations created thereby
woul d continue to survive till satisfied. The |anguage of the
validating Act did not create any distinction between the right of
the States to retain the anbunt of cesses already realised and
the right of the States to collect the cesses whi ch having been
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val idated were yet to be collected. The text of the validating Act
has been reproduced in P. Kannadasan case. It is significant

to note that TISCO has not struck down the Validation Act as
constitutionally invalid; in spite of upholding the constitutiona
validity of the Act as was done by Patna Hi gh Court in the

j udgrent inpugned before this Court; all that this Court has

done is to construe the effect of the Validation Act by expressing
an opinion that the anmpunt collected by the States was not |iable
to be refunded though fresh notices for collection and | evy of
dues in respect of liability accrued till 4.4.1991 could not be
count enanced upon an interpretation of provisions of the
Validation Act. W find it difficult to countenance the view
taken. Once the Validation Act has been held to be
constitutionally valid not only the action already taken
thereunder but also the action subsequently taken for enforcing
the rights and obligations-incurred prior to the coming into force
of the Act by operation of those | aws which were validated would
be constitutionally valid on the | anguage of the Validation Act.
The States were enforcing the liabilities validly incurred by the
persons liable to cesses on behalf of the central government as
the schene of the MVDR Act 1957 is. ~There is nothing |like

del i berate and consci ence om ssion of the saving clause by the
Parliament in the Validation Act. The authority of law in the
States to raise demand and make col |l ection of cess and tax on

m neral s under the /validated provisions of the State laws clearly
and necessarily follows. |n our opinion, P. Kannadasan was
correctly decided. Tata Iron and Steel Co. does not |ay down

the correct |aw

The upshot of the above discussion is that |evy of cess is held to
be valid. The Wst Bengal Prinmary Education Act, 1973 and West
Bengal Rural Enployment and Production Act, 1976, as anmended by
the West Bengal Taxation Laws (Anendrment) Act, 1992, with effect
from1.4.1992 are held intra vires the Constitution. ’Land has
been classified into three categories, i.e. coal bearing |and,

m neral bearing | and (other than coal bearing |and) or quarry, and
| and other than the said two. The classification into three
categories is by reference to the character, quality and
productivity of the land, i.e. what the |land is capable of
delivering. The three categories of land are well defined
classifications. The classification serves the purpose sought to
be achieved, that is, by levying cess at different rates
consistently with the value of the land, determ nable by the
quality and nature of productivity offered by the land. Wuat is
won fromthe [and and what it delivers, is capable of being
assessed, in ternms of nmoney, by finding out the quantity of coa

or mineral or material extracted and di spatched. The period of
non- production qualifies for concession. The mechani smfor
assessnment of val ue of |and cannot be determ native or decisive of
the nature and character of tax which essentially remains a cess
on land. The inpugned cess successfully w thstands the test of
constitutional validity on the principles |laid down in Goodricke.
I ndia Cenent and Ori ssa Cenent do not apply.

C. A Nos. 1532-33 of 1993 - The State of Wst Benga

Vs. Kesoram Industries Ltd. and Os., are allowed. The

i mpugned judgnent of the High Court is set aside. The writ
petitions filed in the H gh Court by the respondents are directed
to be di sm ssed.

WP.(C No.262 of 1997 - The Terai Indian Planters’
Association & Anr. Vs. The State of West Bengal and
Os., is devoid of any nerit. The challenge, led to the
constitutional validity of levy of cess on tea estates, nust be
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repelled in the Iight of the decision of this Court in Goodricke's
case (supra) which we have held as |aying down the correct
position of law. The abovesaid wit petition is dism ssed.
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