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These four appeals by special |eave have been preferred by
the revenue inpugning the comobn judgnent and order of the
H gh Court of Madhya Pradesh at Jabal pur dated July 9, 1996 in
M C. C. Nos. 368 - 369 of 1993 and M sc. Petition Nos. 2750 of
1984 and 3773 of 1987.

The question that arises for consideration in these appeals is
whet her on the facts and in the circunstances of the case the
respondents are entitled to the refund of inconme-tax paid by them
by way of advance tax and sel f-assessment tax in the event of
assessnent framed being nullified by the Tribunal on the ground of
jurisdiction and there being no possibility of fram ng a fresh
assessment. The High Court by its common judgnent and order
has answered the question in the affirmative rejecting the
subm ssi on of the departnent that the refund nust be limted to
i ncome-tax paid pursuant to order of assessment, other than
i ncome tax paid by way of advance tax and sel f-assessment tax.

The facts of the case, in so far as they are relevant for the
di sposal of these appeals, are not in dispute. The respondents
herein are the assessees and the assessnent year in question‘is
1976-1977. The assessnments were franmed by the I nconme Tax
Oficer on August 23, 1980 under section 143(3) read with section
144B of the Income-Tax Act (hereinafter referred to as "the Act’)
agai nst which the assessees went in appeal to the Conm ssioner
(Appeal s). The appel |l ate Conmi ssioner by his order dated
February 3, 1981 partly allowed the appeal on other points but
rejected the contention urged on behalf of the assessees that the
assessnments nade by the Incone Tax Oficer Indore were w thout
jurisdiction. The assessees went up in appeal before the Incone
Tax Appellate Tribunal. Their appeals were all owed by the
Tribunal by its order dated January 14, 1984 which-held that the
assessment orders passed by the I.T.O (SIO-1, Indore on August
23, 1980 were ab initio void on the ground that I.A C. Assessnent
I ndore had no jurisdiction to deal with the pendi ng reference under
section 144(N)(i) of the Act and to issue directions to the |Incone
Tax Oficer (SIC-1, Indore under section 144B of the Act.

The revenue sought a reference to the H gh Court which was
refused, but by order dated April 21, 1989 the Hi gh Court directed
the Tribunal to refer the questions of law in both references for its
decision. Accordingly the Tribunal franmed the questions of |aw
and referred the matter to the High Court for its opinion. The said
reference is still pending before the High Court.

In the meantine the assessees filed applications before the .
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Assessing Officer for refund of the tax paid pursuant to the
Tribunal’s order dated January 14, 1984. The Inconme Tax O ficer
by his letter dated August 13, 1984 informed the assessees that the
refund may be given for taxes paid on regular assessnents which
have since been annulled excluding tax paid in advance and on self
assessnments. The second application for refund of tax was al so not
granted and the Incone Tax Officer by his order dated August
21,1987 informed the assessees that the refund has been wi thheld
till the reference application filed in the case of Ms. Shelly
Products Bhopal is decided by the Hi gh Court. Appeals were
preferred to the Appellate Conm ssioner, which were allowed by
orders dated February 3, 1981 and the Income Tax O ficer was
directed to refund to the assessees the advance tax and self
assessment tax also. The Tribunal on appeal affirned the order of
the Appell ate Conmi ssioner, but at the instance of the revenue
franed the foll owi ng question of |aw for decision of the High

Court :-

"Whet her ‘'on"the facts and inthe circunstances
of the case the | TAT was justified in directing
the Assessing Oficer to refund the tax with
interest paid by the assessees on the incone
returned.”

The two references were nunbered as M C C. Nos. 368-369
of 1993 which were heard by the High Court alongwith M sc.
Petition Nos. 2750 of 1984 and 3773 of 1987 chall engi ng the
orders passed by the lncome Tax O ficer refusing to refund the tax
as prayed for by orders dated August 13, 1984 and August 21
1987. Al these four matters were di sposed of by the H gh Court
by a comon judgnment which is inpugned in these appeals.

The High Court has answered the reference in the
affirmative and in favour of the assessees. The revenue has,
therefore, challenged the correctness of the decision of the Hi gh
Court.

Two mai n subni ssions have been advanced before us on
behal f of the revenue. Firstly it was contended that when an order
of assessnent is set aside or annulled and no further assessnent
can be nade, the assessee would be entitled only to the anpbunt of
tax paid consequent to final assessnment, and not the tax paid by
hi m by way of advance tax or self-assessnent tax.” This is on the
prem se that the tax paid by the assessee under these two heads are
paid by the assessee admtting his liability in |law to pay the tax.
Secondly it was contended, the amendment of section 240 with
effect from April 1, 1989 by addition of proviso (b) is declaratory
of the law, and will apply to the assessnents in question. The
assessees are, therefore, not justified in contending that only with
effect fromthe date on which the | aw was anended, the
departrment is entitled to retain the tax paid by way of self
assessment or advance tax. On the other hand the assessees
supported the judgnent of the High Court and contended that even
the tax paid by way of advance tax or self-assessnent tax becone
refundable if the revenue authorities failed to pass an order of
assessment as required by law. On the failure of the authorities to
pass an assessnent order no income is chargeable to tax in the year
in question. The revenue has, therefore, no right to retain even the
tax deposited by the assessee by way of advance tax or self-
assessnent tax. Such retention or collection of income-tax is
unaut hori zed and in the teeth of Article 265 of the Constitution

In the inpugned judgnment the H gh Court has taken the .
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view t hat under the schene of the Income Tax Act the amount of

tax is recoverabl e under section 156 by way of demand only when

the liability of tax has been assessed by the conpetent authority. |If
the assessment has been nade and any ampunt has been found to

be due fromthe assessee, then alone the | aw confers a power on

the assessing authority to recover the same. It is only after the
assessment has been nade in accordance with the provisions laid
down in the Act, then and then alone, the liability to recover tax
arises. Thus once the order of assessnent is quashed, there
remains no alternative for the assessing authority but to return the
amount of tax or any self assessment tax paid by the assessee
because the first and forenost condition for recovery of the anpunt
is that there should be an assessment and an anount of tax due

agai nst the assessee under the provisions of the Act. The recovery
of tax or retention of any anount of tax paid by the assessee
becones unaut horized in the absence of an order of assessment.

The nmere fact that the assessee . is obliged under the lawto file
return and pay advance tax or self-assessment tax, makes no

di fference, and only after a proper assessnment is franmed, he may be
assessed tothe liability of tax. The H gh Court did not agree with
the view expressed by a Full Bench of the Gujarat H gh Court in
Saurashtra Cenent and Chenical Industries Ltd. Vs. |nconme Tax
Oficer : [1992] 194 I'TR 659 which held that there was no warrant
for holding that the entire anount of incone-tax which is properly
chargeabl e under the Act and is collected by the departnent in
accordance with the provisions of the Act should be refunded on

the failure to make a regul ar assessnent. The H gh Court agreed
with the view expressed by the Madhya Pradesh H gh Court in

Gul abchand Mtilal wvs. C1.T.  [1994] 205 I TR 62 and R Gopa
Ramarayan vs. Third lncome Tax O ficer :-[1980] 126 | TR 369

in which a Single Judge of the Karnataka H gh Court took the
contrary view. The Hi gh Court also agreed with the principle laid
down by the Punjab and Haryana Hi gh Court in Deep Chand Jain

vs. |.T.0 : [1984] 145 I TR 676.

The High Court was further of the view that the amendnent
to section 240 by the Direct Tax Laws (Amendnent) Act, 1987
with effect from April 1, 1989 which introduced the proviso, has
brought about a change in the |egal position, but the provisois
applicable only with effect from April 1, 1989 and woul d not
apply to the assessments in question.

We nay at the threshold observe that in the reported
deci si ons the assessees have | aid considerabl e enmphasis on Article
265 of the Constitution of India which provides that no tax shall be
l evied or collected except by authority of l'aw. The argunents
advanced before the H gh Courts proceed on the premi se that the
tax paid by way of advance tax or self-assessnent tax acquires the
character of incone tax only after an order of assessment is made
in accordance with the provisions of the Incone Tax Act. As a
corollary, if no order of assessment is made in accordance with the
provi sions of the Act, the retention of the tax paid shall be in
breach of the provisions of Article 265 of the Constitution of India.

Bef ore considering the authorities cited at the Bar it may be
useful to notice the relevant provisions of the I ncone Tax Act
whi ch have a bearing on the question which falls for consideration
Section 4 of the Act, as it stood during the rel evant peri od,
provided as follows : -

"4, (1) Were any Central Act enacts that
i ncome-tax shall be charged for any assessnent
year at any rate or rates, income-tax at that rate
or those rates shall be charged for that year in
accordance with, and subject to the provisions
www.taxcode.in
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of, this Act in respect of the total incone of the
previ ous year or previous years, as the case
may be, of every person :

Provi ded that where by virtue of any
provision of this Act incone-tax is to be
charged in respect of the incone of a period
ot her than the previous year, incone-tax shal
be charged accordingly.

(2) In respect of income chargeabl e under
sub-section (1), income-tax shall be deducted at
the source or paid in advance, where it is so
deducti bl e or payabl e under any provision of
this Act."

Sub-section (2) of section 4 in terns provides for paynent
of tax'|in advance or deduction of tax at source as provi ded under
the Act. ' For the deduction of tax at source and paynent of tax in
advance, the relevant provisionis section 190. It provides that
notw t hst andi ng that the regular assessnent in respect of any
income is to be made in a later assessnent year, the tax on such
i ncone shall be payabl e by deduction at source or by advance
paynment, as the case may be, in accordance with the provisions of
Chapter XVIlI. This i's without prejudice to the charge of tax on
such income under the provisions of sub-section (1) of section 4.
Section 192 enjoins on any person responsi bl e for paying any
i ncone chargeabl e under the head "Sal ari es" to deduct incone tax
on the ampbunt payabl e at the average rate of “incone tax at the tine
of maki ng paynent. Section 199 provi des that any deduction
nmade in accordance with the provisions of sections 192 to 194 and
ot her sections nentioned therein and paid to the Centra
CGovernment shall be treated as paynent of tax on behalf of the
person from whose incone the deduction was nade and credit
shall be given to himfor the anmount so deduct ed. Section 202
clarifies that the power to | evy tax under the aforesaid sections is
wi t hout prejudice to any other node of recovery. Under section
205 where tax is deductible at the source, the assessee shall not be
call ed upon to pay the tax hinmself to the extent to which tax has
been deducted from his income.

Under section 207 tax is payable in advance in accordance
with the provisions of section 208 to 219 except in the cases of
i ncomes specified therein. Such advance tax is payable during the
financial year in accordance with the provisions of section 208.
Section 209 and 210 provide for computation of advance tax and
for paynent of advance tax by the assessee. Section 211
prescribes the instal mnents of advance tax and the due dates.

The aforesaid provisions, therefore, clearly spell out the
schene of the Act which provides for deduction of tax at source
and advance paynent of tax. On such deduction or deposit of tax
credit is given to the assessee for the anmbunt so deducted or paid
as advance tax.

Section 139 of the Act nandates every person to furnish a
return of the total income during the previous year if the incone is
chargeable to tax. Section 140A provides for self-assessment and
| ays down that any tax payable on the basis of any return required
to be furnished under section 139 or section 148, after taking into
account the amount of tax, if any, already paid, shall be paid by the
assessee together with interest payable under any provision of the
Act for any delay in furnishing return or for any default or delay in
paynment of advance tax. Thus an assessee who has defaulted or
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del ayed paynment of advance tax or the instal mnent of advance tax,
is liable to pay interest. The provisions of the Act, therefore, cast
an obligation on the assessee to pay the advance tax by making the
deposits in instalments as required by the provisions of the Act,
and after taking into account the tax paid in advance, to pay the
bal ance of the tax and interest, if any payable, while filing the
return of incone. Simlar is the provision wth regard to the

i ncone tax deducted at source. It cannot, therefore, be contended
that the deposit of advance tax or deduction of inconme tax at
soruce is not authorised by law in view of the clear nandatory
provisions of the Act. The question is whether the charge itself
fails if there is no conmputation of total income by the assessing
of ficer and whet her as a consequence thereof the tax paid as
advance tax or self-assessnent tax or tax deducted at source,
cannot be retained by the departnment w thout violating the

provi sions of Article 265 of the Constitution of India.

We shall first refer to the judgnent of the Full Bench of

Guj arat H'gh Court in Saurashtra Cenment and Chem cal |ndustries

Ltd. (supra). In that case also it was argued on behal f of the
assessee that the liability to pay the tax did not crystallize nor was
it quantified unless a regul ar assessment was nmade under the Act.
Payment by way of advance tax, tax deducted at source and tax

pai d by way of self-assessnent were ad hoc paynments to be

adjusted ultimately when the regul ar assessnent was nade under

section 143. Even though a liability to tax arises under section 4 of
the Act, no liability to pay the tax arises until the regular
assessment is made. If regular assessment is not possible for any
reason, the charge itself would fail since the tax payable cannot be
guantified or determned and consequently no recovery can be

nmade. Any retention of such amount collected towards the tax,

whi ch could not be ultimately determ ned, woul'd violate the
provisions of Article 265 of the Constitution of India since such a
recovery woul d beconme a | evy and coll ection of tax wi thout the
authority of law. On this reasoning, it was argued that the entire
amount so col |l ected nust be refunded.

The Full Bench of the Gujarat High Court after a detailed
consi deration of the provisions of the Act held that i'n view of the
el aborate provisions made in the Act for deduction of tax at source
and advance paynent of tax, it could not be said that the tax has
been | evied and collected w thout authority of lTaw and in violation
of Article 265 of the Constitution of India whether it is deducted or
paid in accordance with the provisions of the Act. ~These
provi sions eloquently indicate that the liability to pay tax is not
dependent on the regul ar assessnent being made by the assessing
of ficer, and where returns are filed under section 139 on the basis
of which tax is payable, the assessee is nmade |iable to pay such tax
together with interest payable for any delay in furnishing the return
or any default or delay in paynent of advance tax. After referring
to section 234B pertaining to interest for default “in paynent of
advance tax and nore particularly to Explanation 1, it observed :-
"I't would, thus, be clear that, not only the
l[iability to be subjected to tax arises under the
charging section 4, but the liability to pay tax
al so arises i mediately on determ nation of the
rates of taxes with effect fromthe date on
whi ch such rates are nade applicable and the
liability to pay crystallizes in the context of
such rates when the total inconme is computed in
accordance with the provisions of the Act. On
filing of the return under section 139, wherein
such total income is indicated, section 140A,
providing for self-assessnment, cones into
operation and it becomes obligatory on the part
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of the assessee to discharge his liability which
has arisen to pay the tax together with the
interest that nmay be payable for late furnishing
of returns. The tax payable on the basis of the
returns filed by the assessee is treated as
"assessed tax". It is not at all made dependent
on any regul ar assessnent bei ng made though

in the event of regular assessnment, the anount
pai d under sub-section (1) of section 140A is
deenmed to have been paid towards the regul ar
assessment. Therefore, by no stretch of

i magi nati on, can the tax paid and coll ected
under section 140A be described as a nere ad

hoc or interimpaynent which can be said to

fail in the absence of a regular assessnent, as
was sought to be contended on behal f of the
petitioners".

I't further held that when the assessee files his return under
section 139 and pays tax under section 140A by way of self-
assessment cl aining all omance of the advance tax or tax deducted
at source in the amount of tax payable according to him there is
clear adm ssion of the liability that has arisen under the Act to pay
the tax on the total incone as is conmputed by the assessee and duly
quantified in the return. The procedure of assessment by the
Income-tax OFficer is essentially to check the conputation of tota
i ncome done by the assessee. Therefore the acceptance of the
proposition canvassed by the assessee woul d produce a startling
result where though, according to the assessee, he is liable to pay
the tax as per the return filed by himand has in fact paid the tax in
accordance with the provisions of section 140A of the Act and the
Assessing Officer did not find it necessary to assess the tota
i ncome since he may have accepted the return on expiry of the
peri od during which the regular assessment is required to be made,
the entire tax anpbunt, admittedly payabl e under the Act would be
required to be refunded. The schenme of the Act clearly indicates
that the liability to pay inconme tax chargeabl e under section 4(1) of
the Act does not depend upon the assessnent being nade by the
I ncome-tax O ficer but depends on the enactnment by any Centra
Act prescribing rate or rates for any assessment year. Thus, as
soon as the rates are prescribed by the appropriate |egislation, the
liability to pay tax arises on the total income whichis to be
conputed by the assessee in accordance with the provisions of the
Act. By the process of self-assessnment, the assessee is required to
pay tax on the basis of his return and such tax is treated as assessed
tax. Therefore, until it is disturbed by any further regul ar
assessnment, it remains as tax |evied and collected in accordance
with law. Having considered all aspects of the matter the Ful
Bench concl uded : -

"We are, therefore, of the viewthat, on failure
of a regul ar assessment being made within the
time prescribed or in the event of annul nent of
the assessnent order pursuant to which any
further demand is required to be nade under
section 156, no consequence of refund of the
entire tax collected according to the tota
i ncome shown in the returns filed by the
assessee can ensue and such tax which is
collected on the basis of the return filed by the
assessee remains a valid and |l egal recovery in
accordance with the provisions of the said Act
and there is no question of any violation of
Article 265 of the Constitution of India in
www.taxcode.in
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respect of the tax so recovered on the basis of
the total income shown by the assessee in his
return.”

So far as the anendnment to section 240 is concerned, the
Ful | Bench of Gujarat Hi gh Court rejected the contention of the
assessee that the proviso to section 240 brought in by way of
amendnment coul d not be given retrospective effect. It was held that
section 240 even as it stood before the addition of the proviso,
made the refund of any ampunt beconing due as a result of an
order passed in appeal or other proceedi ng under the Act subject to
other provisions in the Act. There is no indication in section 240
as it stood prior to the addition of the proviso that the entire
amount of tax which was properly chargeabl e under the Act was
required to be refunded. Clearly, therefore, the provision
contained in clause (b) of the proviso to section 240 only nakes
explicit what was always inplicit, nanmely, to refund the amount
whi ch exceeded the tax which was properly chargeabl e under the
Act. In'sumand effect it was held that clause (b) of the proviso to
section 240 which was brought in by anendnment with effect from
April 1, 1989 was only clarificatory of the |aw.

W may at this stage observe that clause (a) of the aforesaid
provi so has been held to be clarificatory by this Court in
Conmi ssi oner of Incone-Tax vs. Chittoor Electric Supply
Corporation and another : [1995] 212 ITR 404 (S.C.).

A |l earned Judge of the Madhya Pradesh High Court in
Chandra Mohan vs. Union of India and others: [2000] 241 ITR
484 foll owed the principle laid down by the Full Bench of Qujarat
Hi gh Court in Saurashtra Cenent and Chenical I ndustries Ltd.
(supra) and held that the assessee having filed his return and paid
the taxes, even if no order of assessnent was passd within the
time provided under the Act, the taxable incone shown in the
return filed by the petitioner shall be binding on himunless he files
a revised return claimng sone non-taxable inconme and on that
basis refusing the liability of tax paynent. The assessee was,
therefore, not entitled to refund of the tax paid. The |earned Judge
di stingui shed the decisions in R Copal Ramarayan (supra) of
Kar nat aka Hi gh Court and Deep Chand Jain (supra) of Punjab and
Haryana Hi gh Court on the ground that the principles |aid down
therein were not applicable to the facts of the case.

A | earned Judge of the Kerala H gh Court-in E.Philip
Joseph vs. Incone-Tax Oficer and another : [1998] 234 | TR 846
followed the Full Bench of the Gujarat Hi gh Court. In that case
there was no dispute as to the refund of tax which was |evied on
the i ncone added by the Income-tax Oficer at the tine of regular
assessment. The dispute was only with regard to the refund of tax
on the income returned as per the self-assesnment. It al so appears
fromthe report that the assessnment franed by the Assessing
Oficer was set aside in appeal by the Conm ssioner of |ncone-tax
who set aside the additions made by the Incone-tax Officer and
thereafter no fresh assessment was made pursuant to the appellate
order. The assessee nade a representation before the
Conmi ssi oner whereafter the Income-tax O ficer passed an order
on the basis of the directions issued by the Comm ssi oner of
I ncome-tax. As against the said order the assessee filed a revision
petition before the Comm ssioner and the Conmm ssioner finally
passed an order under section 264 of the Act which was inpugned
by the assessee before the Hi gh Court. The |earned Judge held that
the setting aside of the regular assessnent did not nean that the
sel f-assessment nmade under section 140A had been set aside.
Even if the regul ar assessnent is declared to be void, it has no
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effect on the self-assessnment nade under section 140A. The
direction to refund the tax paid on regul ar assessnent does not
nean that the tax paid along with the return under section 140A
shal | be refunded, because the payment of tax under self-
assessment is on the admtted income returned by the assessee.
VWhen tax has been paid on the admtted income, even if the

i ncomre added by the Income-tax O ficer by way of addition in the
regul ar assessnment has been set aside in appeal or revision, the
assessee has no legal right to claimrefund of the tax so paid
because what has been set aside is not the self-assessnment but the
regul ar assessnent.

Counsel For the revenue drew our attention to certain

observations made by this Court in Comm ssioner of Incone-Tax

vs. Chittoor Electric Supply Corporation and another (supra). In
that case the question which arose for consideration by this Court
was whether a claimfor refund arose where an assessnment order

was set aside and a fresh assessnent which was directed to be

made was pending when the application for refund was nmade.

This Court held that refund becane due only upon nmaking the

fresh assessment and refund could not be clained after the earlier
assessment was set aside and proceedings for fresh assessnent

were taken pursuant to the direction of the appellate authority. In
such a case it must ‘be held that during the pendency of the
proceedi ngs for fresh assessnent it could not be said that any
amount of refund had becone due to the assessee in respect of that
assessment year because the proceeding was still pending and,
therefore, it was idle to talk of any anmount or any refund becom ng
due to the assessee in respect of that assessnent year. The
judgrment of the Full Bench of Gujarat H gh Court in Saurashtra
Cenent and Chemical Industries Ltd. (supra) has been referred to
in the judgnment of this Court but this Court was primarily
concerned with proviso (a) to section 240 which was brought in by
amendnent with effect from April 1, 1989. This Court held inter
alia that the said proviso was nmerely clarificatory of the | aw
Counsel for the respondent sought to rely upon certain
observations nmade in the judgnent ‘but we cannot give any benefit

of those observations to the revenue because this Court has itself
made it clear that what has been held in that judgment is confined
to a case where an appellate or other authority under the Act sets
asi de or cancels the assessnent and directs a fresh assessment to be
made i.e. a situation contenplated by clause (a) of proviso to
section 240. It has been clearly stated that this Court did not
propose to express any view as to what woul d be the position

where the situation is different.

In R Gopal Rammarayan (supra) a |earned Judge of the
Kar nat aka H gh Court dealt with a case where the order of
assessment framed by the Incone-tax O ficer was annul l'ed by the
I ncome Tax Appellate Tribunal, whereafter the assessee nade a
denmand for refund of the tax paid. The demand was rejected by
the Income-tax officer conpelling himto file a wit petition under
Article 226 of the Constitution of India for direction to the |Incone-
tax Oficer to refund the tax paid by the petitioner for therel evant
assessment year on the ground that there being no assessnent order
nmade in accordance with |aw the tax retai ned by the Incone-tax
of ficer was wi thout the authority of law and was |liable to be
refunded under section 240 of the Act. It was held that the
paynment of advance tax was a mere conveni ence of collection
which was liable to be adjusted agai nst the actual tax due when the
final assessnment order was nmade. It is well settled that no tax can
be | evied except with the authority of |aw as enjoined by Article
265 of the Constitution of India. After noticing section 240 of the
Act the | earned Judge held : -
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"As is apparent fromthe | anguage of the

section, it is very wide in its scope and
application. There is a nandate on the revenue
to make the refund even without a demand.

That, in turn, leads me to the irresistible
conclusion that if a demand is properly made

then it certainly cannot be refused. Section 240
of the Act provides for refund of any anount

that becones due to the assessee. |t cannot be
restricted to excess paynment only. It is possible
in many instances that for a good nunber of
reasons the whol e of the advance tax paid may
becorme refundable, if the assessee is ultimtely
found not liable to pay tax after the assessnent
proceedi ngs are conpleted. Such a possibility
cannot be ruled out. ~If that be the position, the
nere fact of the conpul sion of paynment under
section 210 of the Act, as contended by Shri

Raj asekhara Murthy, cannot be accepted to

nean that, by the operation of that section, that
tax had been levied, assessed and coll ected.
Assessment is the final process which

conpl etes the |l evy of ‘tax under section 4 of the
Act . "

The | earned Judge went on to hold that the effect of
annul ment of assessnent order is that there is no assessment at al
in the eye of law and in such a case the revenue could not take a
stance that even without an assessnent order-in existence, the
assessee for the relevant assessment year, was liable to tax under
section 4 of the Act. Until and unlessthe quantumof tax is
determined in accordance with the procedure |aid down by |law, the
revenue has no right to collect the tax and if tax by way of advance
tax or on self-assessnent or tax deducted at source has been paid
by the assessee, the sane cannot be retained contrary to the
requirenents of Article 265 of the Constitution

A |l earned Judge of Punjab and Haryana H gh Court in Deep
Chand Jain's case (supra) agreed with the viewtaken by the
Karnat aka H gh Court in R Copal Rammarayan’s case (supra) and
observed : -

" Conput ati on of total incone and tax

thereon envisages the final determnation by the
assessing authority in ternms of sections 143 or

144 of the Act. The assessee, who, for

i nstance, had paid tax on the basis of self-

assessment under a wong assunption that the

entire inconme shown therein was liable to tax,

is entitled to assert before the assessing

authority when the case is taken up for

assessment that either whole or part thereof was

not liable to formpart of the taxable income

and that the tax paid on the basis of self-

assessment was not liable to be paid, and the

assessing authority, if it finds that either the

whol e i ncome or part thereof was not liable to

be included in the taxable income, is bound to

give effect to the claimof the assessee and

conpute the total income of the assessee in

accordance with | aw and not accept self-

assessment regarding his total incone."

It was further observed that advance tax collected fromthe .
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assessee had to be related to a final assessment order and since no
final assessnment order could be passed, the sane havi ng becone

barred by limtation, the collection of the advance tax itself becane
illegal and so also its retention

Counsel for the respondents placed reliance on Sm
Shanti bai vs. Comm ssioner of Incone-Tax : [1984] 148 | TR 49.
We find that this judgnment is of no assistance to the respondents
since that judgnment relates to the appellability of an order refusing
to refund the tax paid on the basis of provisional assessment. Such
a question does not arise in these appeals.

Rel i ance pl aced on Gul abchand Mtilal vs. Comn ssioner
of Incone-tax and others : [1994] 205 ITR 62 is also not of much
assi stance to the respondents since no reasons have been given in
that judgment. Moreover the question which arises for
consi deration in these appeal s was not urged or considered in that
case.

The deci sion of a Division Bench of the Delhi High Court in
Aroon K Basak vs. Unionof India and others : [1999] 236 ITR
931 is in respect of a claimwhere the assessee hinself did not
claimrefund of the tax which was legitimtely payable by hi mand
whi ch he had paid. ‘Refund was clainmed only of that anpunt
whi ch was disputed by the assessee and whi ch anount had been
deducted at source by his enployer. That was al so a case where no
fresh assessnment could be made as it was barred by linitation

In the cases in hand the question is only with regard to the
refund of tax paid by way of advance tax or self-assessment tax
whi ch was paid by the assessees thenselves adm tting their
liability to pay such tax. The asseessees do not contend that the tax
of which refund is clainmed was not chargeabl e or payabl e, but
claimrefund on the sole ground of the failure of the authorities to
pass an order of assessnent.

Havi ng considered the authorities on the subject, we find
ourselves in agreenment with the view of the Gujarat Hi gh Court in
Saurashtra Cenent and Chenical Industries Ltd. (supra). The
question that falls for our consideration in these appeals is whether
on the failure or inability of the authorities to frame a regul ar
assessnment after the earlier assessnent is set aside or nullified, the
tax deposited by an assessee by way of advance tax or self
assessnment tax, or tax deducted at source is liableto be refunded to
the assessee, since its retention by the revenue would result in
breach of Article 265 of the Constitution which prohibits the levy
or collection of any tax except by authority of |law. The revenue
does not dispute the position that if an assessnent is franed, which
is later nullified in appeal or revision or other proceedings, any
amount paid by way of income tax pursuant to the order of
assessnent, over and above the advance tax and sel f-assessnent
tax i s undoubtedly refundabl e under section 240 of the Act. The
only dispute is with regard to the refund of the advance tax and
sel f-assessnent tax which is paid by the assessee on his own
assessment of his liability and is based on the return of incone
filed by him According to the revenue, the tax so paid represents
the adnmitted liability of the assessee, and failure or inability to
frame anot her assessnent after the earlier assessnent is set aside or
nullified in appropriate proceedi ngs, does not entitle the assessee to
claimrefund because to this extent the assessee has admitted his
liability to pay tax in accordance with law. The tax liability is
conputed on the basis of the relevant Fiance Act |aying down the
rate or rates at which the tax is payable and provi des for other
matters relevant to the conputation of tax. Thus the tax is required
to be paid in advance by the assessee, even before assessment is
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made, and he hinself is required to conpute his liability having
regard to the rates and exenptions applicable. Thus, both the |evy
and collection of tax is in accordance with | aw

We find considerable force in the subnission of the revenue
and it nust be upheld. W have earlier noticed the schenme of the
Act. Section 4 of the Act creates the charge and provides inter alia
for payment of tax in advance or deduction of tax at source. The
Act provides for the manner in which advance tax is to be paid and
penal i ses any assessee who nmakes a default or del ays paynent
thereof. Simlarly the deduction of tax at source is al so provided
for in the Act and failure to conply with the provisions attracts the
penal provisions agai nst the person responsible for naking the
payment. It is, therefore, quite apparent that the Act itself provides
for paynment of tax in this manner by the assessee. The Act al so
enj oi ns upon the assessee the duty to file a return of incone
di sclosing his true income. On.the basis of the inconme so
di scl osed, the assessee is required to nake a self-assessment and to
conpute the tax payable on such incone and to pay the sane in the
manner provided by the Act. Thus the filing of return and the
paynment of tax thereon conputed at the prescribed rates anounts
to an adm ssion of tax liability which the assessee admits to have
incurred in accordance with the provisions of the Finance Act and
the I ncone Tax Act. Both the quantum of tax payable and its
node of recovery are authorized by law. The liability to pay
i ncome tax chargeabl e under section 4(1) of the Act thus, does not
depend on the assessnent being nade. ~As soon as the Finance Act
prescribes the rate or rates for any assessnment year, the liability to
pay the tax arises. . The assessee is hinself required to compute his
total income and pay the incone tax thereon which.involves a
process of self-assessnment. Since all this is done under authority
of law, there is no scope for contending that Article 265 is violated.

What then is the effect of the failure to make an order of
assessnment after the earlier assessment made is set aside or
nullified in appropriate proceedings ? |f the assessing authority
cannot nake a fresh assessnent in accordance with the provisions
of the Act it anpbunts to deened acceptance of the return of incone
furni shed by the assessee. |In such a case the assessing authority is
denuded of its authority to verify the correctness and conpl et eness
of the return, which authority it has while fram ng a regular
assessment. It nust accept the return as furnished and shall not in
any event raise a denmand for paynent of further taxes. Accepting
the incone as disclosed in the return of income furnished by the
assessee, it must refund to the assessee any tax paid in excess of
the liability incurred by himon the basis of income disclosed.

Even if the tax paid is found to be |less than that payable, no further
demand can be made for recovery of the bal ance ampunt since a

fresh assessnent is barred. In other words, the tax paid by the
assessee nust be accepted as it is, and in the event of the tax paid
being in excess of the tax liability duly conputed-on the basis of
return furni shed and the rates applicable, the excess shall be
refunded to the assessee, since its retention may offend Article 265
of the Constitution.

We cannot | ose sight of the fact that the failure or inability
of the revenue to frame a fresh assessnent shoul d not place the
assessee in a nore disadvantageous position than in what he woul d
have been if a fresh assessment was nmade. |n a case where an
assessee chooses to deposit by way of abundant caution advance
tax or self- assessnent tax which is in excess of his liability on the
basis of return furnished or there is any arithnetical error or
i naccuracy, it is open to himto claimrefund of the excess tax paid
in the course of assessnent proceeding. He can certainly make
such a claimalso before the concerned authority cal culating the
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refund. Simlarly, if he has by m stake or inadvertence or on
account of ignorance, included in his income any amount which is
exenpted from paynent of inconme-tax, or is not incone within the
contenpl ation of law, he may likewi se bring this to the notice of
the assessing authority, which if satisfied, may grant himrelief and
refund the tax paid in excess, if any. Such matters can be brought
to the notice of the concerned authority in a case when refund is
due and payabl e, and the authority concerned, on being satisfied,
shal |l grant appropriate relief. |n cases governed by section 240 of
the Act, an obligation is cast upon the revenue to refund the

amount to the assessee without his having to make any claimin

that behalf. |In appropriate cases therefore, it is open to the
assessee to bring facts to the notice of the concerned authority on
the basis of the return furni shed, which may have a bearing on the
guantum of the refund, such as those the assessee coul d have urged
under section 237 of the Act. . The concerned authority, for the
l'imted purpose of cal culating the anount to be refunded under
section 240 of the Act, may take all such facts into consideration
and cal cul'ate the anmpbunt to be refunded. So viewed, an assessee

wi Il not ‘be placed in a nore di sadvantages position than what he
woul d have been, had an assessnent been made in accordance with
| aw.

It was contended before us that proviso to section 240 was
i nserted by an amendnent which cane into effect fromApril, 1
1989. Proviso (b) is applicable to the facts of the case under
consi deration. Section 240 reads as under :-

"240. VWere, as a result of any order passed
i n appeal or other proceedi ng under this Act,
refund of any anount becones due to the
assessee, the Assessing Oficer shall, except- as
ot herwi se provided in this Act, refund the
amount to the assessee w thout his having to
make any claimin that behalf

Provi ded that where, by the order (of aforesaid, -

(a) an assessnent is set aside or cancelled
and an order of fresh assessnent is

directed to be made, the refund, if any,

shal | become due only on the making of

such fresh assessnent

(b) the assessnment is annulled, the refund
shal | become due only of the anount, if

any, of the tax paid in excess of the tax
chargeabl e on the total incone returned

by the assessee."

It was submitted that after April 1, 1989, in case the
assessment is annulled the assessee is entitled to refund only of 'the
amount, if any, of the tax paid in excess of the tax chargeabl e on
the total income returned by the assessee. But before the
amendnment cane into effect the position in |law was quite different
and that is why the legislature thought it proper to anend the
section and insert the proviso. On the other hand | earned counse
for the revenue subnmitted that the proviso is nerely declaratory
and does not change the legal position as it existed before the
amendnment. It was submitted that this Court in Conm ssioner of
I ncome-Tax vs. Chittoor Electric Supply Corporation and
another : (supra) has held that proviso (a) to section 240 is
decl aratory and, therefore, proviso (b) should also be held to be
declaratory. In our viewthat is not the correct position in | aw
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Where the proviso consists of two parts, one part nmay be

declaratory but the other part may not be so. Therefore, nerely
because one part of the proviso has been held to be declaratory it
does not follow that the second part of the proviso is also

decl aratory. However, the view that we have taken supports the

stand of the revenue that proviso (b) to section 240 is also
declaratory. W have held that even under the unanended section

240 of the Act, the assessee was only entitled to the refund of tax
paid in excess of the tax chargeable on the total incone returned by
the assessee. W have held so without taking the aid of the

amended provi sion. It, therefore, follows that proviso (b) to
section 240 is also declaratory. It seeks to clarify the law so as to
renove doubts | eading to the courts giving conflicting decisions,

and in several cases directing the revenue to refund the entire
amount of income-tax paid by the assessee where the revenue was

not in a position to frane-a fresh assssnent. Being clarificatory in
nature it nust be held to be retrospective, in the facts and

circunstances of 'the case. It is well settled that the |egislature may
pass a declaratory Act to set aside what the | egislature deens to
have been ajudicial error inthe interpretation of statute. It only

seeks to cleara neaning of a provision of the principal Act and
make explicit that which was already inplicit.

Learned counsel for the respondents then relied upon the
Circular issued by the Central Board of Direct Taxes dated 23rd
January, 1990. The relevant part of G rcular contained in
paragraph 13.2 thereof is as follows -

"13.2 Further, where the assessnent had been
annul l ed in appeal, say for want of jurisdiction
or for any other technical reason, and such
annul ment becane final, the judicia
pronouncenent did not permit retention of even
the tax due on the basis of the returned incone.
Several Hi gh Courts had held that in such a

case even the tax paid by way of tax deducted

at source or advance tax and the tax which was
due on the basis of the returned inconme had to
be refunded to the assessee. Equity denanded
that even where an assessnment was annulled for
any reason, the liability of the assessee, at |east
to the extent of tax payable on the basis of the
incone declared in the return, should renmain

To overcone this difficulty and to nake the
position clear, the proviso to section 240,

i nserted by the Amendi ng Act, 1987, provides
that where the assessnent is annulled, the
refund shall becorme due only in respect of the
amount, if any, paid in excess of the tax
chargeabl e on the total incone returned by the
assessee. "

(enphasi s suppli ed)

The respondents contend that the Crcular of the Board is
bi ndi ng upon the authorities of the Incone-tax departnment and,
therefore, so far as the incone-tax authorities are concerned, they
must give to the anendment brought about in section 240 only
prospective operation.

We find that paragraph 13.2 of the Circul ar does not
advance the case of the respondents. The Circular only states that
some of the judicial pronouncenents did not permit a retention of
even the tax due on the basis of the returned income and directed
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the refund of tax deducted at source or advance tax. To overcone

this difficulty and to make the position clear, the proviso to section
240 was inserted. A plain reading of the circular also indicates
that the Board al so took the view that the anendnent was

clarificatory and that it had become necessary to get over the
difficulties posed by the judicial pronouncements directing refund

of the entire tax including the advance tax and tax deducted at

source, which were payable on the basis of inconme declared in the

return by the aseessee hinmself. It is, therefore, not necessary for us
to consider the larger question as to the extent to which such
circul ars are bindi ng upon the departnent. In any event, as

subm tted by counsel for the appellant, the relevant part of the
Circular contains only a statenent of fact. There is no instruction
direction or order to the authorities to act in a particular manner.
As rightly submtted by him the statutory provision has to be
examned for its true effect and the Circular, in the instant case, is
not rel evant.

In the result these appeals are allowed. The judgnent and
order of the Hi gh Court is set aside and the question referred in
M C.C. Nos. 368-369 of 1993 is answered in the negative and in
favour of the revenue. Msc. Petition Nos. 2750 of 1984 and 3773
of 1987 are dism ssed.” There shall be no order as to costs.

New Del hi
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