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The appellant No. 1 is a co-operative society
regi stered under the Multi State Co-operative Societies Act,
1984 with its registered office in Delhi. It is the apex society of
a chain of Co-operative Societies which operate at different
territorial levels. /The chain starts with the farmers who becone
nmenbers of village co-operative societies, the village societies
become nenbers of \ primary marketing co-operative societies
(District Societies) and District Societies become nmenbers of
the State Co-operative Societies (Apex Societies).

The issue raised by the appellants relates to the construction
and Constitutional validity of section 80 P (2) (a) (iii) of the Incone
Tax Act, 1961 and grant of deduction of the profits nmade by
soci eties by the marketing of agricultural produce.

Under the Inconme Tax Act, 1922 (- hereinafter referred to as

the 1922 Act) exenption was granted- in respect of profits and
gai ns of business of co-operative societies including societies
engaged in the narketing of the agricultural produce of its
menbers. The I nconme Tax Act, 1961 continued this exenption
under Section 81 (1) (c) which read:

81. Incone of co-operative societies.

I ncome-tax shall not be payable by a

cooperative society-

(i) in respect of the profits and gai ns- of
busi ness carried on by it, if it is

(a) XXX XXX XXX XXX
(b) XXX XXX XXX XXX
(c) a society engaged in the

mar keting of the agricultural produce
of its nenbers"”.

By the Finance Act ( No. Il ) 1967, Section 81 was onmtted
and its provisions re-enacted as Section 80P of the 1961 Act.
The rel evant extract of Section 80P is :

80-P (1) Where, in the case of an assessee
bei ng a co-operative society, the gross tota

i ncome includes any income referred to in sub-
section (2), there shall be deducted, in
accordance with and subject to the provisions
of this section, the suns specified in sub-
section (2), in conputing the total incone of
t he assessee.
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(2) The suns referred to in sub-section (i)
shal |l be the follow ng nanely:-

(a) in the case of a co-operative society
engaged in

(i) XXX XXX XXX

(ii) XXX XXX XXX

(iii) the marketing of the agricultura
produce of its nenbers, or

(iv) XXX XXX XXX

(v) XXX XXX XXX

(vi) XXX XXX XXX
(vii) .. the whole of the anount

of profits and gains of business
attributable to any one or nore of
such activities".
(enphasi s suppl i-ed)

According to the appellant, prior to 1994 several Hi gh
Courts as-wellas this Court had construed Section 81(1)(c)
and Section 80 P (2)(a)(iii) and held that the benefit of
exenption was avail able to all the co-operative societies from
the village to the Apex Level. This was also the view taken by
the Kerala High Court as expressed in CIT V. Kerala State
Cooperative Marketing Federation . The view was reversed
by a Bench of this Court in Assam Cooperative Apex
Marketing Society v. CT (Additional) when it held that the
obj ect of Section 81 was to encourage basic | evel societies
and that therefore, the phrase "produce of its menbers" nust
refer to agricultural produce actually "produced by its
nmenbers”. It was held that unless this interpretation were
gi ven, co-operative societies of traders would al so becone
entitled to exenption which could not have been the intention
of Parlianent.

According to the appellant, as a result of the decision in
the Assam Co-operatives case, the appellant No. 1, who

had enj oyed the deduction under Section 80 P till then, was
reassessed to tax on its profits and the assessnents in
respect of the assessnent year from 1986-87 to 1994-95 were
re- opened.

Fol I owi ng the decision of this Court in Assam Co-
operatives case (supra), the Kerala Hi gh Court reversedits
earlier view while deciding the issue raised by the Kerala Co-
operative Marketing Federation in respect of a subsequent
year and deni ed the Keral a Federation the deduction under
S.80 P. The Keral a Federation inmpugned the decision of the

H gh Court under Article 136. In these circunstances the
vi ew expressed in Assam Cooperatives canme to be re-
considered by a larger Bench in 1998. This Court by its
decision in Kerala Cooperative Marketing Federation Ltd. &
O's. V. Conm ssioner of Income Tax overrul ed Assam
Cooper atives and held that the word 'of’ in Section 80P (2)
(a) (iii) had been too restrictively construed in Assam
Cooperatives. On an interpretation of the provisions of
Section 80P and having regard to the object with which the
provi sions had been introduced, it was held that the

| egislature did not intend to limt the scope of exenption only
to primary societies and that the phrase 'produce of its
menbers’ rmnust be construed as including any society
engaged in nmarketing agricultural produce ’'belonging to' its
menbers. |t said:
The | anguage adopted in Section
80-P(2)(a)(iii) with which we are concerned
will admit the interpretation that the society
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engaged in marketing of agricultural produce
of its nenbers as agricultural produce

"bel onging to" its nmenbers which is not
necessarily raised by such nmenber. Thus,

when the provisions of Section 80-P of the Act
admt of a wi der exenption there is no reason
to cut down the scope of the provision as

i ndi cated in Assam Coop. Apex Marketing

Soci ety Case".

Thi s deci sion was given in Decenber 1998. |mediately
thereafter, Section 80P(2)(a)(iii) was sought to be anmended by
the I ncone Tax Act (2nd Anendnent) Bill No. 169 of 1998.

Clause 8 of the Bill which is relevant for our purposes, reads:
"Amrendment of section 80P. In

section 80P of the Income-tax Act, in

sub-section (2), in clause (a), for sub-

clause (iii), the follow ng sub-clause

shal | be substituted, and shall be

deened to have been substituted with

effect fromthe 1st day of April, 1968,

namely: -

(iii) the marketing of agricultura
produce grown by its nenbers."

The reason for this anendnent has been stated in
Clause 6 of the Statement of bjects and Reasons as:
"6 Cl ause 8 seeks to anmend section
80P of the Incone-tax Act. Under the
exi sting provision, profits derived by a
cooperative society engaged in the
mar keti ng of agricultural produce of its
nmenbers are fully deductible in conputing
the taxabl e i ncone under Section
80P(2)(a)(iii) of the Income-tax Act. The
deduction was intended for prinmary
cooperative societies marketing the
agricultural produce of their farmer
menbers. |In the case of Kerala State
Cooperative Marketing Federation vs.
Conmi ssi oner of |ncone-tax, the Hon ble
Suprenme Court held that the use of words
"of its menbers" in the relevant clause
woul d nean the agricultural produce
bel ongi ng to the nmenbers and not
necessarily grown by them The
interpretation given to the use of the words
in the provision is not in accordance with
the legislative intent of the existing
provision. |In respect of income arising
fromtransactions with non-nenbers, the
cooperatives are not different from ot her
assessees, and such cooperatives are
required to be taxed in the sane manner
as conpani es or other assessees
engaged in marketing of agricultura
produce. If an amendnent in section
80P(2)(a)(iii) is not made, it is likely to
have serious inmpact on revenues. The
proposed anendnent, therefore, replaces
the words "of its nmenbers" by the words
"grown by its nenbers". The anendnent
seeks to restrict the deduction to the
profits derived by a cooperative society
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engaged in the nmarketing of agricultura
produce grown by its nenbers"

The Bill was passed after obtaining the assent of the
President and became the Incone Tax (2nd Anendment) Act,
1999 ( Act No. 11 of 1999).

The appel | ants i npugned this anendnent before the
Del hi H gh Court under Article 226. They prayed for a
declaration that the 1999 Anendnent Act in so far as it seeks
to retrospectively anend Section 80P (2)(a)(iii) of the Incone
Tax Act, 1961 was unconstitutional, and for an order to restrain
the respondents from seeking to assess or re-assess the
appel | ant society in respect of any previous year prior to the
date of the enactnment of the Amendnent Act.

The Del hi Hi gh Court dismissed the wit petition holding
that the amendnent was valid and that the |egislature was
conpetent to retrospectively take away a benefit granted
earlier by an anendnent of the law. However, the Court
recorded the statenent of the Solicitor General appearing on
behal f of the respondent authorities that the anendrment woul d
apply only to assessnents which were yet to be finalised.

That the Legislature can enact |aws retroactively is not
in dispute. Nor is it disputed that the amendnent is intended
to be retrospective and that the anendment would at | east
prospectively exclude all cooperative societies except the
primary society fromthe benefit of Section 80 P(2)(a)(iii) of the
I ncome Tax Act. According to the appel lants, the amendnent
cannot be considered to have retrospective operation in the
absence of a validating provision nor could Parlianment reverse
the judgnment of this Court by such statutory overruling. |If the
amendnment is construed as having retrospective operation
then, it is subnitted, the anendnent is-unconstitutiona
because it seeks to inpose a tax on apex societies for the |ast
31 years. It was contended that by denying the deduction to
the apex societies, the farmers and the primary societies
woul d be vitally affected as it would be reflected in the returns
obtained by them This would be contrary to the |egislative
intent which was to benefit all societies which narket
agricul tural produce.

It is unnecessary to record the subnissions of the
respondents separately as they form part of our reasons for
di sm ssing the appeal

The Legi sl ative power either to introduce enactnents for
the first tinme or to anmend the enacted law with retrospective
effect, is not only subject to the question of conpetence but is
al so subject to several judicially recognized limtations with
some of which we are at present concerned. The first is the
requi rement that the words used must expressly provide or
clearly inply retrospective operation . The second is that the
retrospectivity must be reasonabl e and not excessive or harsh,
otherwise it runs the risk of being struck down as
unconstitutional . The third is apposite where the legislation is
i ntroduced to overconme a judicial decision. Here the power
cannot be used to subvert the decision wthout renoving the
statutory basis of the decision

There is no fixed formula for the expression of |egislative
intent to give retrospectivity to an enactnent. "Sonetines this
is done by providing for jurisdiction where jurisdiction had not
been properly invested before. Sonetimes this is done by re-
enacting retrospectively a valid and | egal taxing provision and
then by fiction naking the tax already collected to stand under
the re-enacted law. Sonetines the Legislature gives its own
meani ng and interpretation of the |aw under which tax was
coll ected and by legislative fiat nmakes the new neani ng
bi ndi ng upon courts. The Legislature may foll ow any one
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met hod or all of theni.

A validating clause coupled with a substantive statutory
change is therefore only one of the methods to | eave actions
unsust ai nabl e under the unamended statute, undisturbed.
Consequently, the absence of a validating clause woul d not by
itself affect the retrospective operation of the statutory
provision, if such retrospectivity is otherw se apparent.

By the inpugned amendnent, the | egislature has
substituted the word ’'of’’ which occurred in Section 80P
(2)(a)(iii) and which had been construed by this Court in 1998
as "belonging to" , with the phrase "grown by". The clear effect
of the substitution, in keeping with general principles relating
to anendnents, would be that Section 80P(2)(a)(iii) nust be
read as if the substituted phrase were included fromthe date
that the section was introduced in the statute viz. 1st April
1968.

In making thi's change, the Legislature does not "statutorily
overrule" this Courts decision in Kerala Cooperative
Mar ket i ng Federation Ltd. as has been contended by the
appel | ant. ~Overrui ng assunes that a contrary decision is given
on the sane facts or law. ~Were the'law, as in this case, has
been changed and is no longer the sane, there is no question
of the Legislature overruling this Court.

As has been held-in Uagar Prints V. Union of India

"A conpetent |egislature can al ways
val idate a | aw which has been decl ared

by courts to be invalid, provided the
infirmties and vitiating infactors noticed
in the declaratory judgnent are renpved

or cured. Such a validating lawcan al so
be made retrospective. If inthe |ight of
such validating and curative exercise

made by the legislature granting

| egi sl ati ve conpetence the earlier
j udgrment becones irrel evant and

unenf orceabl e, that cannot be called an

i nperm ssible legislative overruling of
the judicial decision. Al that the

| egi sl ature does is to usher in a valid |law
with retrospective effect in the Iight of
whi ch the earlier judgment becones
irrelevant™.

A sonmewhat simlar situation arose in connection with

Section 73 of the Bombay Municipality Boroughs Act, 1925

which allowed the nunicipality to levy "a rate on building or

| ands or both situated within the municipal Borough". Rule

350A made under that Act provided for the rate on land at a

per cent age eval uati on based upon capital. The Rule was held

to be ultra-vires in Patel Gordhandas Har govi ndas v.

Muni ci pal Conmi ssi oner, Ahnmedabad on the ground that

the word 'rate’ as was understood in the |egislative practice of

India and used in Section 73 did not allow for an inpost as

provi ded under Rule 350A. A Validation Act was passed

subsequent to the decision in Patel Gordhandas

Har govi ndas redefining the word "rate’ in Section 73 itself.

The constitutionality of the Validation Act was challenged. In

di sm ssing the challenge, this Court in, Shri Prithvi Cotton

MIlls Ltd. V. Broach Borough Municipality hel d that the

| egi sl ature coul d exercise its undoubted powers of redefining

the word 'rate’ in Section 73 to validate the assessnents

earlier made under Rule 350A. The Court held that when a

Legi slature sets out to validate a tax declared by a Court to be

illegally collected under an ineffective or an invalid |law, the

cause for ineffectiveness or invalidity must be renoved before
www.taxcode.in
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validation can be said to take place effectively.

"It is not sufficient to declare nerely that
the decision of the Court shall not bind
for that is tantamount to reversing the
decision in exercise of judicial power
whi ch the Legi sl ature does not possess
or exercise. A court’s decision nust

al ways bi nd unl ess the conditions on
which it is based are so fundanmentally
altered that the decision could not have
been given in the altered

ci rcunst ances".

Once the circunstances are altered by Legislation, it
may neutralise the effect of the earlier decision of the Court
whi ch becomnes ineffective after-the change of the | aw

Simlarly in Ms. Krishnamurthi & Co. v. State of
Madras & Anr.,  the Madras General Sales Tax 1959 Act (as it
stood) provided under Entry 47 for tax on "lubricating oils, al
ki nds of mineral oils (not otherw se provided for in this Act)
guenching oil and greases w.e.f. 1.4.1964". The question was
whet her this entry covered furnace oil. The Madras H gh Court
construed the phrase and canme to the conclusion that it did not.
The Legi sl ature then enacted an Anendrment Act in 1967.
Entry 47 was anended / so as to expressly provide that
furnace oil would be subjected to tax. ~The Act was made
effective from 1964. = The Act was chall enged as being
unr easonabl e since it retrospectively nmade the dealers liable for
sal es tax which they had not passed on to others.  The
chal | enge was negatived and it was said that
"The object of such an enactnent is to
renove and rectify the defect in phraseol ogy
or lacuna of other nature and also to validate
the proceedings, including realisation of tax,
whi ch have taken place in pursuance of the
earlier enactnent which has been found by
the court to be vitiated by an infirmty. Such
an anendi ng and validating Act in the very
nature of things has a retrospective
operation. |Its aimis to effectuate and carry
out the object for which the earlier principal
Act had been enacted. Such an anendi ng
and validating Act to make "snmall repairs" is a
perm ssi ble node of legislation and is
frequently resorted to in fiscal enactnents".

Agai n when the question arose whether factory and ot her
bui | di ngs were 'houses’ for the purpose of |evy of house tax,
the H gh Court held that the word 'house’ could not be
construed to include factories and other buil di ngs: Pendi ng
the appeal fromthe High Court’s decision before this Court, the
word ' house’ was legislatively redefined to include factories
and other buildings with retrospective effect. This Court in
Govt. of Andhra Pradesh vs. Hi ndusthan Machine Tool s
rejected the challenge to the anendnent hol ding that this was
a permssible legislative exercise. It was held that the
Legi sl ature had not overruled or set aside the judgment of the
H gh Court but had renpved the basis of the decision rendered
by the High Court so that the decision could not have been
given in the altered circunstances. This enunciation of the | aw
has been noted with approval by the Constitution Bench in
State of Tami| Nadu v. Arroran Sugar MIls .

The appellant has relied on this Court’s decision in
Madan Mohan Pathak V. Union of India to contend that
www.taxcode.in
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what the | egislature had done in the present case was to
statutorily overrule the decision of this Court in Kerala
Mar ket i ng. I n Madan Mohan Pat hak a settlement had been
arrived between the Life Insurance Corporation and its
enpl oyees, inter-alia with regard to bonus payable to its cl ass
[l and IV enpl oyees. Subsequent to the settlenent, the
Payment of Bonus Act, 1976 canme into force which
considerably curtailed rights of enployees to bonus in
i ndustrial establishnents. Al t hough the Paynent of Bonus Act
was not applicable to the Life Insurance Corporation, the
Central Covernment issued a directive to the LICthat it should
not make payment of bonus to its enpl oyees without getting
the sanme cleared by the Central Governnent. The LIC issued
a circular stopping the payment of bonus. The enpl oyees’
associ ation challenged this by way of a petition under Article
226 and prayed for awit directing the LICto act in terns of the
settlenent. The wit petition was allowed. While the appea
was pendi ng before the Division Bench, Parlianent enacted
the Life I'nsurance Corporation Mdification of Settlenent,
1976. By the Act, the settlenment deprived the class IIl and
class |V enployees of the annual cash bonus to which they
were otherwi se entitled under the settlenent in respect of
certain years. However, despite this statutory interpretation
the Division Bench did not interfere with the order of the Single
Judge and di sm ssed the appeal. After this, sonewhat
unnecessarily, the enployees of LIC assailed the constitutiona
validity of the 1976 Act under Article 32 before this Court. One
of the grounds taken was that the inmpugned Act deprived the
class Il and IV enpl oyees of their vested rights under the
settlenent and was in violation of Article 19(1)(f) of the
Constitution. This Court allowed the wit application holding
that since the LIC had not pressed its appeal before the
Di vi si on Bench despite the 1976 Act, it could not be absol ved
fromits obligation fromcarrying out the wit of nandanus
i ssued by the Single Judge of the Hgh Court. It also held that
the judgnment of the H gh Court was not based upon any def ect
in any statutory provision, which could have been renoved by
the legislature as was the case in Prithvi Cotton MIIs (supra).
In other words as long as the judgnent stood it coul d not be
di sregarded or ignored by LIC

The decision is an authority for the principle that a
judicial decision which has become final inter partes, cannot
be set at naught by legislative action, a principle that is well
ent renched. Therefore, if, as has been contended by the
appel l ant, the High Court in 1981 had in proceedings between
the appel l ant and the Revenue held that the appellant was
entitled to the benefit of the deduction under Section
80P(2)(a)(iii) of the Act, and the Revenue has not i mpugned
the Hi gh Court’s decision, that decision binds the parties for
the assessnment years in question and cannot be reopened
because of the 1998 anendrment. This principle, however),
does not in any way detract from the principle that the
Legi slature may "cure" the statute so that it nore correctly
represents its intention. Such curative |egislation does not in
fact touch the validity of a judicial decision which nmay have
attained finality albeit under the pre-anended | aw

The main thrust of the appellant’s argument has been to
the constitutionality of the amendnent. The substitution in
1998 of the phrase "grown by" in Section 80P(2)(a)(iii) of the
Act to operate from 1968, it is argued, amobunts to a new |evy
and an unforeseen financial burden inposed on Apex
Societies like the appellant with effect fromthe past 30 years.
If this were so doubtless the Court may have considered the
amendnment to be excessively and unreasonably retrospective
viol ating the appellants fundamental rights under Articles
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19(1)(g) and 14 of the Constitution . But in fact the grievance
i s unfounded.

The test of the length of time covered by the retrospective
operation cannot by itself, necessarily be a decisive test.

Account nmust be taken of the surrounding facts and
ci rcumnst ances relating to the taxation and the |egislative
background of the provision. To recapitulate the | egislative

background of the particular statutory provision in question
before us - the first authoritative interpretation of Section 80P
(2)(a)(iii) was made in 1994 in Assam Cooperatives when it
held that the word "of" must be construed as "produced by".
Therefore, the law as it stood from 1968 was, by this decision
required to be read in precisely this manner and presunmably
assessnments of Apex Societies were commenced and

concl uded on this basis: The situation continued till 1998 till
this Court reversed Assam Cooperatives in Kerala

Cooper ative Marketing Federation Ltd. . Before the

assessment year was over, by the 1998 Amendnent the word

"of " was substituted with growmn by". In real terns therefore
there was hardly any retrospectivity, but a continuation of the
status quo _ante. The degree and extent of the unforeseen and

unf oreseeabl e financial burden was, in the circunstances,
m ni mal and cannot 'be said to be unreasonabl e or
unconstitutional
It is hardly likely on the given facts, that assessments

had been concl uded on the basis of the decision in Kerala
Marketing and the period for reopening such assessments
had becone tine barred. In any event the 1998 anendnent
cannot be construed as authorizing the Revenue authorities to
reopen assessnents when the reopening s already barred by
l[imtation. The amendnent does not seek to touch on the
periods of linmtation provided in the Act, and in the absence of
any such express provision or clear inplication, the |legislature
clearly could not be taken to intend that the anending
provi sion authorises the Inconme-tax Oficer to comrence
proceedi ngs whi ch before the new Act cane into force, had, by
the expiry of the period provided beconme barred. ~ Different
consi derations would arise if, by the amendnent even fina
assessments were unanbi guously sought to be opened
That is not the case here. The concession of the Solicitor
General on behalf of the Revenue that the amendnent woul d
apply only to assessnents which were yet to be finalised
could not of course be a relevant consideration in upholding
the anendnent if it were found to be constitutionally infirm.
But it was an unnecessary concession, since having regard to
the limted operation of the amendment, it could only apply to
pendi ng assessnents in the sense that it could not revive a
power | ost by efflux of tine.

The final subm ssion of the appellant as to the possible
adver se economi c inpact of the amendnent on farmers and
primary societies is not a consideration which is relevant to a
decision on its validity particularly when neither the factua
basis for such assertion is laid nor the persons on behalf of
whom t he appel | ant seeks to take up cudgels, are before us.

We therefore dism ss the appeal wi thout any order as to
costs.
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