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Al'l these appeals are disposed of by this comon
j udgrent .

The assessees  who are in -appeal before us are
conpani es who have been subjected to inposition of tax on
30% of their book profits in accordance with section 115J(1) of
the I ncone Tax Act, 1961 (referred to as the "Act’).
Section 115J is in Chapter Xl |-B of the Act which is

entitled ' Special Provisions Relating to Certain Conpanies’. It
was i nserted by the Finance Act, 1987 with effect fromthe
Assessment Year 1988-89 and remmined in operation till the

Assessment Year 1990-91. The relevant extract of section
115-J reads as foll ows:

"115J. (1) Notwi thstandi ng anything

contained in any other provision of this Act,
where in the case of an assessee being a

conpany ot her than a company engaged in

the busi ness of generation or distribution of
electricity, the total inconme, as conputed

under this Act in respect of any previous year

rel evant to the assessnment year comencing

on or after the 1st day of April, 1988 but before
the 1st day of April 1991 (hereinafter in this
section referred to as the rel evant previous
year), is less than thirty per cent of its book
profit, the total income of such assessee
chargeabl e to tax for the rel evant previous

year shall be deemed to be an anpunt equa

to thirty per cent of such book profit.

(1A Every asseseee, being a conpany,

shal |, for the purposes of this section, prepare
its profit and | oss account for the rel evant
previous year in accordance with the

provisions of Parts Il and IIl of Schedule VI to
the Conpani es Act, 1956.

(2) Not hi ng contained in sub-section (1)
shal | affect the determination of the ampunts
inrelation to the rel evant previous year to be
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carried forward to the subsequent year or
years under the provisions of sub-section (2)
of Section 32 or sub-section (3) of Section
32-A or clause (ii) of sub-section (1) of
Section 72 or section 73 or section 74 or sub-
section (3) of section 74A or sub-section (3)
of section 80J."

The question to be determined in all these appeals is

whet her the deductions which are perm ssible under the
provi sions of the Act can be considered to have been actually
al | owed when the assessee has been made liable to pay 30 per
cent of its book profits in terns of section 115-J of the Act.

The I ncome Tax Appellate Tribunal, Bangal ore Bench
held that in determining the total incone of the assessee under
ot her provisions of the Act, depreciation actually considered for
cal cul ati ng the taxabl e incone shall be the depreciation which
is deemed to have been actually all owed. According to the
Tri bunal, 'this depreciation has to be considered while
determ ning the witten down val ue of the assets for the
subsequent assessnent year even - though the taxabl e incone
of the assessee was deternmined with reference to book profit
pursuant to section 115-J(1) of the Act. It also held that the
schenme for |evying tax by considering 30% of the book profit
under section 115J(1) to be the deened total incone, as "an
artificial process super-inposed on the regular process of
determi nation of the total incone of the assessee in the usua
manner " .

The Tribunal at the instance of the assessee fornul ated

the follow ng questions under section 256(1) of the Act and
referred the sane to the High Court for its opinion
"1. Whiether on the facts and in the
circunst ances of the case, the Tribunal was
right in holding that the ambunts of business
| oss, unabsorbed depreciation, unabsorbed
i nvestment all owance etc., as at the beginning
of the accounting year are required to be
adj usted and set off to the extent of such
brought forward busi ness | oss, unabsorbed
depreci ation etc., would have been adjusted
and set off had the assessee been assessed
to tax in the regular way in accordance wth
the provisions of Sec.28 to 43 of the |Incone
Tax Act, 1961 and not by way of application of
the provisions of Sec.115J(1) and that the
resul tant amounts of |osses, unabsorbed
depreci ati on, unabsorbed i nvest nent
al l owance etc. only will be required to be
carried forward to the next year?

2. Whet her, on the facts and in the
circunst ances of the case, the Tribunal was
right in holding that the witten down val ues of
the assets will have to be adjusted by
deducting therefromthe anpbunts of
depreci ati on which woul d have been al | owed
on such assets in the regular nethod of
assessnment in accordance with the provisions
of Section 28 to 43 of the Income Tax Act,
1961 wi t hout applying the provisions of
Section 115J(1), and the resultant anpunts of
witten down values will only have to be
carried forward to the next year."

Sim|ar orders were passed by the Tribunal in the case of .
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ot her appellants. The High Court by a conmon order and
j udgrment uphel d the reasoning of the Tribunal and answered
the references in favour of the Revenue and against the
assessees.

According to M. S. Ganesh, |earned senior counse
appearing on behal f of one of the appellants, an assessee-
conpany whi ch was otherwi se entitled to various deductions
under the provisions of the Act fromits total incone, in
conputing its total income, was liable under section 115-J to
pay tax of 30 per cent of the company’s book profit irrespective
of the actual deductions claimed by it for the period when
section 115-J was in operation. It is submtted that in such
circunstances it cannot be said that the benefits of deduction
whi ch the assessee had cl aimed had been actually all owed
and, therefore, the assessee/appellant shoul d have been
permitted to carry forward the unabsorbed investment
al | owance or depreciation claimed by it for the relevant
previous year, under the provisions of sub-section (2) of section
115-J read wi th sections 32-A and 32-A (3)(iii). Reliance was
pl aced on section 43(6) which defines 'witten down value' as
neani ng the actual cost of the asset | ess deprecation actually
allowed. It is submitted that therefore in conputing the incone
for the next assessnent year the assessee who had paid 30
per cent of the book profit in the preceding assessnent year
could claimto adjust the depreciation and investnent
al | owance since the depreciation and the investnent allowance
clainmed in the precedi ng year had not been actually all owed.
Rel i ance has been pl aced on the decisions reported in
Conmi ssi oner of |ncone Tax, Bonbay City | v. Dharampur
Leather Co. Ltd. 60 ITR 165 and Madeva Upendra Sinai v.
Union of India and G hers 98 1TR 209 in support of this
submi ssion. According to the M. Ganesh, the entire
i nvest ment al | owance and unabsorbed depreciati on as on Apri
1998 remai ned intact and was not witten off or obliterated by
conput ati on of income of 30 per cent of the book profit under
section 115-J.

M. Dhruv Mehta, |earned counsel for another
appel | ant/ assessee has adopted these argunents and has
further subnitted that the fiction of the assessable incone
under section 115-J could not be extended to include the
fictional deductions. 1t was stated that where deductions were
sought to be adjusted, this has been expressly provided for, as
for exanpl e under section 44 AD, sub-section (2) & (3) and
section 44 AF, sub-sections (2) & (3). Reference has been
made to the decisions of this Court in Comm ssioner of
I ncome Tax, Kanpur V. Mdther India Refrigeration
I ndustries 1985 (4) SCC 1 (para 10) and Mancher
Put husseri Ahned V. Kuthiravattam Estate Receiver 1996
(6) SCC 185 to contend that a statutory fiction nmust be limted
strictly to the purpose for which it is introduced. ~In any event,
is submitted by | earned counsel that if there were any doubt in
the interpretation of the provisions, the doubt must be resol ved
in favour of the assessee on the basis of the principles
enunci ated in Comm ssi oner of Income Tax, Bangal ore V.

A H Gotla 56 | TR 323.

M.R P. Bhat, |earned senior counsel appearing on behalf
of the Revenue has submitted that section 115-J was ained at
those conpani es which were in fact profit naking but submitted
"nil’ assessments of their total income by virtue of the
deductions permtted under the Act. In the case of such "zero-
tax conpanies", the intention of section 115-J was to |evy tax
on such conpanies by fixing a notional asssessable incone
whi ch was 30 per cent of the book profit. Learned counsel has
relied upon the reasoning of the decision of the Division Bench
of the Andhra Pradesh High Court in Suryalatha Spg. MIIs

it
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Ltd. V. Union of India (223 ITR 713) and has submitted that

the assessee cannot under section 115-J (2), be pernitted to
carry forward those deducti ons which had al ready been clai nmed
and allowed by the Departnent in arriving at the zero
assessment figure. According to M. Bhat, had the deductions
not been actually allowed as claimed by the appellant, then the
assessee woul d not have been liable to pay only the tax on the
book profit but tax on the actual incone.

The constitutional validity of section 115-J of the Act is
not in dispute before us. The only issue is its interpretation
Section 115-J(1) commences with a non obstante cl ause.

Plainly read, it provides for two stages:
(a) conput ati on of income of the assessee under the
Act in respect of any previous year relevant to the
assessment year commencing on or after 1st Apri
1988 and before 1st July 1991
(b) If the income as conputed under the Act in respect
of the relevant previous year is |ess than 30 per
cent of its book profit, then the deened tota
i ncomre of the assessee chargeable to tax for the
rel evant previous year woul'd be equal to 30 per
cent of the book profit.
The first stage referred to above envi sages computation
of incone under the Act, that is, after taking into consideration
al | deductions allowable under the Act. It is only after the
deductions are given effect to, and if the resultant incone is
I ess than 30 per cent of the book profit, that the assessee’s
total income would be deened to have a notional income fixed
at 30 per cent of its book profit. It nmay be that the assessees
are not required to pay tax on the figure of 'the assessable
incone arrived at after deducting the anpbunts perm ssible
under the Act. However, it cannot be said that therefore the
deductions are not taken into account. |f the deductions had
not in fact been allowed then the assessee woul d not have had
an assessable income | esser than 30 per cent of its book profit,
entitling it to pay tax only on 30 per cent of its book profit. In
deeming the total incone to be 30 per cent of the book profit,
the deductions clainmed are not ignored as contended by the
appel l ants but are a necessary ingredient of the fornmula for
applying the fictional total incone. The decisions cited in the
context of the operation of statutory fictions are not apposite as
there is no notional or fictional but actual deduction.” Oncethe
deductions are taken into consideration and the assessee is put
into the category of those conpani es covered by section
1153(1) only then is the assessee required to pay on a notiona
i ncome of 30 per cent of its book profits.
Had sections 115J not been introduced, the assessee
woul d have been entitled under the provisions of section 32(2),
32(A) (3), 72(1) (ii), 73, 74, 74A(3) and 80(J)(3) to carry forward
only the unabsorbed depreciation allowance under section 32,
i nvestment al | owance under section 32-A, |o0sses under
sections 72, 72A, 73, 74 and perm ssi bl e deducti ons under
section 80J to the foll owi ng assessnent year to be set off
agai nst the profits and gains of that assessment year. Al |t hat
section 115-J(2) does is to preserve this right viz. to carry
forward the bal ance of the unabsorbed deductions in the
rel evant previous year to the next assessnent year. Section
115-J does create any right nor does it serve to allow all the
deductions taken into consideration for determ ni ng whether the
total income should be quantified under section 115-J (1), to be
carried forward under sub-section 2 of section 115-J. It allows
only the unabsorbed | osses, depreciation, investnent
al |l owance etc. which otherw se could have been carried
forward, to be carried forward.

This construction of sub sections (1) and (2) section
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115J is in keeping with the avowed purpose for which Chapter
XI'1-B was introduced in the Act by the Finance Act, 1987. This
was stated by the Finance Mnister in his budget speech in the
foll owi ng manner:

"It is only fair and proper that the prosperous

shoul d pay at |east sone tax. The

phenonenon of so called ’zero-tax’ highly

profitabl e conpani es deserves attention. In

1983, a new section 80VWA was inserted in

the Act so that all profitable conpanies pay

some tax. This does not seemto have hel ped

and is being withdrawn. | now propose to

i ntroduce a provision whereby every conpany

will to have to pay a 'm nimum corporate tax’

on the profits declared by it inits own

accounts. Under this new provision, a

conpany will pay tax on at |east 30 per cent,

of its book profit This nmeasure will yield a

revenue gain of approximately Rs.75 crores."

In addition, a contenporaneous exposition of the purport
of section 115J is contained in Circular No. 495 dated 22nd
Sept ember 1987 issued by the Central Board of Direct Taxes .
The Circul ar gives explanatory notes on the provisions relating
to direct tax in the Finance Act. Wth reference to section 115J,
it was said:

" Section 115J, therefore, involves two
processes. Firstly, ‘an assessing authority has
to determ ne the incone of the conmpany under
the provisions of the I'ncone-tax Act. Secondly,
the book profit is to be worked out in
accordance with the Explanation to section
1153(1) and it is to be seen whether the income
determi ned under the first process is less than
30 per cent of the book profit. Section 115J
woul d be invoked if the incone determ ned

under the first process is |ess than 30 percent
of the book profit. The Explanation to sub-
section (1) of section 115J gives the definition
of the "book profit" by incorporating the

requi rement of section 205 of the Conpanies

Act in the conputation of the book profit.
Brought forward | osses or unabsorbed
depreci ati on whichever is | ess would be

reduced in arriving at the book profits. Sub-
section (2), however, provides that the
application of this provision would not affect the
carry forward of unabsorbed depreciation

unabsor bed i nvest ment al | owance, business

| osses to the extent not set off, and deduction
under section 80J, to the extent not set off as
conput ed under the Inconme-tax Act".

The Division Bench of the Andhra Pradesh H gh Court
in Suryalatha Spg. MIls Ltd. (supra) had construed section
115J in favour of the Revenue inter alia because: "the very
obj ect of the provision of section 115J is to tax such conpanies
whi ch are maki ng huge profits and al so decl aring substantia
di vi dends, but are managing their affairs in such a way as to
avoi d paynent of incone tax, as a result of various tax
concessions and i ncentives and for that purpose the taxable
i ncome is determ ned under sub-section (1) of section 115J, if
any |l oss equal to the income thus determined is allowd to be
adjusted, then that would frustrate and nullify the very object of
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enacting the provision". The reasoning appears to us to be
unexcept i onabl e.

In Lallcherra Tea Co. (O Ltd. V. Comm ssioner of

Income Tax 239 | TR 611 relied upon by the appellant, the
Guwahati Hi gh Court was considering a case of an assessee-
conpany which had filed a return in which the total incone
conputed was | ess than 30 per cent of its book profit. After
conputing its book profit, in terns of section 115-J (1), a sum of
Rs. 74,477/ - was deened to be the total inconme chargeable to

tax for the assessnent year, nanely, 1987-88. 1In the

assessment year 1988-89, the company sought to deduct the

sum of Rs.74,477/- rounded off to Rs.74,450/- fromits tota

i ncome. The Revenue opposed this. The subm ssion of the
assessee was that the tax woul d not have been demanded

agai nst the anount whi ch was adjusted. Upsetting the finding

of the Tribunal, the Court held in favour of the assessee on the
basi s of a hypot heti cal exanpl e which, in our view, proceeds on
a conplete m s-appreciation of section 115-J.

The decision of this Court in Madeva Upendra Sinai V.

Union of India (supra) related to the constitutional validity of
the Taxation Laws (Extension to -Union Territories)(Renoval of
Difficulties) Order No. 2 of 1970 by which the provisions of the
Act were extended with certain anendnments to the Union
Territories of CGoa, Daman and Diu w.e.f. 1st April 1963. The
deci sion turned on/the wordi ng of section 43(6) of the 1961 Act
whi ch defines "witten down value’ in so far as it is relevant:
(a) in the case of assets acquired in the

previous year, the actual cost to the

assessee;

(b) in the case of assets acquired before
the previous year, the actual cost to

the assessee less all depreciation

actually allowed to himunder this

Act, or under the Indian Incone Tax

Act, 1922 (11 of 1922), or any Act

repeal ed by that Act, or under any

executive orders issued when the

I ndi an | ncone-tax Act, 1886 (2 of

1886) was in force.

Under the laws in force in the former Portuguese territory,
no allowance in the nature of depreciation was permtted in
conputing the gross income. According to the assessees since
there was no depreciation allowed under the Portuguese law in
the said relevant previous year, it could not be said to have
been actually allowed and that, therefore, they were entitled to
adjust the entire depreciation in the accounting year. /This was
nore than what was available to assessee who had all al ong
been covered by the 1961 Act. Parity anpbngst the assessees
was sought to be brought about by the inmpugned O der by
providing notional depreciation in prior years for the 'new
assessee’. This was held to be unconstitutional. In this
context, the Court held that:

“"the word 'depreciation actually

allowed’ in section 43(6)(b) connote

depreci ation that has actually been

taken into account and given effect to by

the incone tax authorities in the

conputation of the profits and gai ns of

the business in assessing incone tax for

earlier years."
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Since there was no | aw between the date the territories

were nerged in India and the date when the | ncone Tax Act

was extended to those territories under which the inconme of
those prior years could be conputed, there was no question of
any depreciation being claimed, allowed or carried forward by
the assessee for any year prior to 1963. A simlar decision was
taken by this Court in Conm ssioner of Incone Tax, Bonbay

City | V. Dharanpur Leather Co. Ltd. (supra). Both decisions
are di stinguishable since, for the reasons stated we have hel d
that there is no notional but actual deduction in this case.
For the reasons aforesaid, we have no hesitation in

confirmng the decision of the H gh Court and di sm ssing these
appeal s with costs.
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