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Sone of these Appeals are filed by the Collector of Centra
Excise. Oher Appeals are filed by Iron or Steel Manufacturing

Conpani es. In all these Appeal s combn questions of |aw arise.
Therefore all these Appeals are being disposed of by this comon
Judgnent .

Briefly stated the facts are as foll ows:
Under Section 2(a)(ii) of the Essential Comodities Act, 1955 "iron
and steel including nmanufacture of products of iron and steel" are
essential commdities. Section 3 of this Act enables the Centra
CGovernnment to control production, supply and distribution of essentia
commodities. One of the nmanners of control could be by regulating
price at which the essential conmpdities are to be bought or sold.
Pursuant to the powers given under Section 3 of the Essentia
Conmodities Act, 1955 the Governnment of India issued the Iron and
Steel (Control) Order, 1956. G auses 15 and 17 (b) of the said Oder
read as foll ows:

"15. Power to fix price. - (1) The Controller nay from

time to time by notification in the Gazette of India, fix the

maxi mum prices at which any iron or steel may be sold (a)

by a producer, (b) by a stockhol der including a controlled

stockhol der and (c) by any other person or class of

persons. Such price or prices nay differ for iron and stee

obtaining fromdifferent sources and may i ncl ude

al | owances for contribution to and paynment from any

Equal i sati on Fund established by the Controller for

equal i sing freight, the concession rates payable to each

producer or class of producers under agreenents entered

into by the Controller with the producers fromtine to tine

and any ot her disadvantages. The Controller may al so, by

a general or special order in witing, require any person or

cl ass of person enunerated above to pay such anobunt on

account of all owances for contribution to any Equalisation
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Fund, within such period and in such manner as the
Controller may direct in this behalf:

Provided that the Controller may, with the approva
of the Central Government, fix maxi mumprices for sale of
iron or steel (a) by a producer, (b) by a stockhol der
i ncluding a Controller Stockholder and (c) by any ot her
person or class of persons for export outside India and
such prices may be different fromthe naxi mum selling
prices fixed for sale for other purposes.

Provided further that the Controller may, with the
approval of the Central Governnent, fix maxi mum
controller prices for sale of iron or steel by the Registered
Producers and Controll ed Stockholders to the
manuf acturers of engineering goods for fabricating
products for export, at prices lower than the maxi mm
selling prices fixed for sale for other purposes.

(2) For the purpose of applying the prices notified
under sub-clause (1) the Controller may hinself classify
any iron and steel and may, if no appropriate price has
been so notified, fix such price as he considers
appropri ate:

Provi ded that' where any stocks are required by a
special order of the Controller to be noved from one pl ace
to another or are to be sold at a place which s not
connected with any rail head, the Controller may direct that
the maxi mum prices fixed under sub-clause (1) or (2),
shall not apply to such stocks and may, in respect of such
stocks, specify the maxi mum prices at which the iron or
steel may be sol d.

(3) No producer or stockhol der or other person shal
sell or offer to sell, and no person shall acquire, any iron or
steel at a price exceeding the maxi num prices fixed under
sub-clause (1) or (2).

17-B. Power of Central Governnent to set up

commttees, etc. - (1) For the purpose of giving effect to
the provisions of this order, with respect to any category of
iron or steel, whether such category is subject to or

exenpt fromthe operation of all or any such provi sions,

the Central CGovernnment may, by notification.in the Oficia
Gazette, set up, fromtinme to time, such comittees,

bodies or authorities as it may consi der necessary.

(2) The committee, body or authority set up under
sub-clause (1) shall carry out such functions as may be
specified in the notification under which such committee,
body or authority is set up."

Thus it is to be seen that what could be fixed is the price. The
Conmittees which were to be set up were only to carry out such

functions as would be specified in the Notification under which they are
set up.

By a Notification bearing no. SC(1)-1(5)/71-B dated 7th April
1971, a Joint Plant Commttee (JPA) and a Steel Priority Commttee
(SPC) were set up. Clause 8 of this Notification reads as foll ows:
"(8) The Committee may determ ne, announce and |i st
prices (base prices as well as extras) fromtime to time of
all categories of iron or steel not subject to price contro
under cl ause 15 of the Iron and Steel (Control) Order
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1956. The prices so determined will be ex-works prices.

The Controller shall add a fixed el ement of equalised
freight to the ex-works prices announced fromtine to tine
in order to ensure that buyers of steel all over the country
pay the sane railway freight irrespective of the distance
fromthe source of supply. The Conmittee may take such
neasures as it considers necessary or desirable to ensure
that buyers of iron or steel al over the country pay the
same price."

It rmust be mentioned that the Comrittees constituted under the
Notification consisted of a Chairman, i.e. the Iron and Steel Controller
one representative of each of the main Steel Plants i.e. one from

TISCO one fromthe Indian Iron and Steel Conpany Linited, one from

the Hi ndustan Steel Limted, Raurkela, one fromthe Hi ndustan Stee
Limted, Bhilai, one fromthe Hi ndustan Steel Limted, Durgapur and a
representative of the Railways.. Thus the majority of nenbers in

these Conmittees were fromthe Iron and Steel Conpanies who are

before thi's Court.

By another Notification dated 27th Decenber, 1998 the earlier
Notification was anended. Sub-clauses (9A) and (9B) were added.
These read as foll ows:

"(9A). The Committee may add an el enent to the ex-

wor ks prices determ ned under sub-clause (8) for
constituting a fund for nodernisation, research and

devel opnent with the object of ensuring the production of
iron and steel in the desired categories and grades by the
main steel plants. In the matter of operation of this fund,
the Conmittee shall performits functions in accordance
with and subject to, such regulations or directions as nay
be issued by the Central CGovernnent, fromtine to tine.

(9B). The Conmittee nmay al so add any other elenent to
the ex-works prices determ ned under sub-cl ause (8) to
enable it to discharge its functions and to inpl enent
specific schenme entrusted to it by the Centra
Governnent . "

At a neeting held by JPC on 16th January, 1992 note was taken
of a Notification No. SC 16(6)/91. It was resolved that the menbers
steel plants would add to their ex-works prices certain elements. The
rel evant Cl ause of the Notification reads as foll ows:

"(4) The Committee may fromtine to tine require-the

menber steel plants to add the el enents |listed belowto

their ex-works prices of all or any of the categories of iron
and steel and to remt the same to the Conmittee within

such periods as may be specified:

(1) an el enent of price towards the Stee

Devel opment Fund for financing schenes,

projects and other capital expenditures for
noder ni sati on, research and devel oprent,
rehabilitation, diversification, renewals and

repl acenent, bal ancing, additions to capacity,
naj or new i nvestnents or any other programe

for inproving the quantum of technol ogy or
efficiency of production of Iron and Steel or their
quality.

Expl anation: The Committee shall performits
functions relating to the Steel Devel opment Fund
in accordance with and subject to such orders as
directions or may be issued by the Central
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Government in this behalf fromtinme to tine.

(ii) an el ement of price for enabling the Conmittee to
di scharge its functions and to inplement specific

schenes entrusted to it by the Centra

Gover nnment

(iii) An el enment of price towards the Engi neering
Goods Export Assistance Fund." (enphasis
suppl i ed)

Pursuant to this Notification these Conpanies started addi ng that
element to their ex-works price. The Excise Departnent clains that
exci se is payable even on this conponent.

The questions which therefore arise are (i) whether the el enents
required to be added by the nenbers steel plants, as per the decision
of the JPC, are adm ssible deductions under Section 4(4)(d)(ii) of the
Central Excises and Salt Act, 1944 (hereinafter called the said Act) i.e.
whet her they fall " within the definition of the term"other taxes" and (ii)
whet her such addition, which is a compul sory inmpost, can be

consi dered and be price on which excise duty is payable by the parties.
M. Desai has submitted that the Iron or Steel Conpani es have

to conpul sory add this element to the ex-works price. He submtted
that this therefore isa conpul sory exaction. He relied upon the case
of Conmi ssioner of C/ Ex., Meerut v. Kisan Sahkari Chinni MIIls Ltd.
reported in 2001 (132) ELT 523 (S.C.). In this case, in the State of
Uttar Pradesh there was an Act cal ledthe Utar Pradesh Shera

Ni yant aran Adhi ni yam 1964. This Act regul ated storage, gradation
price, supply and distribution, in Utar Pradesh, of nolasses produced
by the sugar factories. Section 8(4) of the Act provided that sugar
factories would be liable to pay to the State Governnent

adnmi ni strative charges as may fromtinme to tinme be notified. These

adnmi ni strative charges were based on the quantity of nolasses sold

and supplied by the sugar factories. -Section 5 of the Act enabled the
factories to recover these charges fromthe person to whomthe

nol asses were sold. The question before the Court was whether this
conpul sory exaction fell within the term"other taxes" in Section
4(4)(d)(ii) of the Central Excise Act. This Court hel'd as foll ows:

"7. Under Section 4(4)(d)(ii) of the Central Excise Act what is to be
excluded fromthe assessable value is the anbunt of duty of excise,

sal es tax and "other taxes". Taxes, as such, are not defined in the
Central Excise Act. |If the expression "tax" is to be understood in the
absence of any definition, it would certainly cover any levy. |In D. G
Ghose & Co. (Agents) Pvt. Ltd. v. State of Kerala & Anr., 1980(2) SCC
410, broad neani ng had been given to the expression "tax". In /such

an event, adm nistrative charges would be covered under Section
4(4)(d)(ii) as "other taxes" because it is a conmpul sory exaction made
under an enactnent and, therefore, a duty or inpost and such inpost
nust be held to be in the nature of a "tax’ covered by the aforesaid
provi sions."

Strongly relying on these observations, M. Desai submitted that in this case al so
there is a conpul sory exaction and therefore such conpul sory exaction is in the

nature of "tax" and is covered by the words "other taxes" in Section 4(4)(d)(ii) of the
Central Excise Act

M. Desai also drew the attention of this Court to the case of Ispat |Industries
Ltd. v. Union of India reported in (2000) 4 SCC 137. In this case the Petitioner who
was al so a manufacturer of iron and steel claimed that they were entitled to financia
assi stance fromthe Steel Devel opnent Fund. This Court set out all the rel evant
provi sions and then held as foll ows:

"11. As seen above, SDF was created by notification issued
under cl ause 17-B of the Control Order. Miin steel plants formthe .
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primary units of the Joint Plant Committee. It wee only the nenbers
steel plants or the main steel plants who were subjected to add an

el ement of their ex-works price and remt the sane towards SDF.

SAIL and TI SCO were the nmenber steel plants. SAIL was having four

pl ants at Bhilai, Bokaro, Durgapur and Rourkela. Indian Iron and Stee
Conpany Ltd. subsequently got nerged with SAIL. By notification

dated 16-1-1992 the Central Governnent withdrew the price

restrictions under the Control Order and thereafter by notification
dated 21-4-1994 contributions by the nmenber steel producers towards
SDF was al so discontinued. It is the Central Covernment, which

exerci ses control over SDF though there is no backing of any statutory
provision for creation of SDF. The prinmary object of SDF was to
enabl e the main steel producers for nodernization, research and

devel opnent with the object of ensuring the production of iron and
steel in the desired categories and grades by the main steel plants.

O her steel producers who were known as secondary producers were

not nenbers of theJoint Plant Committee. They were not subjected

to add an el enent of ex-works price of steel but could add any

el enent of their choice and not ' to nake remttance of the same to

SDF. It ‘'does not stand to reason as to how t hese secondary producers
are entitled to claimany anmount fromthe corpus of SDF or to get

some directions issued respecting the use of SDF. The petitioner
started production only in April 1998 when four years prior to that
remttance to SDF had been di sconti nued. It is not disputed that the
petitioner was not a nenber of the Joint Plant Commttee and did not
remt any anmpount towards the corpus of SDF. « The question is if in
these circunstances the petitioner coul d advance a claimor exercise a
ri ght on SDF in any nanner.

12. It were the nmenmbers of the Joint Plant Conm ttee who
were made bound to add an el enent of ex-works price and to remt
that anount for the constitution of SDF.” It has been stated by the first
respondent, Union of India, through the affidavit filed by the fourth
respondent, Joint Plant Conmittee, that funds out of SDF were
di shursed to the nenber steel plants by the SDF Managi ng Conmittee
as per directions issued by the Central CGovernnent fromtinme to tinme.
It is then submtted that since early 1990s there has been a genera
recession in the steel industry. = SAIL had approached the Centra
Government for its financial and business restructuring. SAlIL had
taken over Indian Iron and Steel Conpany Ltd., a sick conpany in the
year 1978. Indian Iron and Steel Conmpany Ltd. is-a wholly-owned
subsidiary of SAIL. The proposal given by SAIL to the Central
Gover nment cont ai ned various conponents and measures incl uding
wai ver of |oans from SDF nade over to nenber steel plants which
were under SAIL. It will be noticed that the anount of SDF was not in
fact renmitted to the Central Governnment but was shown as credit to
the Central CGovernment in the books of SAIL and its menmber stee
plants. This proposal of SAIL, it would appear, has since been
accepted by the Central Governnent by its letter dated 18-2-2000
whi ch we have reproduced above.

13. Wi le there was price control under the Control Order

during the period 1978-94 when the remttance to SDF was nade by

the main steel producers, the petitioner was nowhere in the picture

and was not subjected to any price control |ike the nmmin stee

producers. The petitioner and other steel producers were free to

produce and sell the iron and steel products in the narket on the

prevailing prices. It has been pointed that the price fixed by the

petitioner of its products was nuch hi gher than the control price which

i ncluded el emrents of SDF. While the collection and remttance to SDF

has been discontinued w.e.f. April 1994, the petitioner made its claim

for the first tine in 1999 which woul d appear to be rather incongruous.

It is submitted that the claimmade by the petitioner is not bona fide

and the wit petition has been filed with ulterior notives, which are not

difficult to fathom SAIL had stressed i nmedi ate need for
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restructuring and nodernizing all the main steel plants. Due to
recessi on, SAlL has been passing through a severe financial position
and has to suffer a loss of Rs. 1574 crores in 1998-99. It has further
to suffer the burden of interest to the tune of Rs. 2017 crores per

annum for nmoderni zation. |In the aforesaid circunstances, the
petitioner does not have any right to claimany relief in the wit
petition pertaining to utilization of SDF. It is quite apparent that from

the very nature of the creation of SDF, the manner of remittance to
SDF and purpose of its utilization, it is a fund created ultimtely for the
utilization by the menber steel producers only."

M Desai submitted that this case shows that what was bei ng added was an el enent
to the ex-works price and that the exaction was a conpul sory exaction. He
submitted that the nmanufacturers had no option but to add this elenent to the ex-
works price and to then remt that amount to JPC and the SPC. He subnitted that
these conpul sory exacti ons were clearly having the nature of a tax.

In order to understand the subm ssion, the provisions of Section 4 of the said
Act need to be |look at. The relevant provisions of Section 4 read as foll ows:
"4, Val uation of excisable goods for purposes of charging of

duty of excise. (1) Were under this Act, the duty of excise is

char geabl e on any excisabl e goods with reference to val ue, such val ue
shal I, subject to the other provisions of this section, be deemed to be
(a) the normal price thereof, that i's to say, the price at

whi ch such goods are ordinarily sold by the assessee to
a buyer in the course of whol esale trade for delivery at
the time and place of renoval, where the buyer is not a
rel ated person and the price i-s the sole consideration for

the sal e:

XXX XXX XXX

XXX XXX XXX

(4) For the purposes of this section,-

(a) "assessee" nmeans the person who is liable to pay
the duty of excise under this Act and includes his
agent ;

XXX XXX XXX

XXX XXX XXX

(d) "value" in relation to any exci sabl e goods, -

XXX XXX XXX
XXX XXX XXX
(ii) does not include the anbunt of the duty of

exci se, sales tax and other taxes, if any, payable
on such goods and, subject to such rules as may

be made, the trade di scount (such di scount not
bei ng refundabl e on any account what soever)
allowed in accordance with the nornmal practice of
the whol esale trade at the tine of renoval in
respect of such goods sold or contracted for
sale;"

It is thus to be seen that under the said Act excise duty is chargeable on the val ue of

the goods. The value is the nornal price i.e. the price at which such goods are

ordinarily sold by the assessee to a buyer, where the buyer is not a related person

and the price is the sole consideration for sale. Fromthe price at which the assessee

sells to the buyer the only deductions perm ssible are those under sub-clause 4(d)(ii)
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i.e. excise, sales tax and other taxes and in certain cases trade discounts. It is
nobody’s case that the extra elenent is an excise or a sales tax or a trade discount.
The only question is whether it would fall within the neaning of the term "other
taxes".

In Kisan Sahkari Chinni MIIs Ltd.’s case, to give a broad neaning to the term
"tax", reliance was placed upon the case in D. G Gose and Co. v. State of Kerala
which is reported in (1980) 2 SCC 410. In D. G Cose's case the question was
regarding the validity of tax inposed by the Kerala State on buildings by virtue of
the Keral a Building Tax Act, 1975. The validity of this Act was challenged, inter alia,
on the ground that this was the tax on the capital value and assessee of an individua
or a Conpany and therefore fell within the scope of Entry 86 of List 1 of the VII
Schedul e of the Constitution and not under Entry 49 of List 2. On this basis it was
urged that the State did not have the statutory authority to inpose such a tax. In
dealing with these questions this Court held as foll ows:

"5. The word ’'tax’ in its widest sense includes all noney raised by
taxation. It therefore includes taxes |levied by the Central and the
State |l egi'slatures, and al so those known as ’'rates", or other charges,

| evied by local authorities under statutory powers. "taxation" has

therefore been defined in clause (28) of Article 366 of the Constitution
to include "the inposition of any tax or inpost, whether general or

| ocal or special", and it has been directed that "tax" shall be
"construed accordingly"."

Thus it is to be seen that even though the term"tax" has been given a wi de
interpretation to include all nonies raised, the levy still has to be by the Central or
State |l egislatures or by some statutory authority. |In Kisan Sahkari Chinni MIls Ltd.’s
case the inposition was under a statute enacted by the State of Uttar Pradesh. Thus

the levy was by the State. It was thus held that that levy fell within the definition of
the term "ot her taxes".

In the present case, it has already been held by this Court in Ispat Industries’
case that there is no backing of any statutory provision for the creation of these
funds. Further it has already been hel'd, and in our view correctly, that these main
steel plants were the only nenber steel plants. The |levy was only on them and the
fund was created for the utilization by these nmenber steel plants only. Al so to be
noted that even though the Essential Conmopbdities Act enpowers regul ation of price,
it does not enpower inposition of any taxes. The addition of an el enent to the ex-
wor ks price has no statutory backing or force. It is not by the Central CGovernnent or

the State Governnent or any local authority. It is a levy by a Conmttee mgjority of
whose nenbers are representatives of the steel plants. The purpose of creating
funds is for the benefit of these nenmber steel plants. Such a | evy, even though, it

may be conpul sory can never be "tax".

M. Desai then submtted that what was bei ng added was an element to the
ex-works price. He submitted that this el enent cannot be considered to be price on
whi ch excise duty has to be paid. It was pointed out to us that, on this question, the
Custons, Excise and Gold (Control) Appellate Tribunal, Del hi (CEGAT, Del hi) had, in
the case of SAIL v. Collector of Central Excise reported in 1997 (90) ELT 502, held
that as the manufacturers were conpelled by law to collect this charge over and
above the price without right to appropriate it for themnmselves and with duty of
making it over a third party i.e. the JPC, the charges could not be regarded as part of
the consideration for the sale price of the goods. It was held that these charges
could not be added for determ ning the assessabl e val ue.

It was pointed out that another natter appeared before the Cal cutta branch
of CEGAT. The earlier Judgment of CEGAT was shown to the Cal cutta branch. The
Calcutta branch in the case of SAIL & Anr. v. Collector of Central Excise,
Bhubaneswar reported in 1998 (24) RLT 394 (CEGAT) differed with the earlier
Judgnent and held that this addition was nothing but an elenment of price and that
therefore the sane had to be included in deternmining the assessable val ue for
paynment of excise duty.

In view of these conflicting decisions, the question was referred to a |arger
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Bench of CEGAT. 1In the case of SAIL v. Collector of Central Excise, Bhubaneshwar
reported in 2000 (119) ELT 249, the larger Bench held that the normal price was a
price at which the goods were ordinarily sold by the assessee to the buyer. It was
held that if any part of the amount paid by the buyer to the assessee was not to be
appropriated by the assessee then consequently that part cannot be termed as val ue
for the goods. In comng to this conclusion the |larger Bench had relied on
Judgnents of this Court which are set out hereinafter.

In the case of C.1.T. v. Tollygunge Cub Ltd. reported in (1977) 2 SCC 790,
the question was whether a surcharge collected by the assessee Club fromall race
goers but which had been earmarked for charity could be deened to be an incone of
the assessee and therefore includible in the taxable income of the assessee. It was
held by this Court that incone tax was a tax on incone. It was held that "incone" is
what reaches the assessee and that it is that incone which is intended to be charged
to tax under the Incone Tax Act. It was held that every receipt by the assessee is
not necessarily income in his hands. It was held that the surcharge collected by the
assessee was for the purposes of being paid over to |local charities. It was held that
this surcharge was clearly inpressed with an obligation in the nature of trust for
bei ng applied for the benefit of charities. It was held that this surcharge was
di verted before it reached the hands of the assessee and did not becone part of the
i ncomre of the assessee. [t was held that such a surcharge would therefore not be
regarded as i ncone assessable to tax.

In the case of C/1.T. v. Bijli Cotton MIIls reported in (1979) 1 SCC 496, the
guesti on was whether certain anounts realized by the assessee on account of
"Dharmada" (Charity) /in addition to the price fromhis custonmers could be stated to
be incone in the hands of the assessee which were assessable to incone tax. It was
held by this Court ‘that though amount of "Dharmada" was undoubtedly a paynent
whi ch the customers were required to pay in addition to the price of the goods

purchased fromthe assessee. It was held that the purchase of the goods was only
an occasi on and not the consideration for the "Dharnmada" amount. |t was accepted
that without paynent of the "Dharnmada" anmpunt the custoner would not be able to
purchase the goods fromthe assessee. It was held that this did not nmake the

paynment invol untary because the purchaser purchased the goods of his own volition

It was held that the ampunt of "Dharmada" was being collected for purposes of

giving to charities and were held by the assessee under an obligation to spend them
for charitable purposes. It was held that these therefore did not formincone of the
assessee. It was held that these anpbunts were not ‘part of the price of the goods but
were paynents for specific purpose of being spent on charitable purposes.

In the case of Mohan & Co. v. Collector of Central Excise reported in 1987
(30) ELT 624, relying upon the above nentioned two decisions of this Court CEGAT,
Del hi held that "Dharnmada" (charity) receipts were not includable in the assessabl e
val ue under Section 4 of the Central Excise Act. M. Desai subnmitted that an SLP
filed against this order was sumarily rejected by this Court.
M Desai submitted that all the above authorities including the | arger Bench
deci si on of CEGAT and the decision of CEGAT in Mhan & Co.’s case /clearly show t hat
when there is a conpul sory inpost or exaction, the assessee has to collect but the
assessee cannot retain for hinself and he has to pass on the same, then such a
conpul sory exaction cannot be included in the value for purposes of assessing excise
duty. He submitted that such inposts cannot be deened to be price. M. Desai
submitted that the m nutes of the JPC dated 16th January, 1992 as well as the
Notification of the same date, nake it clear that what was being added/levied was an
element to the ex-works price. He submtted that the price remained the ex-works
price. He submitted that the Conpanies sold to the custonersat the ex-works
price. He subnmitted that the additional amount was nerely collected by the
Conpani es for and on behalf of JPC and SPC. He subnmitted that they did not retain
this amobunt. He subnitted that this elenent could not be considered to be price.

On the other hand, M. Rohtagi submitted that the principles under the
I ncome Tax Act cannot be nmde applicable to the Central Excise Act. He submtted
that under the Incone Tax Act what is taxable is the actual inconme received by the
assessee for his own benefit. He subnitted, with reference to Section 4 of the said
Act, that under the Central Excise Act excise duty is chargeable on the value of the
goods. He submitted that the value is the price at which the goods are ordinarily
www.taxcode.in
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sold by the assessee to the buyer. He submitted that therefore the price which the
buyer pays is the price on which excise duty is leviable. He submtted that fromthe
price that the buyer pays, the only deductions can be those set out in Section

4(4) (d)(ii) of the said Act. He submitted that this levy is not a "tax" and does not
fall within the neaning of the term"other taxes". He subnmitted that this el enent
cannot be deducted fromthe assessabl e val ue of the goods.

M. Rohtagi further points out that the el ement which has been added is an
"el ement of price". He relied upon the Notification dated 16th January, 1992 (which
has been reproduced hereinabove) and points out C auses 4(i), 4(ii) and 4(iii) which
clearly show that what has been added is an element of price. M. Rohtag
submitted that this element could only have been added as price because the JPC
and SPC are established by virtue of the Iron and Steel (Control) Order. He
submtted that the Iron and Steel (Control) Oder is based on the Essentia
Conmoditi es Act and under that Act there was no power to nake any |levy or inpose
any tax on a purchaser. He submitted that the addition being an elenent of price it
has to be includedin the assessabl e value for purposes of excise duty.

We have heard the parties. . In our view, M. Rohtagi is right. Principles on
which "incone" is to be determ ned under the Income Tax Act cannot apply when
determ ning "val ue" for purposes of Excise Duty. Under the Incone Tax Act, tax is
payabl e on i ncone whi ch reaches the assessee. On the other hand, Section 4 of the
sai d Act shows that excise is payable on the price at which goods are ordinarily sold
to the buyer. Thus the principles on which Bijli Cottons MIIs" case and Tol | ygunge
Club’'s case were deci ded woul d not be appropriate and woul d not apply for deciding
"val ue" for the purposes of the said Act. [I'n our view the decision of CEGAT in Mhan
& Co.’ s case cannot be said to be good law.

We are supported in our view by the decision in the case of Hi ndustan Sugar

MIlls v. State of Rajasthan reported in (1978) 4 SCC 271. In this case the question
was whet her the assessee was |liable to pay Sal es Tax on the ampunt of rail way
freight collected by themfromthe purchaser. It was held that the assessee was
bound to pay Sal es Tax on such anounts. I'n the case of E.1.D. Parry (1) Ltd. v.
Asst. Conmi ssi oner of Conmercial Taxes reported in (2000) 2 SCC 321 it was held
that the purchase price is the total ambunt of consideration for the purchase of
goods. It was held that this woul dinclude price and al so other anmpunts payabl e by
the purchaser. These authorities are under the Sales Tax Act. The principles for
conputing value for purposes of Sales Tax are simlar to those of conputing val ue
for purposes of Excise Duty. It is these principles which would apply.

In any event, a plain reading of the Notification makes it clear that what has

been added is an "element of price". Neither JPCnor the SPC could have made any
conpul sory exaction fromthe purchaser. They could only regulate prices as the
powers which they derived are only those which are conferred on them by the
Notification which established them Cause 8 of the Notification dated 7th April
1971 only gave a power to determine the prices. ~The amended C auses (9A) and

(9B), which were introduced by Notification dated 27th Decenber, 1978, also
enmpowered themnerely to add elements to the ex-works price. [In other words the
ex-works price could be increased by adding an element to it. Thus what was being
added was to the price. Another aspect to be kept in nmnd is ultimte beneficiaries
of these ampbunts are the steel plants thensel ves.

In our view therefore the view expressed by the | arger Bench of CEGAT, Delh
cannot be said to be the correct view. |In our view, the decision of CEGAT, Calcutta
in SAIL v. Collector of Central Excise reported in 1997 (90) ELT 502 is correct.

In this view of the matter, the Appeals filed by the Revenue are allowed. The
Appeal s filed by the Conpani es agai nst the Judgnent, in the case of SAIL v.
Col l ector of Central Excise reported in 1997 (90) ELT 502 are disnissed.

We are told that in some of the matters the question of a proper cal cul ation of
the duty also arises. W are told that CEGAT did not undertake the exercise of
proper calculation as they held in favour of the assessee. In those cases where a
qguestion of re-calculation arises, the matters will necessarily stand referred back to
CEGAT for deternmination of the exact anpbunts in accordance with law. Parties to

jointly intimate the Ofice, a list of such matters. In case of dispute liberty to apply.
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Wth these directions the Appeals stand di sposed of. There will be no order
as to costs.

www.taxcode.in




