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These appeal s arise out of a common judgnent
delivered by a Division Bench of ‘the Kerala High Court in

| TR Nos. 70/ 1994 and 43/1997.

Cvil Appeal No.6100/1998 is preferred by the assessee

conpany and Civil Appeal Nos.
by the C.I.T., Ernakul am

2518-19/1999 are preferred

Though a nunber of questions came up for

consi deration before the H gh Court, in these appeals, based
on the argunents addressed before us, we are nainly
concerned with the follow ng three questions :

(i) Can an Assessing O ficer while assessing a

conpany for income tax under

Section 115-J of

the I ncone Tax Act question the correctness of
the profit and | oss account prepared by the
assessee conmpany and certified by the statutory
auditors of the conpany as havi ng been prepared
in accordance with the requirements of Parts |
and Il of Schedule VI to the Conpanies Act ?

(ii) Whet her the dividend i ncone earned by the
assessee conmpany fromits investment nmade in the

units of Unit Trust of India,

can be included in

conputing the profit of the eligible business under
Section 32AB of the Income Tax Act ?

Giii)

Wet her the business of buying and selling of

units of Unit Trust of India by the assessee
conpany anounts to a specul ati on busi ness or
not, for the purpose of allow ng set off as to the
| oss suffered by the conpany in such a business ?

Brief facts necessary for the disposal of first of the

above questions are as follows :

The assessee company while determining its net profit
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for the relevant accounting year has provided for arrears of
depreciation in its profit and | oss account which according to
the Revenue is not in accordance with Part Il and Il of
Schedul e VI to the Conpanies Act, 1956 (the ' Companies

Act’). Hence, the assessing officer while considering the case
of the assessee conpany under Section 115-J of the IT Act
recomputed the said profit and | oss account of the conpany

so as to exclude the provisions nade for arrears of

depreci ation. The said action of the assessing officer in
guestioning the correctness of the accounts maintai ned by the
conpany was chal | enged by the conmpany before the Incone

Tax Appellate Tribunal (’the tribunal’) which anpng ot her
things held that the assessing officer has no authority to
reopen the accounts of a conpany which is certified by the
auditors of the company as having been nmaintained in
accordance with the provisions of the Compani es Act and

whi ch account has been accepted.in the General Meeting of

the Conpany as well as by the Registrar of Conpanies. This
view of the tribunal was not accepted by the H gh Court

whi ch hel'd that the assessing officer has the authority to
exam ne whet her the accounts of the conpany have been

mai nt ai ned i n accordance with-the requirenent of sub-section
(1A) of Section 115-Jand in that process if he finds that the
accounts of the company are not in accordance with the

provi sions of the Conpanies Act, he could nake the

necessary changes before proceeding to assess the conpany

for tax under the Explanation to Section 115-J of the IT Act.
The relevant part of Section 115-J of ‘the IT Act reads

as follows: -

"115-J. (1) Notwi thstanding anything

contained in any other provision of this Act,
where in the case of an assessee being a
conpany [(other than a conpany engaged in

the busi ness of generation or distribution of
electricity)], the total income, as conputed
under this Act in respect of any previous year
rel evant to the assessment year conmencing on

or after the 1st day of April, 1988 [but before
the 1st day of April, 1991] (hereinafter in this
section referred to as the rel evant previous
year), is less than thirty per cent of its book
profit, the total inconme of such assessee
chargeable to tax for the rel evant previous year
shal | be deemed to be an ampunt equal to thirty
per cent of such book profit.

[(1A) Every assessee, being a conmpany,

shal |, for the purposes of this section, prepare
its profit and | oss account for the rel evant
previous year in accordance with the provisions
of Parts Il and IIl of Schedule VI to the
Conpani es Act, 1956 (1 of 1956).]

Expl anation.- For the purposes of this
section, "book profit" nmeans the net profit as
shown in the profit and | oss account for the
rel evant previous year [prepared under sub-
section (1A)], as increased by

(a) the anmount of incone-tax paid or payable,
and the provision therefor; or

(b) the amobunts carried to any reserves [(other
than the reserves specified in section .
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80HHD [or sub-section (1) of section
33AC])], by whatever name called; or

(c) the anmpbunt or anmounts set aside to
provi sions made for meeting liabilities, other
than ascertained liabilities; or

(d) the anount by way of provision for |osses of
subsi di ary comnpani es; or

(e) the amobunt or anmounts of dividends paid or
pr oposed; or

(f) the anmpbunt or anounts of expenditure
relatable to any incometo which any of the
provi sions of Chapter Il [applies; or]

(9) the ambunt wi thdrawn fromthe reserve

account under ~Section 80HHD, where it has
been utilised for any purpose other than
those referredto in sub-section (4) of that
section; or

(h) the anmpbunt credited to the reserve account
under Section 80HHD, to the extent that

amount has not been utilised within the

period specified in sub-section (4) of that
section;

[(ha) the ambunt deened to be the profits under
sub-section (3) of section 33AC ]

[If any amount referred to in clauses (a) to (f) is
debited or, as the case may be, the amount referred to

in clauses (g) and (h) is not credited] to the profit and
| oss account, and as reduced by

(i) the anmobunt withdrawn fromreserves [(other
t han the reserves specified in section

80HHD)] or provisions, if any such anpunt

is credited to the [profit and | oss account

Provided that, where this section is
applicable to an assessee in any previous
year (including the relevant previous year),
the anobunt withdrawn fromreserves created
or provisions made in a previous year

rel evant to the assessment year conmencing
on or after the 1st day of April, 1988 shal
not be reduced fromthe book profit unless
the book profit of such year has been

i ncreased by those reserves or provisions
(out of which the said anmount was

wi t hdrawn) under this Explanation; or ]

(i) the anount of incone to which any of the
provi sions of Chapter Il applies, if any such
amount is credited to the profit and | oss
account; or

(ii) the anpbunts [as arrived at after increasing
the net profit by the ampbunts referred to in
clauses (a) to (f) and reducing the net profit

by the anobunts referred to in clauses (i) and
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(ii)] attributable to the business, the profits
fromwhich are eligible for deducti on under
section 80HHC or section 80HHD; so,

however, that such ampbunts are conmputed in

the manner specified in sub-section (3) or
sub-section (3A) of section 80HHC or sub-
section (3) of section 80HHD, as the case

may be; or]

[(iv)] the anobunt of the |l oss or the amount of
depreci ati on which would be required to be

set off against the profit of the rel evant
previous year as if the provisions of clause

(b) of the first proviso to sub-section (1) of
section 205 of the Conpanies Act, 1956 (1

of 1956), are applicable.

(2) Not hi ng contained in sub-section (1) shal
affect 'the determ nation of the ampunts in
relation tothe rel evant previous year to be
carried forward to the subsequent year or

years under the provisions of ‘sub-section (2)

of section 32 or sub-section (3) of section

32A or clause (ii) of sub-section (1) of

section 72 or section 73 or section 74 or sub-
section (3) of section 74A or sub-section (3)

of section 80J.]1"

For deciding this issue, it is necessary for us to exam ne
the object of introducing Section 115-J in the IT Act which
can be easily deduced fromthe Budget Speech of the then
Hon. Finance Mnister of India made in the Parlianent while
i ntroducing the said Section which is as follows:

"It is only fair and proper that-the
prosperous should pay at |east sonme tax. The
phenonenon of so-called "zero-tax" highly
profitabl e conpani es deserves attention. In
1983, a new section 80VVA was inserted in
the Act so that all profitable conpanies pay
some tax. This does not seemto have hel ped
and is being withdrawn. | now propose to

i ntroduce a provision whereby every

conpany will to have to pay a "m nimum
corporate tax" on the profits declared by it in
its own accounts. Under this new provision

a conpany will pay tax on at least 30%of its
book profit. In other words, a donestic
wi dely held conmpany will pay tax of at |east

15% of its book profit. This neasure wll
yield a revenue gain of approximtely Rs.75
crores.”

The above Speech shows that the income tax authorities

were unable to bring certain conpanies within the net of

i ncome-tax because these conpanies were adjusting their

accounts in such a manner as to attract no tax or very little

tax. It is with a viewto bring such of these conpanies within

the tax net that Section 115-J was introduced in the IT Act

with a deem ng provision which makes the conmpany liable to

pay tax on at |least 30%of its book profits as shown in its

own account. For the said purpose, Section 115-J nakes the

incomre reflected in the conpani es books of accounts as the

deened i ncorme for the purpose of assessing the tax. If we

exam ne the said provision in the above background, we
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notice that the use of the words "in accordance with the
provisions of Parts Il and IIl of Schedule VI to the

Conpani es Act" was nade for the limted purpose of

enpowering the assessing authority to rely upon the

aut hentic statenent of accounts of the conpany. Wile so

| ooking into the accounts of the conpany, an assessing

of ficer under the IT Act has to accept the authenticity of the
accounts with reference to the provisions of the Conpanies

Act which obligates the conpany to maintain its account in a
manner provi ded by the Conpanies Act and the sane to be
scrutinised and certified by statutory auditors and will have to
be approved by the conpany in its General Meeting and
thereafter to be filed before the Registrar of Conpanies who
has a statutory obligation also to exam ne and satisfy that the
accounts of the conmpany are naintained in accordance with

the requirenents of the Conpanies Act. Inspite of all these
procedures contenplated under the provisions of the

Conpanies Act, we find it difficult to accept the argunent of
the Revenue that it is still open to the assessing officer to re-
scrutinise this account and satisfy hinself that these accounts
have been nmintained in accordance wi'th the provisions of

the Compani es Act. |In our opinion, reliance placed by the
Revenue on sub-section (1A) of Section 115-J of the IT Act

in support of the above contention is msplaced. Sub-section
(1A) of Section 115-J does not enpower the assessing officer

to enbark upon a fresh inquiry in regard to the entries nade

in the books of account of the conpany. The said sub-

section, as a nmatter of fact, nandates the conpany to

mai ntain its account in accordance with the requirenments of

the Conpani es Act which nandate, ‘according to us, is bodily
lifted fromthe Conpanies Act into the IT Act for the limted
pur pose of making the said account so maintained as a basis

for conputing the conmpany’s incone for |evy of incone-tax.
Beyond that, we do not think that the said sub-section

enpowers the authority under the lncome-tax Act to probe

into the accounts accepted by the authorities under the
Conpanies Act. If the statute nandates that incone prepared

in accordance with the Conpani es Act shall be deened

i ncomre for the purpose of Section 115-J of the Act, then it
shoul d be that incone which is acceptable to the authorities
under the Conpanies Act. There can not be two i ncones one

for the purpose of Conpanies Act and another for the

pur pose of incone tax both nmintained under the sanme Act.

If the legislature intended the assessing officer to reassess the
conpany’s inconme, then it would have stated in Section 115-

J that "incone of the conpany as accepted by the assessing
officer". In the absence of the same and on the | anguage of
Section 115-J, it will have to held that view taken by the
tribunal is correct and the High Court has erred. in reversing
the said view of the tribunal

Therefore, we are of the opinion, the assessing officer

whi |l e conputing the incone under Section 115-J has only the
power of exam ning whether the books of account are

certified by the authorities under the Conpanies Act as
havi ng been properly nmaintained in accordance with the
Conpani es Act. The assessing officer thereafter has the
limted power of making increases and reductions as

provided for in the Explanation to the said section. To put it
differently, the assessing officer does not have the
jurisdiction to go behind the net profit shown in the profit and
| oss account except to the extent provided in the Explanation
to Section 115-J.

The second question framed by us herei nabove arises .
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for our consideration in the follow ng factual background.

The assessee conpany in its books of account had shown

certain suns of noney representing as "dividend" fromunits

of the UTI and had included the said sunms in the conputation
of its profit as an income from"eligible business". It also
clains that out of such incone from "eligible business"” it had
purchased certain new machineries for its factory because of
which it clained a deduction of 20% of the said inconme as
provided in Section 32AB of the IT Act. This claimof the
conpany has been allowed by the tribunal and confirned by

the H gh Court. The argunent of the Revenue in this regard

is that the income received by the assessee conpany fromits

i nvestnment in the UTl has been declared by the conpany

itself as an "income from ot her sources" which head of

income is different fromincome from"profits and gai ns of

busi ness or professi on" and under Section 32AB, incone
frombusiness alone is entitled for the benefit of that Section
The assessee contends that its income fromsale and purchase
of units of the UTl is part of its regular business and that it
has held these units as stock-in-trade and has been doing the
busi ness of buying and selling the sane. The assessee al so
contends that its inconme fromthis business of investnment in
the units of the UTlI and its business of manufacture and sale
of tyres are pool ed together in a conmon account of funds

whi ch is managed by one common Managenent. It is also the

subm ssi on of the assessee that these two business, nanely,
the busi ness of buying and selling units of the UTlI and the
manuf acture and sale of tyres are so intertw ned and
interlaced that the same cannot be separated and treated

i ndependently, therefore, this income fromthe UTl being

part of its business incone, it is entitled to claimthe benefit
of Section 32AB.

A perusal of Section 32AB, as it stood at the rel evant

time, shows that if an assessee has a total income including
the income chargeable to tax under the head "profits and
gai ns of business or profession" and if the incone from such
busi ness is derived froman "eligible business" and if the
assessee has out of such inconme utilised any amount during
the previous year for purchase of new plant or nachinery
then it is entitled to a set off of a sumequal to 20% of the
profit of such eligible business as conmputed in the accounts
of the assessee which account has been audited in accordance
wi th sub-section (5) of Section 32AB.

The dispute in the present case is in regard to the
guesti on whet her the assessee’s investnent in the UTl is
busi ness, and if so, is it a business which qualifies to be an
"eligible business" under Section 32AB ? In regard to the
first aspect, we nmust note that the tribunal as a question of
fact based on material on record has come to the conclusion
that the investnment in the UTI by the assessee conpany is in
the course of its business and its business of nanufacture and
sal e of tyres and sale and purchase of units of the UTL are
comon in nature and both the businesses are intertw ned
and interlaced. This finding is accepted by the H gh Court
al so. W also find that this business of the assessee conpany
of buying and selling of units is a business as contenpl ated
under Section 32AB of the Act. The question then is: is it an
el i gi bl e busi ness under the said section ? The term"eligible
busi ness" is defined under sub-section (2) of Section 32AB.
As per that definition, all business of an assessee conpany
will be an eligible business unless it falls under the type of
busi ness enunerated in sub-clauses (a) and (b) of Section
32AB(2). It is nobody's case that this business of the assessee
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conpany i s one of those busi nesses which fall under business
enunerated in clauses (a) and (b) of sub-section (2) of
Section 32AB. Therefore, there is no doubt that the business
of the assessee conpany is an eligible business. The fact that
it is shown under a different head of incone would not

deprive the conpany of its benefit under Section 32AB so

long as it is held that the investnent in the units of the UTI
by the assessee conpany is in the course of its "eligible

busi ness". Therefore, in our opinion, the dividend i ncone
earned by the assessee conpany fromits investnent in the

UTI should be included in conputing the profits of eligible
busi ness under Section 32AB of the Act.

The last point for our consideration is: whether buying

and selling of units by the assessee conpany can be treated
as a specul ative business ? For this purpose, the Revenue
argues that the units purchased by the assessee conpany from
the UTIl are shares, therefore, as per Explanation to Section
73 of the Act, the said business of purchasing and selling of
shares wi'll have to be treated as a business of specul ation
The Revenue in support of this argument, relies on Section
32(3) of the UTI Act which reads as follows :

"(3) Subject to the foregoing sub-sections, for the
pur poses of the Incone-tax Act, 1961, --

(a) any distribution of income received by a
uni t hol der fromthe Trust shall be deened to

be his income by way of dividends; and

(b) the Trust shall be deemed to be a conpany.”

Rel yi ng on the above provision of the UTl Act, the
Revenue contends that if the UTlI is a conpany and incone

fromits units is dividend then ipso facto the units will have
to be shares, therefore, the business of purchase and sal e of
units conducted by the assessee conpany will have to be

deened to be a business in shares which business, according

to the Revenue, attracts Explanation to Section 73. On'this

basis, it is contended that the business of purchase and sal e of

units by the assessee company anounts to a busi ness of

specul ation. Both the tribunal and the H gh Court have

consi dered this argunent as also the effect of Section 32(3)

of the UTI Act and have cone to the conclusion that the

provision of the said Act is Iimted for the purpose of

assessnent of dividend incone under the Act, and for

deduction of tax at source. They have held that the 1ega

fiction created by Section 32(3) of the UTlI Act cannot be

carried any further. We have exam ned the provisions of the

UTI Act and we are of the opinion that even though the said

Section creates a fiction to make the UTl as a deened

conpany and distribution of income received by the unit

hol der as a deened di vidend, by virtue of these deened

provisions, it cannot be said that it also makes the unit of the

UTlI a deened share. In our opinion, a deem ng provision of

this nature as found in Section 32(3) should be applied for the

purpose for which the said deeming provision is specifically

enacted, which in the present case is confined only to

deeming the UTI as a conpany and deening the incone

fromthe units as a dividend. If as a matter of fact, the

Legi sl ature had contenpl ated nmaki ng the units as also a

deened share then it woul d have stated so. In the absence of

any such specific deenming in regard to the units as shares it

woul d be erroneous to extend the provisions of Section 32(3)

of the UTl Act to the units of UTl for the purpose of holding

that the unit is a share. For these reasons, we are in
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agreenment with the finding of the Hi gh Court on this point
al so.

For the reasons stated above, we allow C A
No. 6100/ 98 preferred by the assessee to the extent of our
finding in the first point formulated by us but w thout costs.
Based on our finding in regard to point Nos.2 and 3
fornmul ated by us hereinabove, C. A Nos.2518-19/99 are
di sm ssed with costs.

LAl

J.
(N. Sant osh Hegde)

J.
May 2, 2002. (D. M Dhar madhi kari)
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