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CASE NO. :
Appeal (civil) 2957 of 1997

PETI TI ONER
LALI T KUMAR JAIN & ANR

Vs.

RESPONDENT:
JAI PUR TRADERS CORPORATI ON PVT. LTD.

DATE OF JUDGVENT: 24/ 04/ 2002

BENCH
R P. Sethi & P. Venkatarama Reddi

JUDGVENT:

P. VENKATARAMA REDDI, J.

By the inpugned judgnrent, ~the High Court at Al | ahabad

allowed the first ‘appeal filed by the respondent-plaintiff, decreed the
suit and ordered that the plaintiff should be put in physical possession
of the suit properties-and the indenture (sale deed) dated 22.2.1971
shoul d be deened to be void and cancel |l ed and therefore be delivered

up to the plaintiff-vendor. A decree was also granted for a sum of

Rs. 95, 000/ - being the value of properties wongfully denolished and
sold, after adjustment of Rs.55,000/- received by the plaintiff towards
the sal e consideration. The suit was ostensibly filed under Section 31
of the Specific Relief Act for cancellation of indenture dated

22.2.1971 and al so for physical possession of the property in dispute
and for recovery of Rs.95,000/- being the val ue of ‘property
wongfully denolished after adjusting an ampunt of Rs.55, 000/-.
The Trial Court dismssed the suit. At the same tine, it granted a
decree in favour of the plaintiff for a sumof Rs.1,45,000/-
representing the balance sale consideration

The facts giving rise to the suit and the appeal are these

The plaintiff-Conpany executed a sale deed on 22.2.1971 in
favour of the defendants in respect of an oil mll |ocated at Khurja in
UP State with the structures, open |and, machinery and fixtures, |ease-
hold rights in the land etc. for a consideration of Rs.2 |akhs. A sum
of Rs.50,000/- was to be paid before the Sub-Registrar /at the tine of
registration and it was stipulated in the sale deed that the bal ance

amount will be paid in tw instalnments falling on 15.3.1971 and
30.4.1971. It was further stipulated that the transferee shall not be
entitled to deal with, sell, transfer or assign the property sold, till such

time as the entire balance sale price of Rs.1.50 | akhs was paidto the

transferor. A sum of Rs.50,000/- was accordingly paid to the

transferor on the date of registration. Possession was adnmittedly

handed over to the defendants. The respondent-plaintiff produced the

i ncome tax clearance certificate on the date of registration i.e.

22.2.1971. However, before the formalities of registration viz.,

copyi ng out the deed was conpleted, the Sub-Registrar received a

comuni cation fromthe Incone Tax Officer that the I.T.C. was

cancel |l ed and therefore the Sub-Registrar should stop registration of

the property till a fresh certificate was issued by him Therefore, the

Sub- Regi strar did not take further steps in the matter. Moreover, the
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sal e deed was i npounded on the ground of insufficient stanp and it

was sent to the District Registrar for adjudication. By an order dated
4.1.1972, the Incone Tax O ficer revoked his earlier order and

restored the certificate issued by himearlier. On appeal by plaintiff,
the Conmi ssioner of Incone Tax directed the Income Tax Oficer to

issue a fresh I.T.C. instead of validating the earlier one. On
13.6.1972, a fresh I.T.C. was issued. The docunent which was sent

for assessnment of deficient stanp duty was received back by the Sub-
Regi strar on 3.5.1973. Wen there was a notice fromthe Sub-

Regi strar in August 1973 to furnish the I.T.C. for the purpose of
registration, the plaintiff inits reply dt. 28.8.1973 nuaintained that the
docunent was no |onger effective as the contract stood resci nded on
account of the breach commtted by the defendants in declining

paynment of bal ance sale price. Sub-Registrar was requested to return
the docunent without registration. The Sub- Regi strar, by his order
dated 19.9.1973, refused to register the docunent as | TC was not
produced. An appeal was filed against the said order by the

appel | ants- def endants before the District Registrar. On 16.10.1973
the appellants also filed a civil suit inpleading the respondent, Sub-
Regi strar and also the |I.T.O- for a direction that |.T.C should be

i ssued and the Sub- Regi strar shoul d register the sal e deed. On
3.7.1976, the suit out of which the present appeal arises was filed
seeking the relieves as stated above. 1In that suit, a disclosure was

made as to obtaining the fresh I.T.C. On 24.12.1976, the District

Regi strar allowed the appeal and directed the Sub-Registrar to register
the sale deed. In view of this subsequent event, the Incone Tax

Oficer also sent a copy of |I.T. clearance certificate to the Sub-
Registrar. The formalities of registration of sale deed were then
conpl eted on 28.12.1976. The suit filed by the appellants therefore
becanme i nfructuous. The appel l'ants anmended the plaint in the

present suit questioning the legality of the order of Dy.Registrar and
the consequential action of Sub-Registrar in registering the sale deed.
On 27.08.1979, offer was nade to pay the bal ance consideration by

i ssuing a notice but the respondent refused to accept payment taking
the stand that the matter was sub-judice. The suit in question was

di sm ssed on 2.5.1980 subject to the direction as to the paynment of

bal ance of sal e noney. The noney was deposited in /court thereafter.
The first appeal to the High Court filed by the respondent herein was
al  owed by the inmpugned judgnent dated 5.7.1996.

It is now necessary to advert to certain other events that
happened between the date of presentation of sale deed for registration
and the date of filing of the suit including the exchange of
correspondence. On 16.3.1971, plaintiff issued notice to defendants
to pay Rs.50,000/- towards the first instalnent specified in the
i ndenture of sale. The defendants expressed their willingness to pay
the anmpbunt provided that the plaintiff obtained afresh ITC. On
12.1.1972, a second notice was issued fromthe plaintiff’'s side
inform ng the defendants that they have illegally wthheld the
paynment due under the ternms of sale for which they were liable to pay
interest and further protesting against the denolition of portions of
bui | di ng and sheds and di sposi ng of the building material and
machi nery. This was replied to by the defendants stating that in the
absence of valid Income Tax Cl earance Certificate the sale deed could
not be delivered after due registration and therefore they were not
liable to pay the bal ance sale price. Mreover, the defendants referred
to the fact that one of the Directors of the plaintiff-Conpany by nane
Raj Kumar Meattle agreed not to demand the bal ance unl ess the fresh
cl earance certificate was obtained and other formalities connected to
the sale were fulfilled. The alleged settlenent took place on
17.1. 1972 on which date a sumof Rs.5,000 was paid to the said
Director. One nore fact, which according to the defendants justified
the wi thhol ding of paynment, was the suit filed by one Seth Shanti La
guestioning the validity of the sale. 1In the concluding para it is stated

"I would request you not to stick to your unreasonabl e demand for
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the bal ance noney and |l et the clear picture energe". | again assure
you that the balance will be paid the noment these formalities are
conplied". A third notice was issued by the plaintiff on 25.5.1973.
By that tinme it nay be noted that a fresh I TC was issued to the
plaintiff and the docunment which was inmpounded for assessnent of
deficient duty was received back in the office of the Sub-Registrar
Khur j a. By the notice dated 25.5.1973, the plaintiff found fault with
the defendants in declining paynment of bal ance nobney on the ground

of cancellation of ITC and all eged that the defendants conmitted
breach of contract by wongfully w thhol ding the paynent and al so
denol i shing and dealing with the property quite contrary to the
prohi bition contained in the sale deed. The plaintiff then gave | ast
opportunity 'to nmake the bal ance sale price together with interest at
the rate of one per cent per nonth within a period of 15 days upon
which the requisite certificate under Section 230-A of the |Inconme Tax

Act will be produced’ . The def endants were further warned that in
case of failure to make the paynment, the contract of sal e dated
22.2.1971 will stand rescinded and the defendants wll be liable to

restore the possession of all the properties covered by the sal e deed

and to conpensate the plaintiff for the danmage done to the properties.

The defendants sent a reply reiterating that there was a clear

agreenment on 17.6.1971 arrived at on the intervention of plaintiff’s

Director Shri Raj Kumar Meattle and the payment of Rs.5,000/- nade

pursuant to such agreenent. The defendants once again referred to

the suit filed by Seth Shanti Lal Jain inpleading both the plaintiff and

the defendants. The defendants al so called upon the plaintiff to bear

the anmobunt of Rs.2,980/- on account of extra stanp expenses. |n the

concluding para it is stated, "I hope you will wait for the paynent till

the formalities are conmpleted and the suit of Seth Shanti Lal is

decided finally". A month later, i.e. on 3.7.1973, the 4th and fina

notice came to be issued by the plaintiff.~ In that notice it was stated

that Shri Raj Kumar Meattle had no authority to give any assurance or

nmake any commitnent on behal f of the plaintiff-Conpany, that too

wi t hout any resolution of the Board of Directors. The plaintiff offered

to give credit to the additional stanp duty said to have been paid by

the defendants of Rs.2,980/-. " The defendants were then infornmed of

the dismssal of the suit filed by Shanti Lal Jain for default.

Moreover, the plaintiff took the stand that the suit of Shanti Lal Jain

was a frivolous suit and that the pendency of the suit ought not to be a

ground to withhold the paynment. The plaintiff was even willing to

wai ve the claimfor interest and handover the requisite certificate

under Section 230-A of the Incone Tax Act, provi ded t hat balance

consideration of Rs.1.50 | akhs subject to adjustnent of Rs. 5,000 and

the excess stanp duty, was paid to it within 15 days. The defendants

were warned that if they failed to nmake the paynent as aforesaid

within the stipulated tinme which is of essence, the contract of sale

dated 22.2.1971 shall stand rescinded in which case the defendants

will have to restore all the properties to it within 15 days thereafter.

On 19.7.1973, the defendants sent a reply through their | awers

wherein it was asserted that the plaintiff was |egally bound to

conplete the fornmalities pertaining to registration-and to deliver the

sal e deed before they could ask for the bal ance sal e nobney. Further

the plaintiff was notified that the demand of bal ance noney even

before the suit of Seth Shanti Lal was finally deci ded, was unjustified.

An assurance was given that the entire bal ance amount wll be paid

when all the fornalities are conpleted and the title was proved in the

pending litigation. The plaintiff was called upon to produce the ITC

before 3.9.1973 as per the requisition nade by the Sub-Registrar

Thereafter, the plaintiff sent a letter on 28.8.1973 to the Sub-Registrar

stating that the defendants conmitted breach of contract of sale and

therefore, the contract stood rescinded. The Sub-Registrar was

i nforned that the docunent was no | onger effective and the question

of registration of that docunent on the production of ITC as required

in his letter did not arise at all. The Sub-Registrar was requested to

return the docunent without registration. |t appears that the suit of
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Seth Shanti Lal Jain which was filed on 7.4.1971 was finally
di sm ssed on 10.4.1978. It was dism ssed for default earlier and
rest or ed.

The Trial Court held that the defendants did not commit breach
of the contract in not paying the bal ance price before the registration
of the sale deed and the plaintiff had no right to rescind the contract.
In fact, there was no resci ssion because the plaintiff did not send
specific intimtion of rescission of contract with effect froma
particular date. The learned trial Judge further held that the contract
was neither voidable nor termnable by the plaintiff and therefore
Section 27 or 31 of the Specific Relief Act was not attracted.

According to the trial court, the sale was conplete and title passed
i rrespective of non-paynent of balance sale price. The foll owi ng were
the circunstances relied upon by the Trial Court for reaching the
concl usion that no breach was commtted by the defendants and the
plaintiff was not entitled to put an end to the contract are :-

1. The plaintiff got the I.T.C. cancelled by setting up his relative
by nane Shri- R K.~ Meattle to file a conplaint;

2. After the certificate was restored on 4.1.1972, the plaintiff
instead of filing theorderof 1.T.Q, challenged that order on

the ground that fresh certificate shoul d have been issued, for
whi ch there was no/'bona fides on the part of the plaintiff.
Mor eover, the factumof restoration or i'ssuance of fresh
clearance certificate was not intimted to the Sub-Registrar

3. The plaintiff having know edge of the fact that the docunent
has not been registered for want of I.T.C. was not justified in
maki ng demand for paynent of bal ance noney;

4. On the intervention of Shri R'K Meattle one of the Directors
of the plaintiff-Conpany, a binding agreenment canme into being
according to which the ternms of the contract as to the paynent

of bal ance noney got altered.  The undertaki ng gi ven by Shr

R K. Mattle on 17.8.1971 was binding on the plaintiff and in

fact the plaintiff acted according to that undertaking by not
denmandi ng t he paynent for about a year; and

5. On account of the suit filed by Seth Shanti Lal Jain in the year
1971 claimng to be the co-owner of the properties, there was a

bona fide doubt in the mnd of the defendants as regards title

and that is the reason why a commtnent was nmade by the

plaintiff through its Director, Shri R K Meattle.

6. In the circunstances of the case the tine for payment 'stipul ated
in the sale deed cannot be regarded as the essence of the
contract.

The learned trial Judge observed thus :-

"In fact, it was a breach of the contract fromthe

side of the plaintiff, who deliberately did not

manage the affairs in such a way that the clearance

certificate nmay be produced before the Sub

Regi strar, Khurja, at an earliest and the registration

of the document could be conpleted. It appears to

me that the plaintiff was only interested in the

payment of bal ance sal e consideration of Rs. One

lac fifty thousand and he was not interested in the

regi stration of the docunment. The circunstances

and conduct of the plaintiff are as such which go

against the plaintiff and show that it was the

plaintiff on whose account the document coul d not
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be registered. The non paynent on the stipul ated
dates by the defendants was justifiable because the
time was not the essence of the contract."

The High Court was of the view that under the contract title to
the property would pass only on the paynment of the entire sale
consideration, that the Trial Court commtted an error of |aw by
hol ding that tine was not essence of the contract and title had passed
even before the paynent of bal ance nobney. The Hi gh Court then
observed that Section 47 of the Registration Act does not come to the
aid of the defendants because the contract was termnated for valid
reason before the docunment was registered. Referring to the suit of
Seth Shanti Lal jain, the H gh Court observed that the defendants
havi ng enjoyed property after taking possession should have nade the
paynment first and sue the plaintiff for indemification, if necessary.
Referring to the all eged agreement entered into between Shri R K
Meattl e and the defendants, the H gh Court observed that the alleged
agreement was not bel ievabl e. The High Court then observed that
the appel 'ant ~shoul.d have made the paynent at |east after the fina
notice sent-in July, 1973, wherein it was nentioned that |I.T.C. was
procured and the sal e deed coul d be got registered on paynent of
bal ance noney. The Hi gh Court was therefore of the view that the
defendants failed to fulfil the contractual obligation on their part and
therefore the contract was voi dable and coul d be repudi ated by the
plaintiff. The appeal ‘was therefore allowed and the suit was decreed.

It is the contention of the appellants that the requirenents of
either Section 31 or 27 are not attracted to the present case and
therefore the suit itself is m sconceived. It is contended that the
resci ssion of executed contract on account of non-payment of bal ance
sal e considerati on does not arise as the title passed to the appellants
with the registration of docunent and delivery of possession. Though
the formalities of registration were conpleted on 24.12.1976, the
registration, by virtue of Section 47 of Indian Registration Act nust
be deemed to have rel ated back to the date the sal e deed was executed
i.e. 22.2.1971. Therefore, the so-called rescission for the alleged
breach of the ternms of the contract subsequent to its execution has no
| egal sanctity. The only renedy of the plaintiff was to recover the
bal ance sale price for which a statutory charge i's provided in respect
of the property. It is pointed out that the view taken by the High
Court that the paynment of bal ance nmoney on the stipul ated dates was a
condition precedent for passing the title is erroneous in |law. The
restriction against sale, transfer or assignnent offends Section 10 of
the Property Act; noreover, such a condition does not detract fromthe
i rrevocabl e nature of sale transaction. It -is subnmitted that the contract
is neither voidable nor terminable by the plaintiff and therefore the
conditions requisite for seeking relief under Section 27 or 31 of 'the
Specific Relief Act are not attracted. The plaintiff could not
unilaterally put an end to the contract under Section 39 of the Contract
Act on the ground that the defendants refused to performthe promn se
to pay the bal ance noney within the stipulated tinme -as Section 39 is
whol |y inapplicable to the contract which was conpl ete and which
had been acted upon. In any case, it is submitted that there was no
breach of the contractual ternms by the appellant and there was anple
justification for non-paynent of balance sale price within the tine
stipulated in the sale deed or in the notice issued by the plaintiff.
Reliance in this connection is based on the findings of the Trial Court.

On the other hand, it is contended on behalf of the respondents
(defendants) that there was no general rule that nere registration of
the docunent without reference to other circunstances woul d operate
to transfer the title. The clause in the sale deed prohibiting transfer or

assi gnment by the vendor till the bal ance noney was paid spells out
an intention to make the passing of title conditional on paynent
thereof. In any case, it is submtted that the plaintiff was well justified
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in rescinding the contract in the year 1973 before the actua

regi stration of the docunment and therefore the registrati on does not
impart any sanctity to the purported sale. Section 47 of the

Regi stration Act has no application in this fact situation and the theory
of dating back cannot be invoked by the defendants. The refusal to
pay the bal ance sal e consideration on the ground of pendency of suit
of Seth Shanti Lal and the all eged agreement with one of the Directors
of the plaintiff-Conmpany is wholly untenable and anounts to refusa

to performthe contract within the nmeaning of Section 39 of the
Contract Act. The contract, it is submitted, is voidable on account of
persistent refusal by the defendants to pay the bal ance sale

consi deration even after the notice was given by the plaintiff making
the time the essence of contract. Having thus clarified the | ega
position, the |learned senior counsel for the respondents have taken us
t hrough the correspondence and the findings of the H gh Court in
support of his argunent that the plaintiff was anply justified in
putting an end to the contract when it becane apparent that the

def endants were in no-nood to fulfil the essential prom se under the
contract. Finally, the |earned senior counsel contended that the
conduct  of the defendants was nobst reprehensible. Having taken
possessi on _and started enjoying the property soon after the execution
of the sale deed and even gone to the extent of denolishing the
structures, failed topay the bal ance noney. On these grounds, the
judgnent under appeal is-sought to be supported by the |earned

counsel for the respondents.

We are of the view that the Hiigh Court failed to address itself to
certain crucial factors which disentitles the plaintiff to equitable relief.
The High Court reversed a well considered judgnent of trial Court
wi t hout adverting to the reasoning of trial Court except in a cursory
manner. |In the view we are taking, it is not necessary for us to dilate
on various |legal issues debated before us. W shall proceed on the
basis that in law the plaintiff coul d annul- the contract of sale before
the act of registration got conpleted and title passed to the appellants.

We shall further assune that the plaintiff in fact rescinded the contract
with effect fromthe date of expiry of the tine stipulated in the 4th and

final notice dated 3.7.1973. |f such rescission or termnation of
contract is not justifiable on facts or having regard to the conduct of
the plaintiff, the equitable relief under Section 27 or 31 of the
Specific Relief Act has to be denied to the plaintiff, no further
guestion arises for consideration. In such a case, the appellants’ plea

has to be accepted and the suit is liable to be dism ssed.

Bef ore we proceed further, we would like to nmake it cl ear that

it is not our endevour to re-appreciate the evidence on record and to
disturb the findings of fact, had they been arrived at on a
consi deration of all the relevant natters and the evi dence on record.
Let us now take stock of those rel evant and inportant aspects. The
first aspect which needs to be adverted to is the conduct of the
plaintiff vis--vis the production of Incone Tax cl earance certificate.
On a petition filed by the nephew of one of the Directors of plaintiff-
Conpany, the I TC was cancel | ed when the docunent was about to be

regi stered. This fact was adnmitted by Shri B.D. Meattle, Director of
the plaintiff-Conpany, who was exam ned as a wi tness for the

plaintiff. The finding of the trial Court is that the conplaint was filed
at the instance of the plaintiff. This part of the finding of the tria
Court is based on probabilities, though not positive evidence, coupled
with the fact that the circunstances in which the nephew filed the
petition were not explained by the plaintiff’'s witness. The second
aspect whi ch evoked adverse comrents of the trial Court is the fact
that after the I TC was restored by the Income Tax Oficer, the
plaintiff challenged the order of the ITO contending that it was an
illegal order and a fresh certificate should have been issued. This
nove on the part of the plaintiff was evidently neant to delay the
process of registration and casts any anopunt of doubt on the bona
fides of plaintiff. Mreover, even after obtaining a fresh certificate
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pursuant to the order passed by the higher authority, the plaintiff did
not make the defendants or the Sub-Regi strar aware of this fact for
nore than a year. It was only in the letter dated 3.7.1973, an

i ndi cation was given that the certificate under Section 230(A) of

I ncome Tax Act was available. What is nore surprising is that the
plaintiff returned the certificate to Income Tax Ofice on 10.9.1974
(vide paras 34 and 35 of trial Court’s judgnent). These facts noticed
and comented upon by the Trial Court were not at all adverted to by
the High Court. The plaintiff cannot on the one hand w thhold the
production of |I.T.C. which was essential for registration and on the

ot her hand take the stand that the defendants comitted breach of
contract.

The other inportant aspect which did not receive due
consi deration fromthe H gh Court is the agreenment or understandi ng
arrived at between the Director of the plaintiff-Conpany - Shri R K
Meattl e and the defendants on 12.8.1971. By that tine, a suit was
filed by one Shri Shanti Lal Jain claimng rights over the suit schedul e
property. ~ The plaintiff and the defendants in the present suit were
al so i mpl'eaded therein. At that juncture, informal agreenment was
reached.

Tf hoel | aogwr se: e-nent couched in the formof a letter reads as
Dear Sir,

Yesterday Shri R K Meattle, a Director of
your firmcame to us and requested to pay a sum of
Rs. 5,000/ - agai nst the arrears of the sale deed
executed by your firmin our favour for the
expenses to get the di spute decided so that
formality of sale deed may be conpl et ed soon with
the assurance that your firmwll not claimfurther
any anount, out of arrears till all the formalities
are finally conpleted.

Yours faithfully
(Raj Kr. Poddar)
(Lalit Kumar Jain, Khurja)

Yes, this is our proposal and
our firmagrees on this
settl ement

(Sd) 12.8.1971
Di rector
For Jai pur Trading Corp. (P) Ltd.

The conmmitnent nade in this letter was construed by the tria

Court as a change in the terns of the contract by reason of which the

demand for the paynment of bal ance sal e consideration was deferred

till all the formalities were conpleted and the litigation was settled.

The contention that Shri R K Meattle acted without authority and

therefore the conmtnment nade by himwas not binding on the

pl ai ntiff-Conpany was not accepted by the Trial Court. The High

Court reversed this finding on the ground that no prudent person

woul d agree to such arrangenent which had the effect of postponing

the demand of bal ance sale price till the dispute was settled and/or the

formalities of registration were conpleted. The Hi gh Court observed

that in the absence of proper authorisation by the Conpany, the

al | eged undertaki ng was not believable. Wether the alleged

agreenment is true and binding is no doubt primarily a question of fact.

But for the fact that the Hi gh Court overl ooked certain materia

factors which have vital bearing in arriving at a finding on this point,
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this Court would not have though of probing into a factual aspect.

The avernments in the plaint and the nmaterial portion of the deposition
of the plaintiff’'s witness were not adverted to while reaching a finding
inthis regard. 1In the plaint, the factumof sending Shri R K Meattle
to the defendants and Shri R K. Meattle signing the letter are

admtted. But, what is stated in the plaint is that Shri Meattle was not
authorised to do so. When we cone to the deposition of Shri B.D
Meattl e examined as P.W1, a version was put forward that the letter
was got forcibly witten by the defendants. |If that is so, and if the
private linmited conpany having two Directors at the rel evant point of
time (RK Meattle and B.N. Ahuja) did not approve of the action of

R K  Meattle, why did the plaintiff keep silent for nearly two years

wi t hout questioning the authority of Shri Meattle? This question

remai ned practically un-answered. Shri B.D. Meattle nerely stated

that the defendants had no noney and therefore they sought tine. It is
needl ess to say that this explanation is vague and irrelevant. Another
i mportant fact is that the bank draft for the ampunt of Rs.5, 000/-

recei ved fromthe defendants was not returned and it is not the case of
the plaintiff that the draft was not credited to their account. Wen
Shri B.D." Meattle (P.W1) was confronted with this fact, he cane
forward with a peculiar explanation that the relationship was not so
much strained and therefore the bank draft was not returned. |If at all
this is a factor which goes'in favour of the defendants rather than the
plaintiff. Al this would show that the plaintiff consciously agreed to
honour the understanding arrived at between the Director of the

Conpany Shri R K. Meattle and the defendants whi ch was reduced

into witing inthe formof a letter. If that agreenent is true and

bi ndi ng, as has been held by the Trial Court, the plaintiff could not
have rescinded the contract in Septenber 1973, despite the fact that

the suit filed by Seth Shanti Lal” Jain was pending and the formalities
requisite for conpletion of registration were not conpleted. It may be
an inprudent act on the part of Shri R K Meattle, going by the tenor

of arrangenent, but, in the absence of any allegations of collusion
and m s-representation, the Court cannot di sregard the agreenent
enmbodied in the letter dated 12.8.1971 which was believed by the tria
Court. W are, therefore, of the view that reversal by the H gh Court
of the trial Court’s finding onthis aspect is unwarranted and as
already noted, is vitiated by non-consideration of ‘the rel evant nateria
on record. This Court has, therefore, no option-but to disturb the
factual finding reached by the Hi gh Court.

One nore fact which disentitles the plaintiff to the equitable
relief under Section 27/31 of the Specific Relief Act is the un-
explained delay in filing the suit after the exchange of notices in
Septenber 1973. Al nost three years later, the suit was filed. This
inaction has its own revelation. Either the plaintiff did not stand by
his declaration to rescind the contract, as held by the trial Court, or the
plaintiff was sitting on the fence and waiting to see whether the turn
of events would be to his advantage or di sadvantage.

If the above facts and circunstances are cumul atively
considered, the plaintiff has no legitimate ground to seek the equitable
renmedy. Wiile these are the factors that can be put against the
plaintiff, the defendants-appellants are not free fromblanme. W
cannot |ose sight of the fact that their conduct is al so open to question
The defendants, in the initial stages, insisted on inconme-tax clearance
certificate. Wen the defendants were inforned of the readi ness of the
plaintiff to hand over the | TC subject to paynent of bal ance noney
within 15 days, the defendants then raised the plea of pendency of the
suit of Seth Shanti Lal which was by then dism ssed for default. The
factum of dism ssal of suit was intimated to the defendants through
the notice dated 3.7.1973, though the suit was subsequently restored
and was finally dism ssed in the year 1978. The fact remains that the
def endants who, in the initial stages, were prepared to pay the bal ance
sale price on receipt of ITC, for reasons best known to them dodged
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to nake the payment on the ground of pendency of suit. Though this
conduct on the part of the defendants is not above board, the conduct
of the plaintiff, who has sought equitable renmedy, should be kept

uppernmost in the mind of the Court. The plaintiff seeking equitable
renmedy cannot approach the Court with unclean hands or be guilty of
| aches. Irrespective of the conduct of the defendants we must hold

that the plaintiff has, for various reasons discussed above, disentitled
hinself to the relief of cancellation of instrument and for recovery of
possession fromthe defendants that too after the property was
substantial ly devel oped.

The result of the foregoing discussion is that the suit is liable to
be dismissed and it has been rightly dismssed by the trial Court.
However, in view of the fact that the defendants are not free from
bl ame as di scussed above and they have utilised the property to the
best of their advantage right fromday one w thout, at the same tine,
payi ng the bal ance sale price for several years we put it to the counse
for the appell ants whether they are willing to pay to the plaintiff a
substanti al amount over and above the sale price already deposited in
the Court, in order to do justice to the parties. |In fact, in the course of
argunents-by the | earned counsel for the appellants, there was an
i ndi cation that the appellants were prepared to offer a reasonable
amount, w thout prejudice to their contentions. The |earned counse
for the appellants has filed a letter dated 18.04.2002 stating that "the
appel | ants can pay and agree to pay a further sumof Rs. 35 | acs
(Rupees thirty five llacs) in 3 instalnments of Rs. 15 lacs and Rs. 10 | acs
and Rs. 10 lacs," in three weeks, by the end of August and by the end
of Novenber, 2002 respectively. Wen we suggested to the |earned
counsel that it would be fair if some nore anmpunt is offered, the
| ear ned counsel for the appellants agreed on-behalf of his clients for
paynment of Rs.40 lacs in lunp sumwthin a period of six nonths
conmenci ng fromtoday. Having regard to the offer nade in the letter
coupled with the oral representation nmade today and to nete out
justice to the parties, we direct that the undertaking to pay the sum of
Rs.40 lacs within six nmonths should formpart of the decree in the
suit. This shall be in addition tothe sale price already deposited in the
Court. The sane shall be deposited in the Court within a period of six
nonths and the appellants are entitled to withdraw'the sane in
addition to the anmount already deposited.

The judgment of the High Court is set aside and the appeal is
al l owed subject to the direction as given above. Wth regardto the
deposit of the said additional sumof Rs.40 |acs, the decree of the tria
Court shall stand nodified accordingly. Parties are left to bear their
own costs.

J.
(R P. Sethi)

J.
(P. Venkat ar ana Reddi )
April 24, 2002.
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