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CASE NO. :
Appeal (civil) 938 of 2002

PETI TI ONER
SMI. SUSHI LA RAN

Vs.

RESPONDENT:
COW SSI ONER OF | NCOVE TAX & ANR

DATE OF JUDGVENT: 04/ 02/ 2002

BENCH:
S. Rajendra Babu & Ruma Pa

JUDGVENT:

RAJENDRA BABU, J.

Leave granted.

The appel | ant before us is the w dow of the original assessee under
the I ncone Tax Act, 1961 [hereinafter referred to as 'the Act’']. For the
assessment year 1988-89, an appeal was pendi ng before the
Conmi ssi oner of |Incone Tax [Appeal s] while for assessnment years
1989-90 and 1991-92, appeals were pending before the Income Tax
Appel late Tribunal. On 23.1.1999, the appellant set out the details of
the matters in dispute in the said appeals requesting the Departnent to
i ndicate or conpute the tax arrears as per the Kar Vivad Samadhan
Schene, 1998 [for short 'KVSS'] so that all disputes in relation to these
three assessnment years can be resolved. As there was no response from
the Departrment till January 30, 1999, the appellant submtted three
separate declarations under Sections 88 and 89 of the KVSS. The
appel | ant had al so poi nted out the mandatory nature of Section 245 of
the Act and the decision of the All ahabad H gh Court in the case of
U P.State M neral Devel opment Corporation Ltd. vs. Additiional CT,
whi ch held that refunds adjusted w thout notice to assessee is not valid.
In the declaration for the assessment year 1989-90, the attention of the
Department was also invited to adjustnments of Rs.3,94,503/- and
Rs. 18, 02, 409/ - by invoking a bank guarantee which according to the
appel l ant was involuntary and coercive. Simlarly, in/'the declaration for
the assessnment year 1991-92, the attention of the Departnent was
invited to involuntary set off of a refund of Rs.81,869/- in view of the
non- conpl i ance and non-observance of the mandatory provision of
Section 245 of the Act.

Respondent No.1 on receipt of the declarations for the three
assessment years evaluated and verified the sane in accordance with the
provi sions of the KVSS and on being satisfied with the correctness of the
declaration in every respect, issued, on 26.2.1999, a statutory certificate
prescribed in Form 2A and Rul e 4(a) under the provisions of Section
90(1) of the KVSS. The appellant in all the three declarations conputed
that the ampbunt required to be deposited under the KVSS for these three
assessment years woul d be Rs.13,55,018/- and respondent No.1 by the
certificate issued on 26.2.1999 assessed the anobunt of tax payabl e by
the appellant to be Rs.14,40,189/- in place of Rs.13,55,018/- as clainmed
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by the appellant. On receipt of the said certificate under Section 90(1) of
the KVSS fromrespondent No.1, the appellant deposited the said sum of

Rs. 14,40, 189/- under separate challans. On deposit of the entire

amount demanded by respondent No.1 as per the KVSS for these

assessment years a communi cati on was addressed on behal f of the

appel | ant dated 22.3.1999 for issue of certificate under Section 90(2) of
the KVSS and for the deened withdrawal of the appeals filed on behal f of
the appellant for these three years which were pendi ng adj udi cation
Respondent No.1 issued a certificate in Form3 as required under Rule

5(a) and Section 90(2) of the KVSS on 31.3.1999 in favour of the

appel l ant certifying the receipt of payments fromthe appellant towards
full and final settlenent of the tax arrears determined in the order dated
26.2.1999 and granting imunity frominstituting any proceeding for
prosecution of any of fence under the Act or frominposing any penalty
under the said Act. Thereafter on 11.8.1999 certificate was issued by the
Departnment to the effect that no arrears or demand of any kind is

out st andi ng agai nst” the appellant as per the records of the respondents.
On 26.10.1999, the appellant submtted a representation requesting the
respondent's to refund all the anpbunts along with interest as per the

provi sions of the Act upon the finalisation of the declarations made by
the appellant under the provisions of the KVSS. This claimresulted in
the issue of a notice on 23.6.2000 under Section 90(1) of the KVSS

calling upon the appellant to explain as to why, the notice issued under
Section 90(1) of the KVSS earlier be not amended, on the ground that the
determ nati on made by the Departnment for the three assessnent years in
guestion was on the Departnment’s wong understandi ng of the judgnent

of the Allahabad Hi gh Court.

On 14.7.2000, the appellant filed a wit petition in the H gh Court
chal | engi ng the issuance of the notice dated 23.6.2000 bei ng CWP

No. 3788/ 2000 on the ground that the same is without jurisdiction. The

H gh Court took the view that what is under challenge in the wit petition
is only a show cause notice and it would be open to the appellant to

hi ghl'i ght the question relating to1lack of jurisdiction before the
Conmm ssi oner when the matter is taken up for further consideration and

it would be proper for the Comm ssioner to decide the question as to

whet her he has jurisdiction under (the second proviso to Section 90(1) of
the KVSS to act in the manner as proposed by the Conm ssioner in the

i mpugned notice. The H gh Court did not express-any opinion on the

facts of the case and disposed of the wit petition.” Hence this appeal by
speci al | eave.

The KVSS was introduced by the Central Governnent with a view

to collect revenues through direct and indirect taxes by avoiding
litigation. 1In fact the Finance M nister while explaining the object of the
KVSS stated as foll ows:

"Litigation has been the bane of both direct and indirect taxes. A
| ot of energy of the Revenue Departnent is being frittered in
pursuing |arge nunmber of litigations pending at different |evels for
| ong periods of tinme. Considerable revenue also gets |locked up in
such disputes. Declogging the systemw ||l not only incentivise
honest tax payers, enable CGovernnent to realize its reasonable

dues much earlier but coupled with adm nistrative measures,

woul d al so nake the system nore user-friendly. "

An exami nation of the scheme of Sections 89, 90 and 91 of the

KVSS woul d reveal that every person entitled to make a declaration

under the said scheme was obliged to submt the declaration on or before

31.1.1999; that a period of 60 days has been stipul ated under Section

90(1) for the designated authority under the scheme to determine the

amount payabl e by the declarant and the certificate to this effect under

Section 90(1) has to be granted by the designated authority after

determ nation towards full and final settlenent of the tax arrears within
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a period of sixty days. Thereafter, except on ground of false declaration
nmade by the declarant, every order passed under sub-section (1) of

Section 90 deternmining the sum payabl e under the schene, is absolutely
conclusive as to the matters stated thereunder and no natter covered by
such order can be reopened in any other proceeding under any |aw for

the tinme being in force. After this determ nation under Section 90(1) of
the KVSS, another certificate is issued under Section 91 of the KVSS on
the basis of which imunity is granted to the declarant frominstituting
any proceeding for prosecution for any offence under any direct tax
enactnent or indirect tax enactnent.

The basi s upon which the notice dated 23.6.2000 inmpugned in
these proceedings is as under

"As noticed in order u/s 90(1) dt. 26.2.99, the tax arrears have
been determ ned on disputed income for the assessnent years
1988-89, 89-90 and 91-92 without considering the collections

al ready adj ust ed agai nst dermands rai sed. The adjustnents

al ready nmade shoul d have been taken into account when

calcul ati'ngthe tax arrears. ~ As such there is a mstake in

cal cul ation which needs rectification

The correct position for the various assessnent years i s as under
Assessnent Year 1988-89

Since no tax arrears are outstanding as on 31.3.1998,
benefit of KVSS al lowed vide order dt. 31.3.1999 u/s 90 (2) isto
be withdrawn.

Assessnent Year 89-90

As per the information furnished by the Assessing Oficer
tax arrears anounting to Rs.27,60,655/-, conprising of interest
only are outstanding. Anount payabl e under KVSS on these
arrears conmes to Rs.13,80,328/-, which is 50% of the tax arrears.

Assessnent Year 1991-92

As per the information furnished by the Assessing Oficer
tax arrears anounting to Rs.2,31,091/-, conprising of interest
only are outstanding. On this, the anount payabl e under KVSS
comes to Rs.1,15,545/-, which is 50% of the tax arrears.

You are hereby given this show cause notice so as to explain why
the order dt.26.2.99 u/s 90(1) in F.No.2A be not anended as
menti oned above, under the second proviso to Sec 90(1) of the

Fi nance (No.2) Act, 1998 of KVSS."

W may notice that a certificate issued under Section 90(1) of the

KVSS naking a determination as to the sum payabl e under the KVSS, is

conclusive as to the matters stated therein and cannot be reopened in

any proceedi ngs under any law for the time being in force, except on the

ground of false declaration by any declarant. Therefore, before issue of a

notice, there should be satisfaction that the declarant has nade a false

declaration. There is no such allegation in the course of the notice

issued. All that is stated is that "adjustments al ready nade shoul d have

been taken into account when calculating the tax arrears. As such there

is a mstake in calculation, which needs rectification”. The whol e basis of

the notice is only that adjustnents al ready made had not been taken

not e of. If this is the basis of the issuance of the notice and not the fal se

decl aration and that information was available with the Departnment even

at the tine of the finalisation of the proceedi ngs under Section 90 of the

KVSS, we fail to understand as to how the matter could be reopened at
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this stage. That informati on was already available with themand there is
no false declaration in that regard. |In that view of the matter, the notice
issued is without jurisdiction

In this regard, it is relevant to point out that in the counter
affidavit filed by the Department, it is stated as foll ows:

"The declaration of the assessee was processed by taking the
taxes outstanding at the figures as clainmed by the assessee
despite the fact that as per the records of the departnent,
substantial portion of the demand stood paid up by way of

adj ustment of refund and revocation of bank guarantee as early
as in the years 1993, 1994, 1996 and 1997. The deci si on of
Hon’ bl e Al | ahabad H gh Court was neither specifically relied
upon nor was the claimof assessee specifically rejected by the
desi gnated Authority i.e., Comm ssioner of Income Tax.
Accordingly, settlement under the Kar Vivad Sanadhan t he
Comm ssi oner of Income Tax Del hi-VI|l ordered schenme was
considering Rs. 53,80,335/- as disputed taxes in arrears for al
the three years and as per the provisions of the schene, the
amount payable for settlenent was determ ned at Rs.

14,40, 188/- u/s 90(1) of the said Act (Copy encl osed as
Annexure-A). The assessee paid the said anpbunt and

accordingly certificate under the said schene for settlenent u/s
90(2) of the said Act dt. 31.03.99 was issued. (Copy enclosed as
Annexure-B)."

The appellant in the course of the declarations filed specifically
stated that any adjustnent of refunds towards tax arrears of the
appel l ant by the Departnment in the earlier years without follow ng the
mandat ory procedure of Section 245 of the Act would still remain as tax
arrears for the purpose of the KVSS and it iis on that basis the

decl arati ons were accepted by the Department. Having accepted the
claimof the appellant on that basis, it will not be permssible for the
respondents now to turn around and take a different stand.

Even assuming that the authorities under KVSS have i nherent

powers to correct an error of clerical or arithnetical nature, the sanme
shoul d be so obvi ous, apparent or patent as not to adnmt of any debate

or discussion. In this case, the respondents have to establish adjustnent
of refund, which had been made agai nst arrears after due notice to the
appel l ant and which is denied by her, and hence adnmits of investigation
of facts and serious debate on the question. Such an error cannot be
stated to be an inadvertent error of clerical or-arithnetical nature, so
plain as to be rectified without nmuch ado.

In that view of the matter, we allow this appeal, set aside the order
nmade by the High Court by allowing the wit petition filed by the
appel | ant and quash the notice issued on 23.6.2000 by the Departnent

cal l'ing upon the appellant to explain as to why the order issued earlier
under Section 90(1) of the KVSS be not amended. No order as to costs.

.
[ S. RAJENDRA BABU ]

R
[ RUMA PAL ]
FEBRUARY 04, 2002.
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