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The Hi gh Court answered in the negative and in favour of
the Revenue the follow ng questions :

1. VWet her, on the facts and in the
circunst ances of the case, the Tribunal is right
inlaw and fact, in deleting the penalty |evied
under Section 271(1)(c) of the I.T. Act?

2. VWet her, on the facts and in the

ci rcunst ances of the case, the Tribunal is right
inlaw and fact, in holding that this is an agreed
assessnment on the basis of which penalty is not

| evi abl e?

3. Vet her, on the facts and in the
circunstances of the case, the Tribunal is right
in law and facts, in holding that penalty cannot
be | evied as the assessing officer in the proposa
under Section 271(1)(c) had not referred to

Expl anation (1B) to Section 271(1)(c)?

The assessee is in appeal by special |eave.
For the assessnent year 1986-87 the assessee, which is a
partnership firm filed a return of inconme which stated that its

total income was Rs.6,76,890/-. The assessnment was conpl et ed
determ ning the total income of the assessee at Rs.7,90,170/-. This
i ncluded a sum of Rs.93,000/- assessed as incone from ot her

sour ces.

The assessee purchased rice fromsuppliers in Andhra

Pradesh. The rice was some tinmes sent directly and paynent

therefor was nade by demand draft or tel egraphic transfer.

During the course of the assessnent proceedi ngs the Assessing

Oficer noticed that a denand draft and a tel egraphic transfer

were not entered by the assessee in its cash book on the dates on

whi ch the sane were purchased and nade, respectively. A

demand draft of Rs.50,000/- had been purchased on 27th January,

1986 in favour of Ms. Sree Jayal axmi Enterprises,

Byr avapat anam Andhra Pradesh, but, in the assessees accounts,
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this amobunt was entered only on 4th February, 1986. The assessee
had made a tel egraphic transfer through the Andhra Bank

Calicut on 24th March, 1986 to Madavenkat arat anam & Ot hers,

Bhi mavaram Andhra Pradesh; this transaction again was entered

only on 24th April, 1986, when these were pointed out to the
assessee, it submitted a letter dated 28th August, 1989 stating that
as sufficient cash balance was not available to it on the dates of the
transactions, it had obtained hand | oans fromfriends and, as it
expected to repay such loans within a short tine, no entries were
made in the books of accounts in respect thereof. The letter also
stated that since it was unable to furnish evidence for such |oans,
it offered the ambunt of Rs.93,000/- as additional incone. The
assessment was accordi ngly made treating the sum of Rs. 93, 000/ -

as unexpl ai ned i nvest nent.

Penal ty proceedings were then initiated against the assessee
under Section 271(1)(c) of the Income Tax Act, 1961. The
Assessing O ficer found the assessees explanation in regard to the
| oans to be unacceptable and noted that it had itself offered the
addi ti on ‘of "Rs.93,000/-. Applying Explanation (1B) of Section
271(1)(c), the Assessing Oficer inposed upon the assessee the
penalty of Rs.37,975/-.

The appeal filed by the assessee was dism ssed. The assessee

then preferred an appeal to the Incone Tax Tribunal. The

Tri bunal allowed the appeal. Arising out of the order of the

Tri bunal the questions noted above were placed for the

consi deration of the H gh Court. The Hi gh Court was not

persuaded to agree with the viewthat had been taken by the H gh
Court at Bonmbay in Comm ssioner of Income-Tax vs. P.M Shah

(203 ITR 792) in regard to the Explanation to Section 271(1)(c),
and that this is the principal questionthat we are called upon to
consi der.

The rel evant portion of Section 271 reads thus :
271(1) - If the I ncone Tax Officer or the
Appel | ate Assi stant Comm ssioner, (in the course

of any proceedi ngs under this Act, is satisfied

that any person

(c) has conceal ed the particulars of his
i ncome or furnished inaccurate particul ars of
such incone.

he may direct that such person shall pay
by way of penalty,-.

(i) in the cases referred to in clause (c), in
addition to any tax payable by him a sun which
shall not be |less than, but which shall not exceed
twi ce, the amount of tax sought to be evaded by
reason of the conceal nent of particulars of his

i ncome or the furnishing of inaccurate

particul ars of such income :

Provided that, if in a case falling under
cl ause (c), the anpunt of incone (as deternned
by the Income Tax O ficer on assessment) in
respect of which the particul ars have been
conceal ed or inaccurate particulars have been
furni shed exceeds a sum of twenty-five
t housand rupees, the Incone Tax O ficer shal
not issue any direction for paynent by way of
penalty without the previous approval of the
| nspecting Assistant Comm ssioner.
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Expl anation 1. - Where in respect of any facts
material to the conputation of the total incone
of any person under this Act, -

(A such person fails to offer an expl anation
or offers an explanation which is found by the

I ncome Tax O ficer or the Appellate Assistant
Commi ssioner to be fal se, or

(B) such person offers an expl anati on which
he is not able to substanti ate,

then, the anmount added or disallowed in
conputing the total inconme of such person as a
result thereof shall, for the purposes of clause
(c) of this sub-section, be deemed to represent
the incone in respect of which particulars have
been conceal ed

Provi ded that nothing contained in this
Expl anation shall apply to a case referred to in
clause (B) in respect of any anobunt added or
disallowed as a result of the rejection of any
expl anati on offered by such person, if such
expl anation is bonafide and all the facts relating
to the same and naterial to the conputation of
his total income have been di sclosed by him

I n Commi ssi oner of |nconme-Tax Vs. P.M Shah (203 I TR
792) the Hi gh Court at Bonbay observed that the Explanation to
Section 271(1)(c) created a legal fiction. It was that the assessee
woul d be deened to have conceal ed the particulars of his incone
or furnished inaccurate particul ars thereof in the circunstances
set out in the Explanation. But-for such legal fiction, it could
never have been said that there was any conceal nent or
furni shing of inaccurate particulars of incone sinply because the
returned incone was | ess than 80 per cent of the assessed incone.
The Expl anation shifted the burden of proof on the assessee.
Therefore, it said, when the Explanation is being resorted to by
the I ncone-tax Officer or by the Inspecting Assistant
Comm ssioner in penalty proceedings, it is essential that the
assessee nust be inforned that penalty proceedi ngs agai nst him
are bei ng comenced under the Explanation to Section 271(1)(c).
It added, The Inspecting Assistant Conmi ssioner coul d not have
proceeded to levy the penalty under the Explanation to Section
271(1)(c) in the absence of any initiation of penalty proceedings
under the Explanation to Section 271(1)(c). These are penalty
proceedi ngs and the section nust be strictly construed. The
assessee, in our view, had no opportunity of neeting the case
under the Explanation to Section 271(1)(c).

The Bench of the High Court at Bombay that delivered the
judgrment in the case of P.M Shah followed it in the case of
Conmi ssi oner of |ncone-Tax Vs. Dharancthand L. Shah (204 I TR
462). It said, . in the absence of invoking the
Expl anati on specifically, the burden would remain on the Revenue
to bring the assessees case within the mschief of the main
provi sions of Section 271(1)(c) of the Act.

We find it difficult to accept as correct the two judgnents
af orementi oned. The Explanation to Section 271(1)(c) is a part of
Section 271. \When the Income-tax Oficer or the Appellate
Assi stant Conmm ssioner issues to an assessee a notice under
Section 271, he makes the assessee aware that the provisions
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thereof are to be used against him These provisions include the
Expl anati on. By reason of the Explanation, where the tota

i ncome returned by the assessee is |less than 80 per cent of the tota
i ncone assessed under Sections 143 or 144 or 147, reduced to the
extent therein provided, the assessee is deened to have conceal ed
the particulars of his inconme or furnished inaccurate particulars
thereof, unless he proves that the failure to return the correct
income did not arise fromany fraud or neglect on his part. The
assessee is, therefore, by virtue of the notice under Section 271 put
to notice that if he does not prove, in the circunstances stated in
the Explanation, that his failure to return his correct income was
not due to fraud or neglect, he shall be deened to have conceal the
particulars of his incone or furnished inaccurate particulars
thereof and, consequently, be liable to the penalty provided by

that Section. No express invocation of the Explanation to Section
271 in the notice under Section 271 is, in our view, necessary

bef ore the provisions of the Explanation therein are applied. The
H gh Court at Bombay was, therefore, in error in the viewthat it
took and the Division Bench in the inmpugned judgnent was right.

Learned counsel for the assessee then drew our attention to
the judgnent of this Court in- Sir Shadilal Sugar and Genera
MIlls Ltd. & Anr. Vs. Commissioner of Income-Tax, Delhi (168
I TR 705). He submitted that the assessee had agreed to the
additions to his incone referred to hereinabove to buy peace and
it did not follow therefromthat the anmpbunt that was agreed to be
added was conceal ed income. That it did not follow that the
amount agreed to be added was conceal ed incone i s undoubtedly
what was | aid down by this Court in the case of Sir Shadilal Sugar
and General MIls Ltd. and that, therefore, the Revenue was
required to prove the nens rea of a quasi-crimnal offence. But it
was because of the view taken in this and other judgnents that the
Expl anation to Section 271 was added. By reason of the addition
of that Explanation, the viewtaken in this case can no |onger be
said to be applicable.

The appeal is, therefore, ‘dism ssed with costs.
o J.
(S. P. Bharucha)

o J.
(Y. K. Sabharwal)

o
(Brijesh Kumar))
August 21, 2001
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